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With unique scholarly analysis and practical discussion, this book provides a
comprehensive introduction to the relationship between environmental protec-
tion and human rights that is being formalized into law in many legal systems. By
illuminating human rights theory and the institutions that can be employed to
meet environmental goals, this book instructs on environmental techniques and
procedures that assist in the protection of human rights. The text provides cogent
guidance on a growing international jurisprudence on the promotion and protec-
tion of human rights in relation to the environment that has been developed by
international and regional human rights bodies and tribunals. It explores a rich
body of case law that continues to develop within states on the environmental
dimension of the rights to life, to health, and to public participation and access to
information. Five compelling contemporary case studies are included online that
implicate human rights and the environment, ranging from large dam projects
to the creation of a new human right to a clean environment.
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1 Law and the Environment

I. Introduction

Environmental protection emerged as a general public concern in the 1960s, although laws to
counter specific local problems like urban air pollution can be found as early as the fourteenth
century, when Edward I prohibited the burning of coal in open furnaces in London. More
recently, as knowledge has spread about transboundary and global environmental problems,
the public has begun seeking widespread preventive and remedial action to ensure that
natural conditions remain conducive to life and to human well-being.

Policy makers responding to these demands increasingly understand that environmental
protection must be addressed in a holistic and expansive manner. Local problems cannot
be separated from national, regional, or even global conditions. As a result, the interface of
domestic (both national and local) and international environmental law has rapidly expanded.
Such an evolution corresponds to the physical reality of a biosphere composed of interdepen-
dent elements that do not recognize political boundaries and the increasingly transnational
character of the human activities that harm nature and its processes. Internationalization of
markets and the emergence of a global civil society present new opportunities as well as new
challenges. Communication networks make possible more rapid knowledge of the existence
and scope of environmental problems, but the widespread movement of persons and products
may also contribute to those problems, for example, through the introduction of alien species
and the spread of pollutants. Overconsumption threatens to exhaust living and nonliving
resources, whereas rising greenhouse gas emissions detrimentally modify the global climate.
Population concentrations strain resources and create levels of pollution beyond the earth’s
assimilative capacity. New problems resulting from technology and changes in the nature or
scope of human activities are constantly being identified, such as the introduction of unpro-
cessed endocrine-disrupting pharmaceuticals into fresh water. As a consequence, there is a
constant need to develop and revise the national and international legal framework.

The geographic scope of environmental law is global, but so are its interdisciplinary require-
ments. Beyond such obvious topics as water law and endangered species legislation, laws and
policies concerning energy, trade, investment, transportation, and consumer protection also
affect environmental conditions. At the center of the problems, impacts, and solutions are
individuals with rights guaranteed by national and international law. The interface between
human rights and the environment is the focus of this book.

The first chapter introduces the problems posed, that is, the environmental stresses that
threaten present and future populations throughout the world and the anthropogenic origins
of those stresses. The chapter then turns to the various legal approaches that are often used
to prevent and remedy environmental degradation, from property law concepts of nuisance
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and public trust to rights-based approaches. The chapter also provides a brief introduction to
international environmental law and its sources.

A. Defining the Environment and Its Characteristics

Alegal definition of the environment serves to delineate the scope of the subject, to determine
the application of legal rules, and to establish the extent of liability when harm occurs. The
word environment is borrowed from the French word environner, which means “to encircle.”
It applies broadly to all that surrounds a central point; thus, environment can include the
aggregate of natural, social, and cultural conditions that influence the life of an individual
or community. As such, environmental problems can be deemed to include such problems
as traffic congestion, crime, noise, and poverty. Geographically, environment can refer to
a limited area or encompass the entire planet, including the atmosphere and stratosphere.
Consider the scope of the following definitions:

“Environment”: a complex of natural and anthropogenic factors and elements that are mutually
interrelated and affect the ecological equilibrium and the quality of life, human health, the
cultural and historical heritage and the landscape.

Sec. 1(1) Environmental Protection Act (Supp.) (1991), Bulgaria

“Environment”: that part of nature which is or could be influenced by human activity.

Art. 5(1) (1), Environmental Protection Act of June 1993, Slovenia

“Environment” includes

e natural resources both biotic and abiotic, such as air, water, soil, fauna and flora and the
interactions between the same factors;

* property which forms part of the cultural heritage;

® the characteristics aspects of landscape.

Art. 2(1), Convention on Civil Liability for Damage Resulting from Activities Dangerous
to the Environment (Lugano, June 21, 1993)

The sum of all external conditions affecting the life, development and survival of an organism.

U.S. Environmental Protection Agency, www.epa.gov/OCEPAterm,

CERCLA, 42 U.S. Code ch. 103, § 101(8)

The definitions encompass and reflect realities that shape environmental policy and law.
First, environmental protection measures must take into account the laws of nature. The
science of ecology recognizes that all environmental milieu (air, water, soil) and all species
are interdependent. Harm to one aspect of the environment is thus likely to have broad
and unforeseen consequences on other dimensions of nature, including human well-being.
A toxic chemical spill at a gold mine, for example, not only will pollute the nearby soil
but also can enter streams and rivers, be transported to the sea, and enter the food chain
through absorption by plants and animals. Another reality is that many degraded or exploited
resources are nonrenewable and thus exhaustible; even living resources may become extinct.
Substances that in isolation may be benign can combine with others to produce new and
unforeseen harms.

Planning and regulation is made more difficult by scientific uncertainty about many
aspects of the physical world. Although there is an unprecedented amount of knowledge
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today, no one knows the ecological processes over the s-billion-year history of the earth with
sufficient detail and understanding to be able to predict all the consequences and causal
relationships of various human activities. Scientific uncertainty thus often attends issues of
the nature and scope of adverse environmental impacts of human activities. Exacerbating
the uncertainty, damage often is perceived only years after the causative actions occur.
It becomes difficult to determine future risk and to develop appropriate policies to avoid
long-term harm. Debate centers on whether to adopt policies that assume that harmful
consequences will occur unless activities are proven safe or whether to take a less cautious
approach, knowing thatsome environmental consequences will be irreversible and may be life
threatening.

All human activities have an impact on the environment. Each individual has an “eco-
logical footprint” that represents the sum of that person’s resource use and contributions to
pollution. The ecological footprints of individuals vary considerably both within states and
from one region of the world to another. Taken together, however, these impacts mean that
environmental degradation generally stems from one of two main causes:

1. Use of resources at unsustainable levels
2. Contamination of the environment through pollution and waste at levels beyond the capac-
ity of the environment to absorb them or render them harmless

These realities make it difficult to establish the limits of environmental law as an independent
legal field; indeed, they imply the integration of environmental protection into all areas of
law and policy.

Questions and Discussion

1. Under each of the foregoing definitions, what range of consequences would a proponent
have to evaluate in a legally required environmental impact assessment prior to damming
a river for hydroelectric power or creating a public park?

2. Do the definitions reflect an emphasis on human well-being, or are they seeking to protect
nature independently of its utility to humans? Would environmental law include human
rights issues under these definitions?

B. State of the Planet

Millennium Ecosystem Assessment
Ecosystems and Human Well-Being: Synthesis
1, 915, 17-18, 2022, 23—24 (World Resources Inst., 2005)
(footnotes, figures and tables omitted)

[The U.N. secretary-general Kofi Annan called for preparation of the Millennium Ecosystem
Assessment (MA) in 2000 in his report to the U.N. General Assembly, We the Peoples: The Role
of the United Nations in the 21st Century. With the support of member states, the United Nations
initiated the MA in 2001, with the secretariat coordinated by the United Nations Environment Pro-
gramme. A governing board included representatives of international institutions, governments,
business, nongovernmental organizations (NGOs), and indigenous peoples; the work ultimately
involved more than 1,360 experts worldwide. The objective of the MA was to assess the conse-
quences of ecosystem change for human well-being and to establish the scientific basis for actions
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needed to enhance the conservation and sustainable use of ecosystems and their contributions to
human well-being. The MA findings are contained in five technical volumes and six synthesis
reports on the world’s ecosystems and the services they provide. The following extract is from one
of the synthesis reports. — Eds. |

... An ecosystem is a dynamic complex of plant, animal, and microorganism communities
and the nonliving environment interacting as a functional unit.. .. Ecosystem services are the
benefits people obtain from ecosystems. These include provisioning services such as food, water,
timber, and fiber; regulating services that affect climate, floods, disease, wastes, and water quality;
cultural services that provide recreational, aesthetic, and spiritual benefits; and supporting services
such as soil formation, photosynthesis, and nutrient cycling. . . . Although the MA emphasizes the
linkages between ecosystems and human well-being, it recognizes that the actions people take
that influence ecosystems result not just from concern about human well-being but also from
considerations of the intrinsic value of species and ecosystems. Intrinsic value is the value of
something in and for itself, irrespective of its utility for someone else.

Everyone in the world depends completely on Earth’s ecosystems and the services they pro-
vide, such as food, water, disecase management, climate regulation, spiritual fulfillment, and
aesthetic enjoyment. Over the past 5o years, humans have changed these ecosystems more
rapidly and extensively than in any comparable period of time in human history, largely to
meet rapidly growing demands for food, fresh water, timber, fiber, and fuel. This transformation
of the planet has contributed to substantial net gains in human well-being and economic devel-
opment. But not all regions and groups of people have benefited from this process — in fact, many
have been harmed. Moreover, the full costs associated with these gains are only now becoming
apparent. . ..

Finding #1: [Ecosystem Change in the Last 50 Years]

The structure and functioning of the world’s ecosystems changed more rapidly in the second half
of the twentieth century than at any time in human history.

* More land was converted to cropland in the 30 years after 1950 than in the 150 years between
1700 and 1850. Cultivated systems (areas where at least 30% of the landscape is in croplands,
shifting cultivation, confined livestock production, or freshwater aquaculture) now cover one
quarter of Earth’s terrestrial surface.

* Approximately 20% of the world’s coral reefs were lost and an additional 20% degraded in the
last several decades of the twentieth century, and approximately 35% of mangrove area was lost
during this time (in countries for which sufhcient data exist, which encompass about half of
the area of mangroves).

* The amount of water impounded behind dams quadrupled since 1960, and three to six times
as much water is held in reservoirs as in natural rivers. Water withdrawals from rivers and lakes
doubled since 1960; most water use (70% worldwide) is for agriculture.

* Since 1960, flows of reactive (biologically available) nitrogen in terrestrial ecosystems have
doubled, and flows of phosphorus have tripled. More than half of all the synthetic nitrogen
fertilizer, which was first manufactured in 1913, ever used on the planet has been used since
1985.

* Since 1750, the atmospheric concentration of carbon dioxide has increased by about 32% (from
about 280 to 376 parts per million in 2003), primarily due to the combustion of fossil fuels and
land use changes. Approximately 60% of that increase (60 parts per million) has taken place
since 1959.
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Humans are fundamentally, and to a significant extent irreversibly, changing the diversity of
life on Earth, and most of these changes represent a loss of biodiversity.

* More than two thirds of the area of 2 of the world’s 14 major terrestrial biomes and more than
half of the area of 4 other biomes had been converted by 1990, primarily to agriculture.’

* Across a range of taxonomic groups, either the population size or range or both of the majority
of species is currently declining.

* The distribution of species on Earth is becoming more homogenous; in other words, the
set of species in any one region of the world is becoming more similar to the set in other
regions primarily as a result of introductions of species, both intentionally and inadvertently in
association with increased travel and shipping.

* The number of species on the planet is declining. Over the past few hundred years, humans have
increased the species extinction rate by as much as 1,000 times over background rates typical over
the planet’s history (medium certainty). Some 10-30% of mammal, bird, and amphibian species
are currently threatened with extinction (medium to high certainty). Freshwater ecosystems tend
to have the highest proportion of species threatened with extinction.

* Genetic diversity has declined globally, particularly among cultivated species.

Most changes to ecosystems have been made to meet a dramatic growth in the demand for
food, water, timber, fiber, and fuel.

Some ecosystem changes have been the inadvertent result of activities unrelated to the use of
ecosystem services, such as the construction of roads, ports, and cities and the discharge of
pollutants. But most ecosystem changes were the direct or indirect result of changes made to
meet growing demands for ecosystem services, and in particular growing demands for food, water,
timber, fiber, and fuel (fuelwood and hydropower).

Between 1960 and 2000, the demand for ecosystem services grew significantly as world popula-
tion doubled to 6 billion people and the global economy increased more than sixfold. To meet
this demand, food production increased by roughly two and a half times, water use doubled, wood
harvests for pulp and paper production tripled, installed hydropower capacity doubled, and timber
production increased by more than half.

The growing demand for these ecosystem services was met both by consuming an increasing
fraction of the available supply (for example, diverting more water for irrigation or capturing more
fish from the sea) and by raising the production of some services, such as crops and livestock. The
latter has been accomplished through the use of new technologies (such as new crop varieties,
fertilization, and irrigation) as well as through increasing the area managed for the services in the
case of crop and livestock production and aquaculture.

Finding #2: [Gains and Losses from Ecosystem Change]
DEGRADATION AND UNSUSTAINABLE USE OF ECOSYSTEM SERVICES

Approximately 60% (15 out of 24) of the ecosystem services evaluated in this assessment
(including 70% of regulating and cultural services) are being degraded or used unsustain-
ably. ... Ecosystem services that have been degraded over the past so years include capture
fisheries, water supply, waste treatment and detoxification, water purification, natural hazard

! [A biome is the largest unit of ecological classification recognized below the level of the entire globe. It includes such groupings
as deserts, tundra, temperate broadleaf forests, and flooded grasslands and savannas. Considerable ecological data have been
reported and modeling undertaken using this categorization, making it a convenient basis for assessment. — Eds.]
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protection, regulation of air quality, regulation of regional and local climate, regulation of ero-
sion, spiritual fulfillment, and aesthetic enjoyment. The use of two ecosystem services — capture
fisheries and fresh water — is now well beyond levels that can be sustained even at current demands,
much less future ones. At least one quarter of important commercial fish stocks are overharvested
(high certainty). From 5% to possibly 25% of global freshwater use exceeds long-term accessible
supplies and is now met either through engineered water transfers or overdraft of groundwater
supplies (low to medium certainty). . . . Some 15-35% of irrigation withdrawals exceed supply rates
and are therefore unsustainable (low to medium certainty). While 15 services have been degraded,
only 4 have been enhanced in the past 5o years, three of which involve food production: crops,
livestock, and aquaculture. Terrestrial ecosystems were on average a net source of CO, emissions
during the nineteenth and early twentieth centuries, but became a net sink around the middle of
the last century, and thus in the last 5o years the role of ecosystems in regulating global climate
through carbon sequestration has also been enhanced.

Actions to increase one ecosystem service often cause the degradation of other services. For
example, because actions to increase food production typically involve increased use of water
and fertilizers or expansion of the area of cultivated land, these same actions often degrade other
ecosystem services, including reducing the availability of water for other uses, degrading water
quality, reducing biodiversity, and decreasing forest cover (which in turn may lead to the loss
of forest products and the release of greenhouse gasses). Similarly, the conversion of forest to
agriculture can significantly change the frequency and magnitude of floods, although the nature
of this impact depends on the characteristics of the local ecosystem and the type of land cover
change. . ..

* Most resource management decisions are most strongly influenced by ecosystem services entering
markets; as a result, the nonmarketed benefits are often lost or degraded. These nonmarketed
benefits are often high and sometimes more valuable than the marketed ones. For example, one
of the most comprehensive studies to date, which examined the marketed and nonmarketed
economic values associated with forests in eight Mediterranean countries, found that timber
and fuelwood generally accounted for less than a third of total economic value of forests in
each country. Values associated with non-wood forest products, recreation, hunting, watershed
protection, carbon sequestration, and passive use (values independent of direct uses) accounted
for between 25% and 6% of the total economic value of the forests.

* The total economic value associated with managing ecosystems more sustainably is often higher
than the value associated with the conversion of the ecosystem through farming, clear-cut logging,
or other intensive uses. Relatively few studies have compared the total economic value (including
values of both marketed and nonmarketed ecosystem services) of ecosystems under alternate
management regimes, but some of the studies that do exist have found that the benefit of
managing the ecosystem more sustainably exceeded that of converting the ecosystem.

* The economic and public health costs associated with damage to ecosystem services can be
substantial.

* The early 1990s collapse of the Newfoundland cod fishery due to overfishing resulted in the
loss of tens of thousands of jobs and cost at least $2 billion in income support and retraining.
* In 1996, the cost of U.K. agriculture resulting from the damage that agricultural practices
cause to water (pollution and eutrophication, a process whereby excessive plant growth
depletes oxygen in the water), air (emissions of greenhouse gases), soil (off-site erosion dam-
age, emissions of greenhouse gases), and biodiversity was $2.6 billion, or 9% of average
yearly gross farm receipts for the 199os. Similarly, the damage costs of freshwater eutrophi-
cation alone in England and Wales (involving factors including reduced value of waterfront
dwellings, water treatment costs, reduced recreational value of water bodies, and tourism
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losses) was estimated to be $105 [million]-$160 million per year in the 1990s, with an addi-
tional $77 million a year being spent to address those damages.

* The incidence of diseases of marine organisms and the emergence of new pathogens is
increasing, and some of these, such as ciguatera, harm human health. Episodes of harmful
(including toxic) algal blooms in coastal waters are increasing in frequency and intensity,
harming other marine resources such as fisheries as well as human health. In a particularly
severe outbreak in Italy in 1989, harmful algal blooms cost the coastal aquaculture industry
$10 million and the Italian tourism industry $11.4 million.

* The frequency and impact of floods and fires has increased significantly in the past 50 years,
in part due to ecosystem changes. Examples are the increased susceptibility of coastal popu-
lations to tropical storms when mangrove forests are cleared and the increase in downstream
flooding that followed land use changes in the upper Yangtze River. Annual economic losses
from extreme events increased tenfold from the 1950s to approximately $70 billion in 2003,
of which natural catastrophes (floods, fires, storms, drought, earthquakes) accounted for 84%
of insured losses.

* The impact of the loss of cultural services is particularly difficult to measure, but it is espe-
cially important for many people. Human cultures, knowledge systems, religions, and social
interactions have been strongly influenced by ecosystems. A number of the MA sub-global assess-
ments found that spiritual and cultural values of ecosystems were as important as other ser-
vices for many local communities, both in developing countries (the importance of sacred
groves of forest in India, for example) and industrial ones (the importance of urban parks, for
instance).

The degradation of ecosystem services represents loss of a capital asset. Both renewable
resources such as ecosystem services and nonrenewable resources such as mineral deposits, some
soil nutrients, and fossil fuels are capital assets. Yet traditional national accounts do not include
measures of resource depletion or of the degradation of these resources. As a result, a country
could cut its forests and deplete its fisheries, and this would show only as a positive gain in [gross
domestic product (GDP)] (a measure of current economic well-being) without registering the
corresponding decline in assets (wealth) that is the more appropriate measure of future economic
wellbeing. Moreover, many ecosystem services (such as fresh water in aquifers and the use of the
atmosphere as a sink for pollutants) are available freely to those who use them, and so again their
degradation is not reflected in standard economic measures.

When estimates of the economic losses associated with the depletion of natural assets are
factored into measurements of the total wealth of nations, they significantly change the balance
sheet of countries with economies significantly dependent on natural resources. For example,
countries such as Ecuador, Ethiopia, Kazakhstan, Democratic Republic of Congo, Trinidad and
Tobago, Uzbekistan, and Venezuela that had positive growth in net savings in 2001, reflecting a
growth in the net wealth of the country, actually experienced a loss in net savings when depletion
of natural resources (energy and forests) and estimated damages from carbon emissions (associated
with contributions to climate change) were factored into the accounts.

While degradation of some services may sometimes be warranted to produce a greater gain
in other services, often more degradation of ecosystem services takes place than is in society’s
interests because many of the services degraded are “public goods.” Although people benefit
from ecosystem services such as the regulation of air and water quality or the presence of an
aesthetically pleasing landscape, there is no market for these services and no one person has an
incentive to pay to maintain the good. And when an action results in the degradation of a service
that harms other individuals, no market mechanism exists (nor, in many cases, could it exist) to
ensure that the individuals harmed are compensated for the damages they suffer.
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Wealthy populations cannot be insulated from the degradation of ecosystem services. Agri-
culture, fisheries, and forestry once formed the bulk of national economies, and the control of
natural resources dominated policy agendas. But while these natural resource industries are often
still important, the relative economic and political significance of other industries in industrial
countries has grown over the past century as a result of the ongoing transition from agricultural
to industrial and service economies, urbanization, and the development of new technologies to
increase the production of some services and provide substitutes for others. Nevertheless, the
degradation of ecosystem services influences human well-being in industrial regions and among
wealthy populations in developing countries in many ways:

* The physical, economic, or social impacts of ecosystem service degradation may cross bound-
aries. . .. For example, land degradation and associated dust storms or fires in one country can
degrade air quality in other countries nearby.

* Degradation of ecosystem services exacerbates poverty in developing countries, which can affect
neighboring industrial countries by slowing regional economic growth and contributing to the
outbreak of conflicts or the migration of refugees.

* Changes in ecosystems that contribute to greenhouse gas emissions contribute to global climate
changes that affect all countries.

* Many industries still depend directly on ecosystem services. The collapse of fisheries, for exam-
ple, has harmed many communities in industrial countries. Prospects for the forest, agriculture,
fishing, and ecotourism industries are all directly tied to ecosystem services, while other sectors
such as insurance, banking, and health are strongly, if less directly, influenced by changes in
ecosystem services.

* Wealthy populations of people are insulated from the harmful effects of some aspects of ecosys-
tem degradation, but not all. For example, substitutes are typically not available when cultural
services are lost.

* Lven though the relative economic importance of agriculture, fisheries, and forestry is declining
in industrial countries, the importance of other ecosystem services such as aesthetic enjoyment
and recreational options is growing.

It is difficult to assess the implications of ecosystem changes and to manage ecosystems
effectively because many of the effects are slow to become apparent, because they may be
expressed primarily at some distance from where the ecosystem was changed, and because the
costs and benefits of changes often accrue to different sets of stakeholders. Substantial inertia
(delay in the response of a system to a disturbance) exists in ecological systems. As a result, long
time lags often occur between a change in a driver and the time when the full consequences of that
change become apparent. For example, phosphorus is accumulating in large quantities in many
agricultural soils, threatening rivers, lakes, and coastal oceans with increased eutrophication. But
it may take years or decades for the full impact of the phosphorus to become apparent through
erosion and other processes. Similarly, it will take centuries for global temperatures to reach
equilibrium with changed concentrations of greenhouse gases in the atmosphere and even more
time for biological systems to respond to the changes in climate.

Moreover, some of the impacts of ecosystem changes may be experienced only at some distance
from where the change occurred. For example, changes in upstream catchments affect water flow
and water quality in downstream regions; similarly, the loss of an important fish nursery area in a
coastal wetland may diminish fish catch some distance away. Both the inertia in ecological systems
and the temporal and spatial separation of costs and benefits of ecosystem changes often result in
situations where the individuals experiencing harm from ecosystem changes (future generations,
say, or downstream landowners) are not the same as the individuals gaining the benefits. These
temporal and spatial patterns make it extremely difficult to fully assess costs and benefits associated
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with ecosystem changes or to attribute costs and benefits to different stakeholders. Moreover, the
institutional arrangements now in place to manage ecosystems are poorly designed to cope with
these challenges.

INCREASED LIKELTHOOD OF NONLINEAR (STEPPED) AND POTENTIALLY ABRUPT CHANGES
IN ECOSYSTEMS

... Changes in ecosystems generally take place gradually. Some changes are nonlinear, however:
once a threshold is crossed, the system changes to a very different state. And these nonlinear
changes are sometimes abrupt; they can also be large in magnitude and difficult, expensive, or
impossible to reverse. Capabilities for predicting some nonlinear changes are improving, but
for most ecosystems and for most potential nonlinear changes, while science can often warn
of increased risks of changel,] it cannot predict the thresholds at which the change will be
encountered. Examples of large magnitude nonlinear changes include:

* Disease emergence. If, on average, each infected person infects at least one other person, then
an epidemic spreads, while if the infection is transferred on average to less than one person, the
epidemic dies out. During the 1997-98 El Nifio, excessive flooding caused cholera epidemics
in Djibouti, Somalia, Kenya, Tanzania, and Mozambique. Warming of the African Great Lakes
due to climate change may create conditions that increase the risk of cholera transmission in
the surrounding countries.

* BEutrophication and hypoxia. Once a threshold of nutrient loading is achieved, changes in
freshwater and coastal ecosystems can be abrupt and extensive, creating harmful algal blooms
(including blooms of toxic species) and sometimes leading to the formation of oxygen-depleted
zones, killing most animal life.

e Fisheries collapse. For example, the Atlantic cod stocks off the east coast of Newfoundland
collapsed in 1992, forcing the closure of the fishery after hundreds of years of exploitation. Most
important, depleted stocks may take years to recover, or not recover at all, even if harvesting is
significantly reduced or eliminated entirely.

* Species introductions and losses. The introduction of the zebra mussel into aquatic systems in
the United States, for instance, resulted in the extirpation of native clams in Lake St. Clair and
annual costs of $100 million to the power industry and other users.

* Regional climate change. Deforestation generally leads to decreased rainfall. Since forest exis-
tence crucially depends on rainfall, the relationship between forest loss and precipitation
decrease can form a positive feedback, which, under certain conditions, can lead to a nonlinear
change in forest cover.

The growing bushmeat trade poses particularly significant threats associated with nonlinear
changes, in this case accelerating rates of change. Growth in the use and trade of bushmeat is
placing increasing pressure on many species, especially in Africa and Asia. While the population
size of harvested species may decline gradually with increasing harvest for some time, once the
harvest exceeds sustainable levels, the rate of decline of populations of the harvested species will
tend to accelerate. This could place them at risk of extinction and also reduce the food supply of
people dependent on these resources in the longer term. At the same time, the bushmeat trade
involves relatively high levels of interaction between humans and some relatively closely related
wild animals that are eaten. Again, this increases the risk of a nonlinear change, in this case the
emergence of new and serious pathogens. Given the speed and magnitude of international travel
today, new pathogens could spread rapidly around the world.

The increased likelihood of these nonlinear changes stems from the loss of biodiversity and
growing pressures from multiple direct drivers of ecosystem change. The loss of species and
genetic diversity decreases the resilience of ecosystems, which is the level of disturbance that an



10 Environmental Protection and Human Rights

ecosystem can undergo without crossing a threshold to a different structure or functioning. In
addition, growing pressures from drivers such as overharvesting, climate change, invasive species,
and nutrient loading push ecosystems toward thresholds that they might otherwise not encounter.

EXACERBATION OF POVERTY FOR SOME INDIVIDUALS AND GROUPS OF PEOPLE AND CONTRIBUTION
TO GROWING INEQUITIES AND DispPARITIES ACROSS GROUPS OF PEOPLE

Despite the progress achieved in increasing the production and use of some ecosystem services,
levels of poverty remain high, inequities are growing, and many people still do not have a sufficient
supply of or access to ecosystem services.

* In 2001, 1.1 billion people survived on less than $1 per day of income, with roughly 70% of
them in rural areas where they are highly dependent on agriculture, grazing, and hunting for
subsistence.

* Inequality in income and other measures of human wellbeing has increased over the past
decade. A child born in sub-Saharan Africa is 20 times more likely to die before age 5 than a
child born in an industrial country, and this disparity is higher than it was a decade ago. During
the 1990s, 21 countries experienced declines in their rankings in the Human Development
Index (an aggregate measure of economic well-being, health, and education); 14 of them were
in sub-Saharan Africa.

* Despite the growth in per capita food production in the past four decades, an estimated 852
million people were undernourished in 20002, up 37 million from the period 1997—99. South
Asia and sub-Saharan Africa, the regions with the largest numbers of undernourished people,
are also the regions where growth in per capita food production has lagged the most. Most
notably, per capita food production has declined in sub-Saharan Africa.

* Some 1.1 billion people still lack access to improved water supply, and more than 2.6 billion
lack access to improved sanitation. Water scarcity affects roughly 1—2 billion people worldwide.
Since 1960, the ratio of water use to accessible supply has grown by 20% per decade.

The degradation of ecosystem services is harming many of the world’s poorest people and is
sometimes the principal factor causing poverty.

* Half the urban population in Africa, Asia, Latin America, and the Caribbean suffers from one
or more diseases associated with inadequate water and sanitation. Worldwide, approximately
1.7 million people die annually as a result of inadequate water, sanitation, and hygiene.

* The declining state of capture fisheries is reducing an inexpensive source of protein in develop-
ing countries. Per capita fish consumption in developing countries, excluding China, declined
between 1985 and 1997.

* Desertification affects the livelihoods of millions of people, including a large portion of the
poor in drylands.

The pattern of “winners” and “losers” associated with ecosystem changes — and in parti-
cular the impact of ecosystem changes on poor people, women, and indigenous peoples —
has not been adequately taken into account in management decisions. Changes in ecosystems
typically yield benefits for some people and exact costs on others who may either lose access to
resources or livelihoods or be affected by externalities associated with the change. For several
reasons, groups such as the poor, women, and indigenous communities have tended to be harmed
by these changes.

* Many changes in ecosystem management have involved the privatization of what were formerly
common pool resources. Individuals who depended on those resources (such as indigenous
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peoples, forest-dependent communities, and other groups relatively marginalized from political
and economic sources of power) have often lost rights to the resources.

* Some of the people and places affected by changes in ecosystems and ecosystem services are
highly vulnerable and poorly equipped to cope with the major changes in ecosystems that
may occur. Highly vulnerable groups include those whose needs for ecosystem services already
exceed the supply, such as people lacking adequate clean water supplies, and people living in
areas with declining per capita agricultural production.

¢ Significant differences between the roles and rights of men and women in many societies lead
to increased vulnerability of women to changes in ecosystem services.

* The reliance of the rural poor on ecosystem services is rarely measured and thus typically
overlooked in national statistics and poverty assessments, resulting in inappropriate strategies
that do not take into account the role of the environment in poverty reduction. For example,
a recent study that synthesized data from 17 countries found that 22% of household income for
rural communities in forested regions comes from sources typically not included in national
statistics, such as harvesting wild food, fuelwood, fodder, medicinal plants, and timber. These
activities generated a much higher proportion of poorer families’ total income than of wealthy
families’, and this income was of particular significance in periods of both predictable and
unpredictable shortfalls in other livelihood sources.

Development prospects in dryland regions of developing countries are especially dependent
on actions to avoid the degradation of ecosystems and slow or reverse degradation where it is
occurring. Dryland systems cover about 41% of Earth’s land surface and more than 2 billion people
inhabit them, more than go% of whom are in developing countries. Dryland ecosystems (encom-
passing both rural and urban regions of drylands) experienced the highest population growth
rate in the 199os of any of the systems examined in the [Millennium Assessment]. . . . Although
drylands are home to about one third of the human population, they have only 8% of the world’s
renewable water supply. Given the low and variable rainfall, high temperatures, low soil organic
matter, high costs of delivering services such as electricity or piped water, and limited investment
in infrastructure due to the low population density, people living in drylands face many challenges.
They also tend to have the lowest levels of human well-being, including the lowest per capita
GDP and the highest infant mortality rates.

The combination of high variability in environmental conditions and relatively high levels
of poverty leads to situations where people can be highly vulnerable to changes in ecosystems,
although the presence of these conditions has led to the development of very resilient land man-
agement strategies. Pressures on dryland ecosystems already exceed sustainable levels for some
ecosystem services, such as soil formation and water supply, and are growing. Per capita water
availability is currently only two thirds of the level required for minimum levels of human well-
being. Approximately 10—20% of the world’s drylands are degraded (medium certainty) directly
harming the people living in these areas and indirectly harming a larger population through
biophysical impacts (dust storms, greenhouse gas emissions, and regional climate change) and
through socioeconomic impacts (human migration and deepening poverty sometimes contribut-
ing to conflict and instability). Despite these tremendous challenges, people living in drylands
and their land management systems have a proven resilience and the capability of preventing
land degradation, although this can be either undermined or enhanced by public policies and
development strategies.

Finding #3: [Ecosystem Prospects for the Next 50 Years]

... The most important direct drivers of change in ecosystems are habitat change (land use change
and physical modification of rivers or water withdrawal from rivers), overexploitation, invasive alien
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species, pollution, and climate change. These direct drivers are often synergistic. For example,
in some locations land use change can result in greater nutrient loading (if the land is converted
to high-intensity agriculture), increased emissions of greenhouse gases (if forest is cleared), and
increased numbers of invasive species (due to the disturbed habitat).

* Habitat transformation, particularly from conversion to agriculture: Under the MA scenarios,
a further 10-20% of grassland and forestland is projected to be converted between 2000 and
2050 (primarily to agriculture). The projected land conversion is concentrated in low-income
countries and dryland regions. Forest cover is projected to continue to increase within industrial
countries.

* Overexploitation, especially overfishing: Over much of the world, the biomass of fish targeted
in fisheries (including that of both the target species and those caught incidentally) has been
reduced by go% relative to levels prior to the onset of industrial fishing, and the fish being
harvested are increasingly coming from the less valuable lower trophic levels as populations of
higher trophic level species are depleted. . .. These pressures continue to grow in all the MA
scenarios.

* Invasive alien species: The spread of invasive alien species and disease organisms continues
to increase because of both deliberate translocations and accidental introductions related to
growing trade and travel, with significant harmful consequences to native species and many
ecosystem services.

* Pollution, particularly nutrient loading: Humans have already doubled the flow of reactive
nitrogen on the continents, and some projections suggest that this may increase by roughly a
further two thirds by 2050. Three out of four MA scenarios project that the global flux of nitrogen
to coastal ecosystems will increase by a further 10-20% by 2030 (medium certainty), with almost
all of this increase occurring in developing countries. Excessive flows of nitrogen contribute to
eutrophication of freshwater and coastal marine ecosystems and acidification of freshwater and
terrestrial ecosystems (with implications for biodiversity in these ecosystems). To some degree,
nitrogen also plays a role in creation of ground-level ozone (which leads to loss of agricultural
and forest productivity), destruction of ozone in the stratosphere (which leads to depletion of
the ozone layer and increased UVB radiation on Earth, causing increased incidence of skin
cancer), and climate change. The resulting health effects include the consequences of ozone
pollution on asthma and respiratory function, increased allergies and asthma due to increased
pollen production, the risk of blue-baby syndrome, increased risk of cancer and other chronic
diseases from nitrates in drinking water, and increased risk of a variety of pulmonary and cardiac
diseases from the production of fine particles in the atmosphere.

* Anthropogenic climate change: Observed recent changes in climate, especially warmer regional
temperatures, have already had significant impacts on biodiversity and ecosystems, including
causing changes in species distributions, population sizes, the timing of reproduction or migra-
tion events, and an increase in the frequency of pest and disease outbreaks. Many coral reefs
have undergone major, although often partially reversible, bleaching episodes when local sea
surface temperatures have increased during one month by 0.5-1° Celsius above the average of
the hottest months.

By the end of the century, climate change and its impacts may be the dominant direct driver
of biodiversity loss and changes in ecosystem services globally. The scenarios developed by the
Intergovernmental Panel on Climate Change project an increase in global mean surface tem-
perature of 2.0-6.4° Celsius above preindustrial levels by 2100, increased incidence of floods and
droughts, and a rise in sea level of an additional 8-88 centimeters between 1990 and 2100. Harm
to biodiversity will grow worldwide with increasing rates of change in climate and increasing
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absolute amounts of change. In contrast, some ecosystem services in some regions may initially be
enhanced by projected changes in climate (such as increases in temperature or precipitation), and
thus these regions may experience net benefits at low levels of climate change. As climate change
becomes more severe, however, the harmful impacts on ecosystem services outweigh the benefits
in most regions of the world. The balance of scientific evidence suggests that there will be a sig-
nificant net harmful impact on ecosystem services worldwide if global mean surface temperature
increases more than 2° Celsius above preindustrial levels or at rates greater than 0.2° Celsius per
decade (medium certainty). There is a wide band of uncertainty in the amount of warming that
would result from any stabilized greenhouse gas concentration, but based on IPCC projections],]
this would require an eventual CO, stabilization level of less than 450 parts per million carbon
dioxide (medium certainty).

The degradation of ecosystem services poses a significant barrier to the achievement of
the Millennium Development Goals* and the MDG targets for 2015. The eight Millennium
Development Goals [MDGs] adopted by the United Nations in 2000 aim to improve human
well-being by reducing poverty, hunger, child and maternal mortality, by ensuring education for
all, by controlling and managing diseases, by tackling gender disparity, by ensuring environmental
sustainability, and by pursuing global partnerships. Under each of the MDGs, countries have
agreed to targets to be achieved by 2015. Many of the regions facing the greatest challenges in
achieving these targets coincide with regions facing the greatest problems of ecosystem degrada-
tion. Although socioeconomic policy changes will play a primary role in achieving most of the
MDG:s, many of the targets (and goals) are unlikely to be achieved without significant improve-
ment in management of ecosystems. The role of ecosystem changes in exacerbating poverty (Goal
1, Target 1) for some groups of people has been described already, and the goal of environmen-
tal sustainability, including access to safe drinking water (Goal 7, Targets 9, 10, and 11), cannot
be achieved as long as most ecosystem services are being degraded. Progress toward three other
MDG:s is particularly dependent on sound ecosystem management. . . .

Finding #4: [Reversing Ecosystem Degradation]

An effective set of responses to ensure the sustainable management of ecosystems must address
the indirect and drivers just described and must overcome barriers related to:

* Inappropriate institutional and governance arrangements, including the presence of corruption
and weak systems of regulation and accountability.

* Market failures and the misalignment of economic incentives.

* Social and behavioral factors, including the lack of political and economic power of some
groups (such as poor people, women, and indigenous peoples) that are particularly dependent
on ecosystem services or harmed by their degradation.

* Underinvestment in the development and diffusion of technologies that could increase the
efficiency of use of ecosystem services and could reduce the harmful impacts of various drivers
of ecosystem change.

¢ Insufficient knowledge (as well as the poor use of existing knowledge) concerning ecosystem
services and management, policy, technological, behavioral, and institutional responses that
could enhance benefits from these services while conserving resources.

¥

[In 2000, U N. member states met to address the problem of extreme poverty throughout the world. The M llennial Development
Goals they adopted, to be achieved by 2015, include addressing environmental conditions as they relate to poverty. Halfway
through the commitment period, the United Nations issued a somewhat gloomy report on the progress being made towards
achieving these goals. See MILLENNIUM PROGRESS REPORT (2008). — Eds.]



14 Environmental Protection and Human Rights

All these barriers are further compounded by weak human and institutional capacity related
to the assessment and management of ecosystem services, underinvestment in the regulation and
management of their use, lack of public awareness, and lack of awareness among decision-makers
of both the threats posed by the degradation of ecosystem services and the opportunities that more
sustainable management of ecosystems could provide. . . .

INSTITUTIONS AND (GOVERNANCE

...Many existing institutions at both the global and the national level have the mandate to
address the degradation of ecosystem services but face a variety of challenges in doing so related
in part to the need for greater cooperation across sectors and the need for coordinated responses
at multiple scales. However, since a number of the issues identified in this assessment are recent
concerns and were not specifically taken into account in the design of today’s institutions, changes
in existing institutions and the development of new ones may sometimes be needed, particularly
at the national scale.

In particular, existing national and global institutions are not well designed to deal with the
management of common pool resources, a characteristic of many ecosystem services. Issues of
ownership and access to resources, rights to participation in decision-making, and regulation of
particular types of resource use or discharge of wastes can strongly influence the sustainability of
ecosystem management and are fundamental determinants of who wins and loses from changes
in ecosystems. Corruption, a major obstacle to effective management of ecosystems, also stems
from weak systems of regulation and accountability.

Economic and financial interventions provide powerful instruments to regulate the use of
ecosystem goods and services. Because many ecosystem services are not traded in markets, markets
fail to provide appropriate signals that might otherwise contribute to the efficient allocation and
sustainable use of the services. A wide range of opportunities exists to influence human behavior
to address this challenge in the form of economic and financial instruments. However, market
mechanisms and most economic instruments can only work effectively if supporting institutions
are in place, and thus there is a need to build institutional capacity to enable more widespread
use of these mechanisms.

Promising interventions include:

* FElimination of subsidies that promote excessive use of ecosystem services (and, where possible,
transfer of these subsidies to payments for non-marketed ecosystem services). Government subsi-
dies paid to the agricultural sectors of [Organisation of Economic Co-operation and Develop-
ment (OECD)] countries between 2001 and 2003 averaged over $324 billion annually, or one
third the global value of agricultural products in 2000. A significant proportion of this total
involved production subsidies that led to greater food production in industrial countries than
the global market conditions warranted, promoted overuse of fertilizers and pesticides in those
countries, and reduced the profitability of agriculture in developing countries. Many countries
outside the OECD also have inappropriate input and production subsidies, and inappropriate
subsidies are common in other sectors such as water, fisheries, and forestry. Although removal
of perverse subsidies will produce net benefits, it will not be without costs. Compensatory
mechanisms may be needed for poor people who are adversely affected by the removal of
subsidies, and removal of agricultural subsidies within the OECD would need to be accom-
panied by actions designed to minimize adverse impacts on ecosystem services in developing
countries.

* Greater use of economic instruments and market-based approaches in the management of ecosys-
tem services. These include:
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e Taxes or user fees for activities with “external” costs (tradeoffs not accounted for in the
market). Examples include taxes on excessive application of nutrients or ecotourism user
fees.

* Creation of markets, including through cap-and-trade systems. One of the most rapidly
growing markets related to ecosystem services is the carbon market. Approximately 64 million
tons of carbon dioxide equivalent were exchanged through projects from January to May 2004,
nearly as much as during all of 2003. The value of carbon trades in 2003 was approximately
$300 million. About one quarter of the trades involved investment in ecosystem services
(hydropower or biomass). It is speculated that this market may grow to $10 billion to $44
billion by 2010. The creation of a market in the form of a nutrient trading system may also
be a low-cost way to reduce excessive nutrient loading in the United States.

* Payment for ecosystem services. For example, in 1996 Costa Rica established a nationwide sys-
tem of conservation payments to induce landowners to provide ecosystem services. Under this
program, Costa Rica brokers contracts between international and domestic “buyers” and local
“sellers” of sequestered carbon, biodiversity, watershed services, and scenic beauty. Another
innovative conservation financing mechanism is “biodiversity offsets,” whereby developers
pay for conservation activities as compensation for unavoidable harm that a project causes to
biodiversity.

* Mechanisms to enable consumer preferences to be expressed through markets. For example,
current certification schemes for sustainable fisheries and forest practices provide people
with the opportunity to promote sustainability through their consumer choices.

KNOWLEDGE RESPONSES

Effective management of ecosystems is constrained both by the lack of knowledge and informa-
tion about different aspects of ecosystems and by the failure to use adequately the information
that does exist in support of management decisions. In most regions, for example, relatively
limited information exists about the status and economic value of most ecosystem services, and
their depletion is rarely tracked in national economic accounts. Basic global data on the extent
and trend in different types of ecosystems and land use are surprisingly scarce. Models used to
project future environmental and economic conditions have limited capability of incorporating
ecological “feedbacks,” including nonlinear changes in ecosystems, as well as behavioral feed-
backs such as learning that may take place through adaptive management of ecosystems. At the
same time, decision-makers do not use all of the relevant information that is available. This is
due in part to institutional failures that prevent existing policy-relevant scientific information from
being made available to decision-makers and in part to the failure to incorporate other forms of
knowledge and information (such as traditional knowledge and practitioners’ knowledge) that are
often of considerable value for ecosystem management.
Promising interventions include:

* Incorporation of nonmarket values of ecosystems in resource management and investment deci-
sions. Most resource management and investment decisions are strongly influenced by con-
siderations of the monetary costs and benefits of alternative policy choices. Decisions can be
improved if they are informed by the total economic value of alternative management options
and involve deliberative mechanisms that bring to bear noneconomic considerations as well. . . .

* Enhancing and sustaining human and institutional capacity for assessing the consequences
of ecosystem change for human well-being and acting on such assessments. Greater technical
capacity is needed for agriculture, forest, and fisheries management. But the capacity that exists
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for these sectors, as limited as it is in many countries, is still vastly greater than the capacity for
effective management of other ecosystem services.

Questions and Discussion

1. What is the underlying rationale for environmental protection? Is it concern for nature
or concern for humans? Can the two be separated? See KLaus BosseLmanN, WHEN Two
WoRrLDs COLLIDE: SOCIETY AND ECOLOGY (1995); CHRISTOPHER D. STONE, THE GNAT Is
OLDER THAN MaN: GLOBAL ENVIRONMENT AND THE HUMAN AGENDA (1993); RODERICK
FraziEr NasH, THE RIGHTS OF NATURE: A HISTORY OF ENVIRONMENTAL ETHICS (1989).

2. To the extent environmental protection is about human well-being, does the concern
expressed extend to humans presently alive or also to future generations? Why should present
generations care about the future? If they do, how should the needs and interests of the
future be determined and protected in the present? See the discussion of intergenerational
equity, infra at section g(a).

3. How can common-pool resources be managed? Garrett Hardin described a “tragedy of the
commons” in 1968, positing a common pasture in which everyone in a village has unlimited
grazing rights for cattle. It is to each person’s advantage in the short run to maximize the
grazing of her or his own cattle. Over time, the pasture is destroyed through overgrazing.
Garrett Hardin, Tragedy of the Commons, 168 SCIENCE 243 (Dec. 13, 1968). The crashing
fisheries in oceans around the world demonstrate the continued validity of Hardin’s analysis.
What legal solutions can address the tragedy of the commons in a state or in international
commons areas like the high seas? Do rights have any role to play?

4. Are those persons and states who contribute the most to environmental degradation bearing
their fair share of the resulting burdens? If not, should environmental law try to allocate
more equitably the benefits and burdens of human activities that impact the environment?

5. To what extent does the Millennium Assessment suggest the need for environmental law
as opposed to education, ethics, or other approaches to prevent further loss of ecosystem
services?

6.  What s the role of economic analysis and accounting revealed by the MA? Does GDP take
into account ecological services? Can it? How can the value of honeybees in pollinating
plants be measured? See, e.g., NATURE’S SERVICES: SOCIETAL DEPENDENCE ON NATURAL
Ecosystems (Gretchen C. Daily ed., 1997); Dana CLARK & Davip DowNEs, WHAT PricE
BIODIVERSITY? (1995); ROBERT COSTANZA ET AL., AN INTRODUCTION TO EcorocicAL Eco-
NoMICS (1997); HERMAN E. DALY & JosHua FARLEY, EcorocicaL EcoNoMics: PRINCIPLES
AND APPLICATIONS (2003); MICHAEL COMMON & SIGRID STAGL, E.coLoGICAL EcoNoMmiICs:
AN INTRODUCTION (2005).

II. Approaches to Environmental Protection

Deep and growing concern for the environment and the ability of future generations to
meet their needs has been a driver of profound changes in the law (both municipal and
international) over the past fifty years. Today, a vast system of public environmental law in
many countries forms one of the linchpins of the modern regulatory state. Alongside this
public law edifice, other complementary legal and policy mechanisms promote environ-
mental protection. In general, laws concerning the environment can be grouped into four
broad categories: private law, especially tort and property law; public regulation (including
criminal law); market mechanisms; and constitutional or human rights law. As you study
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these categories, consider how environmental law and policy (including the market) address
the problems identified by the Millennium Assessment.

A. Private Actions

1. Nuisance, Strict Liability, and Negligence

Property and tort laws in many legal systems contain concepts that help protect individuals
and their property from environmental harm. Laws relating to nuisance and trespass have
been invoked in civil litigation, whereas the doctrine of public trust is more often found
in constitutional and statutory provisions. Nuisance is an equitable doctrine that imposes
liability when, after examining and balancing the benefits and burdens accruing to litigating
parties, one party’s use of property or resources is found to be an unreasonable or unjust
interference with the other party’s property or other interests.

The following two cases, one national and one international, illustrate how the law of
nuisance and other private law concepts may be used to address certain environmental
injury. Recall that although we are concerned with private actions, the tort of nuisance does
have both a private law and a public law side.

Indian Council for Enviro-Legal Action v. Union of India,
1996 AIR 1446, 1448-69, [1996] INSC 244 (Feb. 13, 1996), 1996 SCC (3)

B.P. JEEVAN REDDY, J.: — Writ Petition (C) No. 967 of 1989):

[1.] This writ petition filed by an environmentalist organization brings to light the woes of
people living in the vicinity of chemical industrial plants in India. It highlights the disregard,
nay, contempt for law and lawful authorities on the part of some among the emerging breed of
entrepreneurs, taking advantage, as they do, of the country’s need for industrialization and export
earnings. Pursuit of profit has absolutely drained them of any feeling for fellow human beings —
for that matter, for anything else. And the law seems to have been helpless. . . . It is such instances
which have led many people in this country to believe that disregard of law pays and that the
consequences of such disregard will never be visited upon them — particularly, if they are men
with means. Strong words indeed — but nothing less would reflect the deep sense of hurt, the
hearing of this case has instilled in us. The facts of the case will bear out these opening remarks.

2. Bichhri is a small village in Udaipur district of Rajasthan. To its north is a major industrial
establishment, Hindustan Zinc Limited, a public sector concern. That did not affect Bichhri. Its
woes began somewhere in 1987 when the fourth respondent herein, Hindustan Agro Chemicals
Limited[,] started producing certain chemicals like Oleum (said to be the concentrated form of
sulfuric acid) and Single Super Phosphate. The real calamity occurred when a sister concern,
Silver Chemicals (Respondent No. 5), commenced production of “H” acid in a plant located
within the same complex. “H” acid was meant for export exclusively. Its manufacture gives rise
to enormous quantities of highly toxic effluents — in particular, iron-based and gypsum-based
sludge — which if not properly treated, pose grave threat to mother Earth. It poisons the earth, the
water and everything that comes in contact with it. Jyoti Chemicals (Respondent No. §8) is another
unit established to produce “H” acid, besides some other chemicals. Respondents Nos. 6 and 7
were established to produce fertilizers and a few other products.

4. Because of the pernicious wastes emerging from the production of “H” acid, its manufacture
is stated to have been banned in the western countries. But the need of “H” acid continues in the
West. That need is catered to by the industries like the Silver Chemicals and Jyoti Chemicals in
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this part of the world. . . . [The production of “H” acid in this case] has given birth to about 2400~
2500 MT of highly toxic sludge. . . . Since the toxic untreated waste waters were allowed to flow out
freely and because the untreated toxic sludge was thrown in the open[,]. . . the toxic substances
have percolated deep into the bowels of the earth polluting the aquifers and the sub-terranean
supply of water[,]. .. rendering it unfit for human consumption. It has become unfit for cattle to
drink and for irrigating the land. ... It spread disease, death and disaster in the village and the
surrounding areas. . . .

5. The present social action litigation was initiated in August 1989|,] complaining precisely of
the above situation and requesting . . . appropriate remedial action.

49. Before we proceed to deal with the submissions of the learned counsel, it would be appro-
priate to notice the relevant provisions of law.

RELEVANT STATUTORY PROVISIONS:

50. Article 48A is one of the Directive Principles of State Policy. It says that the State shall
endeavor to protect and improve the environment and to safeguard the forests and wildlife of the
country. Article 51A sets out the fundamental duties of the citizens. One of them is “(g) to protect
and improve the natural environment including forests, lakes, rivers and wild life and to have
compassion for living creatures. . ..”

CONSIDERATION OF THE SUBMISSIONS:

55. ... This writ petition is not really for issuance of appropriate writ, order or directions against
the respondents but is directed against the Union of India, Government of Rajasthan and R.P.C.B.
to compel them to perform their statutory duties enjoined by the Acts aforementioned on the
ground that their failure to carry out their statutory duties is seriously undermining the right to life
(of the residents of Bichhri and the affected area) guaranteed by Article 21 of the Constitution. If
this Court finds that the said authorities have not taken the action required of them by law and
that their inaction is jeopardizing the right to life of the citizens of this country or of any section
thereof, it is the duty of this Court to intervene. If it is found that the respondents are flouting
the provisions of law and the directions and orders issued by the lawful authorities, this Court
can certainly make appropriate directions to ensure compliance with law and lawful directions
made thereunder. This is a social action litigation on behalf of the villagers of Bichhri whose right
to life, as elucidated by this Court in several decisions, is invaded and seriously infringed by the
respondents as is established by the various Reports of the experts called for, and filed before, this
Court. If an industry is established without obtaining the requisite permission and clearances and
if the industry is continued to be run in blatant disregard of law to the detriment of life and liberty
of the citizens living in the vicinity, can it be suggested with any modicum of reasonableness that
this Court has no power to intervene and protect the fundamental right to life and liberty of the
citizens of this country?

57. So far as the responsibility of the respondents for causing the pollution in the wells, soil and
the aquifers is concerned, it is clearly established by the analysis Report referred to in the Report of
the Central experts team dated November 1, 1993. Indeed, a number of Orders passed by this Court,
referred to hereinbefore, are premised upon the finding that the respondents are responsible for the
said pollution. Itis only because of the said reason that they were asked to defray the cost of removal
and storage of sludge. It is precisely for this reason that, at one stage, the respondents had also
undertaken the de-watering of polluted wells. Disclaiming the responsibility for the pollution in
and around Bichhri village, at this stage of proceedings, is clearly an afterthought. We accordingly
hold and affirm that the respondents alone are responsible for all the damage to the soil, to the
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underground water and to the village Bichhri in general, damage which is eloquently portrayed
in the several Reports of the experts mentioned hereinabove. . . . [I]t may perhaps be appropriate
to clarify that so far as removal of remaining sludge and/or the stoppage of discharge of further
toxic wastes are concerned, it is the absolute responsibility of the respondents to store the sludge
in a proper manner [in the same manner in which 720 MT of sludge has already been stored] and
to stop the discharge of any other or further toxic wastes from its plants including Sulphuric Acid
Plant and to ensure that the wastes discharged do not flow into or through the sludge.

61. Sri KIN. Bhat submitted that the rule of absolute liability is not accepted in England or other
Commonwealth countries and that the rule evolved by the House of Lords in Rylands v. Fletcher
[1866 (3) H.L.330] is the correct rule to be applied in such matters. Firstly, in view of the binding
decision of this Court in Oleum Gas Leak Case (AIR 1987 SC 1086), this contention is untenable,
for the said decision expressly refers to the rule in Rylands but refuses to apply it saying that it is
not suited to the conditions in India.

65. ... We are convinced that the law stated by this Court in Oleum Gas Leak Case is by far
the more appropriate one — apart from the fact that it is binding upon us. ... According to this
rule, once the activity carried on is hazardous or inherently dangerous, the person carrying on
such activity is liable to make good the loss caused to any other person by his activity irrespective
of the fact whether he took reasonable care while carrying on his activity. The rule is premised
upon the very nature of the activity carried on. In the words of the Constitution Bench, such an
activity “can be tolerated only on the condition that the enterprise engaged in such hazardous or
inherently dangerous activity indemnifies all those who suffer on account of the carrying on of
such hazardous or inherently dangerous activity regardless of whether it is carried on carefully or
not.” The Constitution Bench has also assigned the reason for stating the law in the said terms. It
is that the enterprise (carrying on the hazardous or inherently dangerous activity) alone has the
resource to discover and guard against hazards or dangers — and not the person affected and the
practical difficulty (on the part of the affected person) in establishing the absence of reasonable
care or that the damage to him was foreseeable by the enterprise.

66. Once the law in Oleum Gas Leak Case. . .is held to be the law applicable, it follows,
in the light of our findings recorded hereinbefore, that Respondents Nos. 4 to 8 are absolutely
liable to compensate for the harm caused by them to villagers in the affected area, to the soil and
to the underground water and hence, they are bound to take all necessary measures to remove
the sludge and other pollutants lying in the affected area...and also to defray the cost of the
remedial measures required to restore the soil and the underground water spruces. Sections 3
and 4 of Environment (Protection) Act confers upon the Central Government the power to give
directions of the above nature and to the above effect. Levy of costs required for carrying out
remedial measures is implicit in Sections 3 and 4[,] which are couched in very wide and expansive
language. Appropriate directions can be given by this Court to the Central Government to invoke
and exercise those powers with such modulations as are called for in the facts and circumstances
of this case.

67. The question of liability of the respondents to defray the costs of remedial measures can also
be looked into from another angle, which has now come to be accepted universally as a sound
principle, viz., the “Polluter Pays” Principle.

[...]The polluter pays principle demands that the financial costs of preventing or remedying
damage caused by pollution should lie with the undertakings which cause the pollution, or produce
the goods which cause the pollution. Under the principle it is not the role of government to meet
the costs involved in either prevention of such damage, or in carrying out remedial action, because
the effect of this would be to shift the financial burden of the pollution incident to the taxpayer.
The “polluter pays” principle was promoted by the Organisation for Economic Co-operation and
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Development (OECD) during the 1970s when there was great public interest in environmental
issues. During this time there were demands on government and other institutions to introduce
policies and mechanisms for the protection of the environment and the public from the threats
posed by pollution in a modern industrialized society. Since then there has been considerable
discussion of the nature of the polluter pays principle, but the precise scope of the principle
and its implications for those involved in past, or potentially polluting activities have never been
satisfactory agreed.

Despite the difficulties inherent in defining the principle, the European Community accepted
it as a fundamental part of its strategy on environmental matters, and it has been one of the
underlying principles of the four Community Action Programmes on the Environment. . . .

Thus, according to this principle, the responsibility for repairing the damage is that of the
offending industry. Sections 3 and 5 empower the Central Government to give directions and
take measures for giving effect to this principle. In all the circumstances of the case, we think
it appropriate that the task of determining the amount required for carrying out the remedial
measures, its recovery/realisation and the task of undertaking the remedial measures is placed
upon the Central Government in the light of the provisions of the Environment (Protection) Act,
1986. It is, of course, open to the Central Government to take the help and assistance of State
Government, R.P.C.B. or such other agency or authority, as they think fit.

70. DIRECTIONS: Accordingly, the following directions are made:

1. The Central Government shall determine the amount required for carrying out the remedial
measures including the removal of sludge lying in and around the complex of Respondents 4 to
8, in the area affected in village Bichhri and other adjacent villages, on account of the production
of “H” acid and the discharges from the Sulphuric Acid Plant of Respondents 4 to 8.. .. Subject
to the Orders, if any, passed by this Court, the said amount shall represent the amount which
Respondents 4 to § are liable to pay to improve and restore the environment in the area....In
case of failure of the said respondents to pay the said amount, the same shall be recovered by
the Central Government in accordance with law. The factories, plant, machinery and all other
immovable assets of Respondents 4 to 8§ are attached herewith. The amount so determined and
recovered shall be utilised by the MLE.F. for carrying out all necessary remedial measures to
restore the soil, water sources and the environment in general of the affected area to its former
state.

2. On account of their continuous, persistent and insolent violations of law, their attempts to
conceal the sludge, their discharge of toxic effluents from the Sulphuric Acid Plant which was
allowed to flow through the sludge, and their non-implementation of the Orders of this Court
— all of which are fully borne out by the expert committees” Reports and the findings recorded
hereinabove — Respondents 4 to 8 have earned the dubious distinction of being characterised
as “rogue industries.” They have inflicted untold misery upon the poor, unsuspecting villagers,
despoiling their land, their water sources and their entire environment — all in pursuance of their
private profit. They have forfeited all claims for any consideration by this Court. Accordingly, we
herewith order the closure of all the plants and factories of Respondents 4 to 8 located in Bichhri
village. The RP.C.B. is directed to seal all the factories/units/plants of the said respondents
forthwith. So far as the Sulphuric Acid Plant is concerned, it will be closed at the end of one
week from today, within which period Respondent No. 4 shall wind down its operations so as to
avoid risk of any untoward consequences, as asserted by Respondent No. 4 in Writ Petition (C)
No. 76 of 1994. It is the responsibility of Respondent No. 4 to take necessary steps in this behalf.
The R.P.C.B. shall seal this unit too at the end of one week from today. The re-opening of these
plants shall depend upon their compliance with the directions made and obtaining of all requisite
permissions and consents from the relevant authorities. Respondents 4 to 8 can apply for directions
in this behalf after such compliance.
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3. So far as the claim for damages for the loss suffered by the villagers in the affected area is
concerned, it is open to them or any organization on their behalf to institute suits in the appropriate
civil court. If they file the suit or suits in forma pauperis, the State of Rajasthan shall not oppose
their applications for leave to sue in forma pauperis.

4. The Central Government shall consider whether it would not be appropriate, in the light of
the experience gained, that chemical industries are treated as a category apart.

Since the chemical industries are the main culprits in the matter of polluting the environment,
there is every need for scrutinizing their establishment and functioning more rigorously. No dis-
tinction should be made in this behalf as between a large-scale industry and a small-scale industry
or for that matter between a large-scale industry and a medium-scale industry. All chemical indus-
tries, whether big or small, should be allowed to be established only after taking into considerations
all the environmental aspects and their functioning should be monitored closely to ensure that
they do not pollute the environment around them. It appears that most of these industries are
water-intensive industries. If so, the advisability of allowing the establishment of these industries in
arid areas may also require examination. Even the existing chemical industries may be subjected
to such a study and if it is found on such scrutiny that it is necessary to take any steps in the
interests of environment, appropriate directions in that behalf may be issued under Sections 3 and
5 of the Environment Act. The Central Government shall ensure that the directions given by it
are implemented forthwith.

5. The Central Government and the R.P.C.B. shall file quarterly Reports before this Court with
respect to the progress in the implementation of Directions 1 to 4 aforesaid.

7. The Central Government may also consider the advisability of strengthening the environment
protection machinery both at the Center and the States and provide them more teeth. The
heads of several units and agencies should be made personally accountable for any lapses and/or
negligence on the part of their units and agencies. The idea of an environmental audit by specialist
bodies created on a permanent basis with power to inspect, check and take necessary action not
only against erring industries but also against erring officers may be considered. The idea of an
environmental audit conducted periodically and certified annually, by specialists in the field, duly
recognised, can also be considered. The ultimate idea is to integrate and balance the concern for
environment with the need for industrialisation and technological progress.

Respondents 4 to 8 shall pay a sum of Rupees fifty thousand by way of costs to the petitioner][,]
which had to fight this litigation over a period of over six years with its own means. Voluntary
bodies, like the petitioner, deserve encouragement wherever their actions are found to be in
furtherance of public interest. The said sum shall be deposited in this Court within two weeks
from today. It shall be paid over to the petitioner.

Questions and Discussion

1. Note thatthe Courtrejects the rule in Rylands v. Fletcher,1868 LR 3 HL 330, as inappropriate
for India. The Court states:

61. ... [F]or the sake of completeness, we may discuss the rule in Rylands and indicate
why that rule is inappropriate and unacceptable in this country. The rule was first stated
by Blackburn, J. (Court of Exchequer Chamber) in the following words:

We think that the true rule of law is, that the person who for his own purposes brings
on his lands and collects and keeps there anything likely to do mischief if it escapes,
must keep it in at his peril, and, if he does not do so, is prima facie answerable for all
the damage which is the natural consequence of its escape. He can excuse himself by
shewing that the escape was owing to the plaintiff’s default; or perhaps that the escape
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was the consequence of vis major, or the act of God;. . . and it seems but reasonable
and just that the neighbor, who has brought something on his own property which
was not naturally there, harmless to others so long as it is confined to his own property,
but which he knows to be mischievous if it gets on his neighbour’s, should be obliged
to make good the damage which ensues if he does not succeed in confining it to his
own property.

62. The House of Lords, however, added a rider to the above statement, viz., that the
user by the defendant should be a “non-natural” user to attract the rule. In other words, if
the user by the defendant is a natural user of the land, he would not be liable for damages.
Thus, the twin tests — apart from the proof of damage to the plaintiff by the act/negligence
of the defendants — which must be satisfied to attract this rule are “foreseability” and
“non-natural” user of the land.

63. The rule in Rylands . . . has been approved by the House of Lords in the recent deci-
sion in Cambridge Water Company v. Eastern Counties Leather, PLC (1994) (2) W.L.R.53.
The plaintiff, Cambridge Water Company, was a statutory corporation engaged in provid-
ing public water supply within a certain area including the city of Cambridge. It was lifting
water from a bore well situated at some distance from Sawstyn. The defendant-company,
Eastern Leather, was having a tannery in Sawstyn. Tanning necessarily involves decreasing
of pelts. For that purpose, the defendant was using an oregano chlorine called P.C.E.
P.C.E. was stored in a tank in the premises of the defendant. The plaintiff’s case was that
on account of the P.C.E. percolating into the ground, the water in its well became contam-
inated and unfit for human consumption and that on that account it was obliged to find
an alternative source at a substantial cost. It sued the defendant for the resulting damages.
The plaintiff based his claim on three alternative grounds, viz., negligence, nuisance and
the rule in Rylands. The Trial Judge (High Court) dismissed the action in negligence and
nuisance holding that the defendant could not have reasonably foreseen that such damage
could occur to the plaintiff. So far as the rule in Rylands was concerned, the Trial Judge
held that the user by the defendant was not a non-natural user and hence, it was not liable
for damages. On appeal, the Court of Appeal declined to decide the matter on the basis
of the rule in Rylands. It relied strongly upon the ratio in Ballard v. Tomlinson (1885) 29
Ch.D.u15 holding that no person having a right to use a common source is entitled to
contaminate that source so as to prevent his neighbor from having a full value of his right of
appropriation. The Court of Appeal also opined that the defendant’s use of the land was not
a natural use. On appeal by the defendant, the House of Lords allowed the appeal holding
that foreseeability of the harm of the relevant type by the defendant was a pre-requisite to
the right to recover damages both under the heads of nuisance and also under the rule
in Rylands and since that was not established by the plaintiff, it has to fail. The House
of Lords, no doubt, held that the defendant’s use of the land was a non-natural use but
dismissed the suit, as stated above, on the ground that the plaintiff has failed to establish
that pollution of their water supply by the solvent used by the defendant in his premises
was in the circumstances of the case foreseeable by the defendant.

64. The Australian High Court has, however, expressed its disinclination to treat the
rule in Rylands as an independent head for claiming damages or as a rule rooted in the
law governing the law of nuisance in Burnie Port Authority v. General Jones Pty Ltd. (1994)
68 Australian Law Journal 331. The respondent, General Jones Limited, has stored frozen
vegetables in three cold storage rooms in the building owned by the appellant, Burnie
Port Authority (Authority). The remaining building remained under the occupation of the
Authority. The Authority wanted to extend the building. The extension work was partly done
by the Authority itself and partly by an independent contractor (Wildridge and Sinclair Pty.
Ltd.). For doing its work, the contractor used a certain insulating material called E.P.S.,
a highly inflammable substance. On account of negligent handling of E.P.S., there was a
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fire which inter alia damaged the rooms in which General Jones had stored its vegetables.
On an action by General Jones, the Australian High Court held by a majority that the rule
in Rylands having attracted many difficulties, uncertainties, qualifications and exceptions,
should now be seen, for the purposes of Australian Common Law, as absorbed by the
principles of ordinary negligence. The Court held further that under the rules governing
negligence, if a person in control of a premises, introduces a dangerous substance to carry
on a dangerous activity, or allows another to do one of those things, owes a duty of reasonable
care to avoid a reasonably foreseeable risk of injury or damage to the person or property of
another. In a case where a person or the property of that other is lawfully in a place outside
the premises, the duty of care varies in degree according to the magnitude of the risk
involved and extends to ensuring that such care is taken. Applying the said principle, the
Court held that the Authority allowed the independent contractor to introduce or retain a
dangerous substance or to engage in a dangerous activity in its premises|,] which substance
and activity caused a fire that destroyed the goods of General Jones. The evidence, the
Court held, established that the independent contractor’s work was a dangerous activity in
that it involved real and foreseeable risk of a serious conflagration unless special precautions
were taken. In the circumstances, it was held that the Authority owed a non-delegable duty
of care to General Jones to ensure that its contractor took reasonable steps to prevent the
occurrence of a fire and the breach of that duty attracted liability pursuant to the ordinary
principles of negligence for the damage sustained by the respondent.

65. On a consideration of the two lines of thought [one adopted by the English Courts
and the other by the Australian High Court], we are of the opinion that any principle
evolved in this behalf should be simple, practical and suited to the conditions obtaining in
this country.

AIR 1996 SC 1464-1465. The Court, thus, considers three different bases for liability for
environmental harm: (1) nuisance; (2) strict liability, i.e. the rule in Rylands v. Fletcher; and
(3) negligence. How do they differ? Which does the court apply? Is this appropriate? Why?

2. The Court refers to this action as social action litigation, also known as public interest litiga-
tion. Can you define these terms? What impact do traditional standing requirements have
on such litigation? In India, the doctrines of representative standing and citizen standing
have developed to allow entities such as the environmentalist organization plaintiff in this
case to obtain standing without showing a direct interest or special injury as historically
required. Representative standing confers standing on volunteers to advance claims on
behalf of the poor and oppressed who would otherwise lack the ability, resources, or knowl-
edge to pursue an action. Citizen standing allows a concerned citizen (or organization)
to sue in her or his own right as a member of the public to whom a public duty is owed
by government agencies. See ARMIN ROSENCRANZ, SHYaM DivaN & MARTHA L. NOBLE,
ENVIRONMENTAL LAw AND PoL1CY IN INDIA 118-27 (1991).

3. Justice Reddy, in paragraph 65 of the preceding opinion, refers to article 21 of the Indian
Constitution. Article 21 provides: “No person shall be deprived of his life or personal liberty
except according to procedure established by law.” The Constitution of India (as modified
up to December 1, 2007). See generally M.C. JAIN Kaczi, 2 THE CONSTITUTION OF INDIA
100326 (6th ed., 2004) In Francis v. Union Territory of Delhi, the Supreme Court held
that the “right to life enshrined in Article 21 cannot be restricted to mere animal existence.
It means something much more than just physical survival. The right to life includes the
right to live with human dignity, and all that goes along with it, namely, the bare necessities
of life, such as adequate nutrition, clothing and shelter overhead and facilities for reading,
writing and expression in diverse forms, freely moving about and mixing and co-mingling
with fellow human beings.” AIR 1981 SC 746, 747. How is Article 21 relevant to the instant
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case? The more direct environmental implications of Article 21 are considered herein in
Chapter 7.11.C.

4. 'The Court also mentions article 51A(g) of the Indian Constitution, which sets forth funda-
mental duties of citizens, including the duty to “protect and improve the natural environ-
ment.” Would an action in negligence lie for a breach of this duty?

5. Is it appropriate for the Court to order closure of the plant as a remedy?

Trail Smelter Case (U.S. v. Can.), II1 U.N. RIAA 1905, 1938-1966
(award of Mar. 11, 1941); Ann. Digest (1938—40), no. 104

[The interstate Trail Smelter arbitration is perhaps the bestknown international environmental
case. The Consolidated Mining and Smelting Company Limited of Canada (today known as Teck
Resources Limited) operated a zinc and lead smelter along the Columbia River at Trail, British
Columbia, about ten miles north of the international boundary with the state of Washington. In
the period between 1925 and 1935, the U.S. government objected to the Canadian government that
sulfur dioxide emissions from the operation were causing damage to the Columbia River valley.
Eventually, the two countries agreed to submit the dispute to arbitration. The arbitral panel,
which found no international treaties or precedents on point for transboundary air pollution,
relied heavily on interstate cases from within federal systems, which in turn relied on private law
doctrines of nuisance. — Eds. |

[By Jan Hostie, CHARLES WARREN & R.A.E. GREENSHIELDS:| The Tribunal herewith reports
its final decisions.

The controversy is between two Governments involving damage occurring, or having occurred,
in the territory of one of them (the United States of America) and alleged to be due to an agency
situated in the territory of the other (the Dominion of Canada). In this controversy, the Tribunal
did not sit and is not sitting to pass upon claims presented by individuals or on behalf of one or
more individuals by their Government, although individuals may come within the meaning of
“parties concerned,” in Article IV and of “interested parties,” in Article VIII of the Convention
and although the damage suffered by individuals did, in part, “afford a convenient scale for
the calculation of the reparation due to the State” (see Judgment No. 13, Permanent Court of
International Justice, Series A, No. 17, pp. 27, 28). (Cf. what was said by the Tribunal in the decision
reported on April 16, 1938, as regards the problems arising out of abandonment of properties, Part
Two, Clause (1).)

As between the two countries involved, each has an equal interest that if a nuisance is proved,
the indemnity to damaged parties for proven damage shall be just and adequate and each has also
an equal interest that unproven or unwarranted claims shall not be allowed. . ..

... On February 22,1934, the Canadian Government declared (letter of the Secretary of State for
External Affairs to the Minister of the United States at Ottawa) that it “would be entirely satisfied
to refer the Tribunal to the principles of law as recognized and applied by the courts of the United
States of America in such matters.” Now, the matters referred to in that sentence are determined
by the preceding sentences:

The use of the word “injury” is likely to cause misunderstanding which should be removed when
the actual terms of the issue are settled for inclusion in the Convention. In order to avoid such
misunderstanding, it would seem to be desirable to use the word “damage” in place of “injury”
and further, either to define the word actually used by a definition to be incorporated in the
Convention or else by reference to the general principles of the law which are applied by the
courts in the two countries in dealing with cognate matters.
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This passage shows that the “cognate questions” parties had in mind in drafting the Convention
were primarily those questions which in cases between private parties, find their answer in the law
of nuisances.

PART THREE

The second question under Article III of the Convention is as follows:

... [Whether the Trail Smelter should be required to refrain from causing damage in the State
of Washington in the future and, if so, to what extent?

The first problem which arises is whether the question should be answered on the basis of the
law followed in the United States or on the basis of international law. The Tribunal, however,
finds that this problem need not be solved here as the law followed in the United States in dealing
with the quasi-sovereign rights of the States of the Union, in the matter of air pollution, whilst
more definite, is in conformity with the general rules of international law.

Particularly in reaching its conclusions as regards this question as well as the next, the Tribunal
has given consideration to the desire of the high contracting parties “to reach a solution just to all
parties concerned.”

As Professor Eagleton puts it (Responsibility of States in International Law, 1928, p. 8o): “A State
owes at all times a duty to protect other States against injurious acts by individuals from within its
jurisdiction.” A great number of such general pronouncements by leading authorities concerning
the duty of a State to respect other States and their territory have been presented to the Tribunal.
These and many others have been carefully examined. International decisions, in various matters,
from the Alabama case onward, and also earlier ones, are based on the same general principle,
and, indeed, this principle, as such, has not been questioned by Canada. But the real difficulty
often arises rather when it comes to determine what, pro subjecta materie, is deemed to constitute
an injurious act.

A case concerning, as the present one does, territorial relations, decided by the Federal Court of
Switzerland between the Cantons of Soleure and Argovia, may serve to illustrate the relativity of the
rule. Soleure brought a suit against her sister State to enjoin use of a shooting establishment which
endangered her territory. The court, in granting the injunction, said: “This right (sovereignty)
excludes. .. not only the usurpation and exercise of sovereign rights (of another State). .. but
also an actual encroachment which might prejudice the natural use of the territory and the free
movement of its inhabitants.” As a result of the decision, Argovia made plans for the improvement of
the existing installations. These, however, were considered as insufficient protection by Soleure.
The Canton of Argovia then moved the Federal Court to decree that the shooting be again
permitted after completion of the projected improvements. This motion was granted. “I'he demand
of the Government of Soleure,” said the court, “that all endangerment be absolutely abolished
apparently goes too far.” The court found that all risk whatever had not been eliminated, as the
region was flat and absolutely safe shooting ranges were only found in mountain valleys; that there
was a federal duty for the communes to provide facilities for military target practice and that “no
more precautions may be demanded for shooting ranges near the boundaries of two Cantons than
are required for shooting ranges in the interior of a Canton.” (R. O. 261, p. 450, 451, R. O. 41,1, p
137; see D. Schindler, “The Administration of Justice in the Swiss Federal Court in Intercantonal
Disputes,” American Journal of International Law, Vol. 15 (1921), pp. 172-174.)

No case of air pollution dealt with by an international tribunal has been brought to the attention
of the Tribunal nor does the Tribunal know of any such case. The nearest analogy is that of water
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pollution. But, here also, no decision of an international tribunal has been cited or has been
found.

There are, however, as regards both air pollution and water pollution, certain decisions of the
Supreme Court of the United States which may legitimately be taken as a guide in this field
of international law. For it is reasonable to follow by analogy, in international cases, precedents
established by that court in dealing with controversies between States of the Union or with
other controversies concerning the quasi-sovereign rights of such States, where no contrary rule
prevails in international law and no reason for rejecting such precedents can be adduced from the
limitations of sovereignty inherent in the Constitution of the United States.

In the suit of the State of Missouri v. the State of Illinois (200 U.S. 496, 521) concerning the
pollution, within the boundaries of Illinois, of the lllinois River, an affluent of the Mississippi
flowing into the latter where it forms the boundary between that State and Missouri, an injunction
was refused. “Before this court ought to intervene,” said the court, “the case should be of serious
magnitude, clearly and fully proved, and the principle to be applied should be one which the
court is prepared deliberately to maintain against all considerations on the other side. (See Kansas
v. Colorado, 185 U.S. 125.)” The court found that the practice complained of was general along
the shores of the Mississippi River at that time, that it was followed by Missouri itself and that thus
a standard was set up by the defendant which the claimant was entitled to invoke.

As the claims of public health became more exacting and methods for removing impurities
from the water were perfected, complaints ceased. It is significant that Missouri sided with Illinois
when the other riparians of the Great Lakes’ system sought to enjoin it to desist from diverting the
waters of that system into that of the Illinois and Mississippi for the very purpose of disposing of
the Chicago sewage.

In the more recent suit of the State of New York against the State of New Jersey (256 U.S.
290, 309), concerning the pollution of New York Bay, the injunction was also refused for lack of
proof, some experts believing that the plans which were in dispute would result in the presence
of “offensive odors and unsightly deposits,” other equally reliable experts testifying that they were
confidently of the opinion that the waters would be sufficiently purified. The court, referring to
Missouri v. lllinois, said: .“. . . the burden upon the State of New York of sustaining the allegations
ofits bill is much greater than that imposed upon a complainant in an ordinary suit between private
parties. Before this court can be moved to exercise its extraordinary power under the Constitution
to control the conduct of one State at the suit of another, the threatened invasion of rights must
be of serious magnitude and it must be established by clear and convincing evidence.”

What the Supreme Court says there of its power under the Constitution equally applies to the
extraordinary power granted this Tribunal under the Convention. What is true between States of
the Union is, at least, equally true concerning the relations between the United States and the
Dominion of Canada.

In another recent case concerning water pollution (283 U.S. 473), the complainant was suc-
cessful. The City of New York was enjoined, at the request of the State of New Jersey, to desist,
within a reasonable time limit, from the practice of disposing of sewage by dumping it into the sea,
a practice which was injurious to the coastal waters of New Jersey in the vicinity of her bathing
resorts.

In the matter of air pollution itself, the leading decisions are those of the Supreme Court in
the State of Georgia v. Tennessee Copper Company and Ducktown Sulphur, Copper and Iron
Company, Limited. Although dealing with a suit against private companies, the decisions were on
questions cognate to those here at issue. Georgia stated that it had in vain sought relief from the
State of T'ennessee, on whose territory the smelters were located, and the court defined the nature
of the suit by saying: “This is a suit by a State for an injury to it in its capacity of quasi-sovereign.
In that capacity, the State has an interest independent of and behind the titles of its citizens, in all
the earth and air within its domain.”
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On the question whether an injunction should be granted or not, the court said (206 U.S. 230):

[t [the State] has the last word as to whether its mountains shall be stripped of their forests and its
inhabitants shall breathe pure air.. .. It is not lightly to be presumed to give up quasi-sovereign
rights for pay and . . . if that be its choice, it may insist that an infraction of them shall be stopped.
This court has not quite the same freedom to balance the harm that will be done by an injunction
against that of which the plaintiff complains, that it would have in deciding between two subjects
of a single political power. Without excluding the considerations that equity always takes into
account],] ... it is a fair and reasonable demand on the part of a sovereign that the air over its
territory should not be polluted on a great scale by sulphurous acid gas, that the forests on its
mountains, be they better or worse, and whatever domestic destruction they may have suffered,
should not be further destroyed or threatened by the act of persons beyond its control, that the
crops and orchards on its hills should not be endangered from the same source. ... Whether
Georgia, by insisting upon this claim, is doing more harm than good to her own citizens, is for her
to determine. The possible disaster to those outside the State must be accepted as a consequence
of her standing upon her extreme rights.

Later on, however, when the court actually framed an injunction, in the case of the Ducktown
Company (237 U.S. 474, 477) (an agreement on the basis of an annual compensation was reached
with the most important of the two smelters, the Tennessee Copper Company), they did not
go beyond a decree “adequate to diminish materially the present probability of damage to its
(Georgia’s) citizens.”

Great progress in the control of fumes has been made by science in the last few years and this
progress should be taken into account.

The Tribunal, therefore, finds that the above decisions, taken as a whole, constitute an adequate
basis for its conclusions, namely, that, under the principles of international law, as well as of the law
of the United States, no State has the right to use or permit the use of its territory in such a manner
as to cause injury by fumes in or to the territory of another or the properties or persons therein,
when the case is of serious consequence and the injury is established by clear and convincing
evidence.

The decisions of the Supreme Court of the United States which are the basis of these conclusions
are decisions in equity and a solution inspired by them, together with the régime hereinafter
prescribed, will, in the opinion of the Tribunal, be “just to all parties concerned,” as long, at least,
as the present conditions in the Columbia River Valley continue to prevail.

Considering the circumstances of the case, the Tribunal holds that the Dominion of Canada is
responsible in international law for the conduct of the Trail Smelter. Apart from the undertakings
in the Convention, it is, therefore, the duty of the Government of the Dominion of Canada to
see to it that this conduct should be in conformity with the obligation of the Dominion under
international law as herein determined.

Questions and Discussion

1. What does the tribunal mean when it says that the state has an interest “independent of
and behind the titles of its citizens, in all the earth and air within its domain”? Is the state
anything more than its citizens? What is its independent interest?

2. How “serious” must the damage caused by an activity be before it gives rise to state respon-
sibility? How would one establish a clear and convincing link between serious injury and
the activity complained of in a case involving multiple parties or states?

3. In deciding whether to order cessation of an activity responsible for transboundary harm,
should a tribunal consider the utility of the activity to the source state? Compare 2 RESTATE-
MENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 601 cmt. ¢ (1986),
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with Giinther Handl, National Uses of Transboundary Air Resources: The International Enti-
tlement Issue Reconsidered, 26 NaT. RESOURCES ]. 405, 413-27 (1986). In fact, reparations
in the form of money damages were deemed sufficient by the tribunal, and the smelter
continued to discharge pollutants that carried across the U.S. border for decades. In 2003,
the smelter was subject to a U.S. Environmental Protection Agency (EPA) Unilateral
Administrative Order under section 106 of the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. §§ g6o1—75. The smelter and Canadian govern-
ment objected and the smelter refused to comply. Subsequently, Native Americans brought
a citizen suit under the Act. Pakootas v. Teck Cominco Metals Ltd., 452 F.3d 1066 (gth Cir.
2000) (affirming denial of defendant’s motion to dismiss), cert. denied, 128 S. Ct. 858, 169 L.
Ed. 2d 722 (2008). See generally TRANSBOUNDARY HARM IN INTERNATIONAL LAw: LESSONS
FROM THE TRAIL SMELTER ARBITRATION (Rebecca Bratspies & Russell A. Miller eds.,
2000).

4. In the U.S. Supreme Court judgment on global climate change, Massachusetts v. EPA,
549 U.S. 497 (2007), the majority also relied on Georgia v. Tennessee Copper Company
and Ducktown Sulphur, Copper and Iron Company, Ltd., determining that states and local
communities had standing to sue the federal EPA for its failure to regulate greenhouse
gases. Does this suggest that interstate cases against major emitters of greenhouse gases
could be filed in an international tribunal?

5. Several interstate cases filed at the International Court of Justice indicate the continued
validity of nuisance or good neighborliness in combating environmental harm. For one
such dispute, see Case Study I, Chapter 12 (online).

Note on the Pulp Mills Case

On April 20, 2010, the International Court of Justice (IC]) delivered its judgment in the
case concerning Pulp Mills on the River Uruguay (Argentina v. Uruguay), available at www.
icj-cij.org. The dispute between the parties concerned the planned construction, authorized
by Uruguay, of two pulp mills on the Uruguay River. The river constitutes the boundary
between Argentina and Uruguay, as defined by a bilateral treaty concluded at Montevideo on
7 April 1961 (635 U.N.T.S. 9o74, p. 98). Article 7 of the treaty provides for the establishment
by the parties of a “régime for the use of the river” covering various subjects, including the
conservation of living resources and the prevention of water pollution of the river. The “régime
for the use of the river” contemplated in Article 7 of the 1961 Treaty was established through
the 1975 Statute of the River Uruguay (the “1975 Statute”). Article 1 of the 1975 Statute states
that the parties adopted it “to establish the joint machinery necessary for the optimum and
rational utilization of the [Uruguay River], in strict observance of the rights and obligations
arising from treaties and other international agreements in force for each of the parties.”
To implement the 1975 Statute, the parties created CARU (Administrative Commission of
the River Uruguay/Comision Administratif del Rio Uruguay) and established procedures in
connection with it, so as to enable the parties to fulfill their substantive obligations.

Although the dispute was based on alleged breaches of the 1975 Statute, the references in
the 1975 Statute to other treaties, as well as the backdrop of general international law in all
disputes, led the ICJ to pronounce on the customary law nature of several norms at issue
in the case. The Court first indicated that the 1975 Statute is perfectly in keeping with the
requirements of international law on the implementation of treaties, since the mechanism
for cooperation between states is governed by the principle of good faith.
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The Court examined the nature and role of CARU and then considered whether Uruguay
had complied with its obligations to inform CARU and to notify Argentina of its plans.
The Court invoked the principle of prevention of environmental harm, which it called a
customary rule, having its origins in the due diligence that is required of a state in its territory.
It is “every State’s obligation not to allow knowingly its territory to be used for acts contrary to
the rights of other States” (Corfu Channel (United Kingdom v. Albania)), Merits, Judgment,
1.C.J. Reports 1949, p. 22). According to the IC], a state is thus obliged to use all the means
at its disposal to avoid activities that take place in its territory, or in any area under its
jurisdiction, causing significant damage to the environment of another state. This obligation
“is now part of the corpus of international law relating to the environment” (Legality of
the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.]J. Reports 1996 (I), p. 242,
para. 29).

The Court observed that the obligation to inform CARU allowed for the initiation of
cooperation between the parties that is necessary to fulfill the obligation of prevention. The
duty to inform CARU arises as soon as one party is in possession of a plan which is sufficiently
developed to enable CARU to make a preliminary assessment of whether the proposed
works might cause significant damage to the other party. Uruguay did not so inform CARU,
as required by article 7, despite the several requests to do so. The Court concluded that
Uruguay had failed to comply with the obligation imposed on it by article 7, paragraph 1, of
the 1975 Statute.

The Court turned to environmental impact assessment as a requirement of customary
international law, noting that for the parties to comply properly with their obligations under
article 41(a) and (b) of the 1975 Statute (to protect and preserve the aquatic environment)
they must carry out an environmental impact assessment. Moreover, once operations have
started and, where necessary, throughout the life of the project, continuous monitoring
of its effects on the environment must be undertaken. The Court commented, however,
that general international law does not specify the scope and content of an environmental
impact assessment. It pointed out as well that Argentina and Uruguay are not parties to the
Espoo Convention on Environmental Impact Assessment in a Transboundary Context and
noted that the other instrument Argentina invoked, the UNEP Goals and Principles, was
not binding on the parties. However, as guidelines issued by an international technical body,
the UNEP text has to be taken into account by each party, in accordance with article 41(a)
of the Statute, in adopting measures within its domestic regulatory framework. The UNEP
instrument provides only that the “environmental effects in an EIA should be assessed with
a degree of detail commensurate with their likely environmental significance” (Principle 5)
without giving any indication of minimum core components of the assessment. Consequently,
the Court concluded that it is for each state to determine in its domestic legislation or in
the authorization process for the project, the specific content of the environmental impact
assessment required in each case, having regard to the nature and magnitude of the proposed
development and its likely adverse impact on the environment as well as to the need to
exercise due diligence in conducting such an assessment.

In one of the more surprising findings, the Court expressed its view that the parties had no
legal obligation to consult the affected populations; however, the Court added that this was
based on the instruments invoked by Argentina. In fact, Argentina failed to argue any human
rights obligation to consult or to otherwise emphasize this obligation as part of the duty of
prevention. Further limiting the impact of the Court’s statement, it also found that Uruguay
had, in fact, held consultations.
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Following a detailed examination of the parties” arguments, the Court ultimately found
that there was no conclusive evidence in the record to show that Uruguay had not acted with
the requisite degree of due diligence or that the discharges of effluent from the Orion (Botnia)
mill had had deleterious effects or had caused harm to living resources or to the quality of
the water or to the ecological balance of the river after it started its operations in November
2007. Consequently, on the basis of the evidence submitted to it, the Court concluded that
Uruguay had not breached its obligations under article 41.

The Court held that the obligations of the parties include continuous monitoring the
quality of the waters of the river and of assessing the impact of the operation of the Orion
(Botnia) mill on the aquatic environment:

[BJoth Parties have the obligation to enable CARU, as the joint machinery created by the 1975
Statute, to exercise on a continuous basis the powers conferred on it by the 1975 Statute, including
its function of monitoring the quality of the waters of the river and of assessing the impact of the
operation of the Orion (Botnia) mill on the aquatic environment.

Uruguay, for its part, “has the obligation to continue monitoring the operation of the plant in
accordance with Article 41 of the Statute and to ensure compliance by Botnia with Uruguayan
domestic regulations as well as the standards set by CARU.” The Court concluded that, under
the 1975 Statute, “[tlhe Parties have a legal obligation...to continue their co-operation
through CARU and to enable it to devise the necessary means to promote the equitable
utilization of the river, while protecting its environment.”

2. The Public Trust Doctrine

In addition to allowing private actions based in tort, some legal systems apply the long-
established property doctrine of public trust to protect natural resources and lands. The
doctrine of public trust, traced to Roman law, holds that navigable waters, the sea, and the
land along the seashore are common property open to use by all. Many courts have adopted
and applied the public trust doctrine to fishing rights, access to the shore, and navigable
waters and the lands beneath them. After the publication of an influential law review article
in 1970, courts began to expand the doctrine and apply it to wildlife and public lands. See,
e.g., Wade v. Kramer, 459 N.E.2d 1025, 1027 (Ill. App. Ct. 1984); Joseph Sax, The Public
Trust Doctrine in Natural Resource Law: Effective Judicial Intervention, 68 MicH. L. REv. 471
(1970); JosePH L. Sax, DEFENDING THE ENVIRONMENT: A STRATEGY FOR CITIZEN ACTION,
ch. 7 (1970). See also Bernard Cohen, The Constitution, the Public Trust Doctrine, and the
Environment, 1970 UTaH L. REv. 388. The public trust doctrine emphasizes the duties of the
government as trustee, imposing on it an obligation to conserve the corpus of the trust and
ensure common access to and use of it by present and future generations. As a Virginia court
said in 1932: “The jus publicum and all rights of the people, which are by their nature inherent
or inseparable incidents thereof, are incidents of the sovereignty of the State. Therefore by
reason of the object and purposes for which it was ordained, the Constitution impliedly
denies to the legislature to power to relinquish, surrender, or destroy, or substantially impair
the jus publicum.” Commonwealth v. Newport News, 158 Va. 521 at 546, 164 S.E. 689 at
697 (1932). See also Payne v. Kassab, 312 A.2d 86 (Pa. Commw. Ct. 1973), affd 361 A.2d 263
(Pa. 1976).

In the following case, the public trust doctrine is invoked to protect freshwater resources.



Law and the Environment 31

United Plainsmen Association v. North Dakota State Water Conservation Commission, 247

N.W. 2d 457, 458—464 (N.D. 1976)
PEDERSON, Justice.

This is an appeal by the United Plainsmen Association, a North Dakota non-profit corporation,
from a decision of the district court of Burleigh County dismissing the complaint for failure to
state a claim upon which relief could be granted.

The complaint sought an injunction against the North Dakota State Water Conservation
Commission and Vernon Fahy, State Engineer. ... We hold that the district court did err in
dismissing the complaint, we deny a temporary restraining order, and remand the case for further
proceedings.

The injunction sought by United Plainsmen would have prevented the State Engineer from
issuing future water permits for coal-related power and energy production facilities until there is
a comprehensive short and long-term plan for the conservation and development of the State’s
natural resources, which, United Plainsmen contends, is required by § 61-01-26, NDCC, and the
common law Public Trust Doctrine existing in this State. . . .

Although it is not mandatory, § 61-01-26, entitled “Declaration of state water resources policy,”
is a significant advisory policy statement. The last sentence therein clearly indicates that it is not to
be construed to limit, impair or abrogate the rights, powers, duties or functions of any department
or agency of the State. This statute provides but little support for United Plainsmen’s contention
that the State Engineer must complete short- and long-term planning as a condition precedent to
the issuance of water permits.

The foregoing, however, does not relieve the Commission and State Engineer of mandatory
planning responsibilities with respect to the issuance of water permits, and we note that counsel
for the Commission emphasized in his argument that the State Engineer and the Commission
do have plans and do not reject the concept of prior planning. We agree with United Plainsmen
that the discretionary authority of state officials to allocate vital state resources is not without limit
but is circumscribed by what has been called the Public Trust Doctrine.

This doctrine was first clearly defined in Illinois Central Railroad v. Illinois, 146 U.S. 387, 13
S. Ct. 110, 36 L. Ed. 1018 (1892), a case in which the United States Supreme Court was called
upon to decide the competency of the State of Illinois to convey, by legislative grant, a portion of
Chicago’s harbor on Lake Michigan to the Illinois Central Railroad.

That the State holds the title to the lands under the navigable waters of Lake Michigan, within
its limits, in the same manner that the State holds title to soils under tide water, by the common
law, we have already shown, and that title necessarily carries with it control over the waters above
them whenever the lands are subjected to use.. .. It is a title held in trust for the people of the
State that they may enjoy the navigation of the waters, carry on commerce over them, and have
liberty of fishing therein freed from the obstruction or interference of private parties.” 146 U.S. at
452,13 S. Ct. At u8.

The State can no more abdicate its trust over property in which the whole people are interested,
like navigable waters and soils under them, so as to leave them entirely under the use and control of
private parties, except in the instance of parcels mentioned for the improvement of the navigation
and use of the waters, or when parcels can be disposed of without impairment of the public interest
in what remains, than it can abdicate its police powers in the administration of government and
the preservation of the peace. 146 U.S. at 453,13 S. Ct. At n8.

We cannot, it is true, cite any authority where a grant of this kind has been held invalid, for
we believe that no instance exists where the harbor of a great city and its commerce have been
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allowed to pass into the control of any private corporation. But the decisions are numerous which
declare that such property is held by the State, by virtue of its sovereignty, in trust for the public.
The ownership of the navigable waters of the harbor and of the lands under them is a subject of
public concern to the whole people of the State. The trust with which they are held, therefore,
is governmental and cannot be alienated, except in those instances mentioned of parcels used in
the improvement of the interest thus held, or when parcels can be disposed of without detriment
to the public interest in the lands and waters remaining. 146 U.S. at 455-56.

The Commission, the State Engineer, and the lower court, while acknowledging the existence of
this doctrine in North Dakota interpret it in a narrow sense, limiting its applicability to conveyances
of real property. We do not understand the doctrine to be so restricted. The State holds the navigable
waters, as well as the lands beneath them, in trust for the public. North Dakota’s Constitution,
Article XVII, § 210, states:

All flowing streams and natural water courses shall forever remain the property of the state for
mining, irrigating and manufacturing purposes.

Section 61—o1-01, NDCC, further defines the public waters of this State:
All waters within the limits of the state from the following sources of water supply, namely:

1. Waters on the surface of the earth excluding diffused surface waters but including surface
waters whether flowing in well defined channels or flowing through lakes, ponds, or marshes
which constitute integral parts of a stream system, or waters in lakes; and

2. Waters under the surface of the earth whether such waters flow in defined subterranean

channels or are diffused percolating underground waters; and

All residual waters resulting from beneficial use, and all waters artificially drained; and

4. All waters, excluding privately owned waters, in areas determined by the state engineer to
be noncontributing drainage areas. A noncontributing drainage area is hereby defined to
be any area which does not contribute natural flowing surface water to a natural stream or
watercourse at an average frequency oftener than once in three years over the latest thirty
year period;

S}

belong to the public and are subject to appropriation for beneficial use and the right to the use of
these waters for such use, shall be acquired pursuant to the provisions of chapter 61-04.

Sections 61-04-06 and 61-04-07, NDCC, provide:

61-04-00. Approval of application — Endorsing approval — Contents. — Upon the receipt of the
proof of publication, the state engineer shall determine from the evidence presented by the parties
interested, from such surveys of the water supply as may be available, and from the records, whether
there is unappropriated water available for the benefit of the applicant. If so, he shall endorse his
approval on the application, which thereupon shall become a conditional water permit allowing
the applicant to appropriate water, and shall state in such approval the time within which the
water shall be applied to a beneficial use.

61-04-07. Rejection of applications—-Appeal to district court. — If, in the opinion of the state
engineer, no unappropriated water is available, he shall reject an application made under the
provisions of this chapter. He shall decline to order the publication of notice of any application
which does not comply with the requirements of the law and the rules and regulations thereunder.
He may refuse to consider or approve an application or to order the publication of notice thereof
if, in his opinion, the approval thereof would be contrary to the public interest. In determining the
public interest, the state engineer shall be limited to those considerations within his jurisdiction.
Any applicant, within sixty days from the date of refusal to approve an application, may appeal
to the district court of the county in which the proposed place of diversion or storage is situated,
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from any decision of the state engineer which denies a substantial right. In the absence of such
appeal, the decision of the state engineer shall be final.

These statutes provide a means by which those who seek use of public waters can petition the
State Engineer for water permits. In the performance of this duty of resource allocation consistent
with the public interest, the Public Trust Doctrine requires, at a minimum, a determination of the
potential effect of the allocation of water on the present water supply and future water needs of this
State. This necessarily involves planning responsibility. The development and implementation
of some short and long-term planning capability is essential to effective allocation of resources
“without detriment to the public interest in the lands and waters remaining.”

We believe that § 61-01-01, NDCC, expresses the Public Trust Doctrine.

The public trust concept has been acknowledged throughout the country in varying forms.
Without using those specific terms, this court said, in Baeth v. Hoisveen, 157 N.W.2d 728, 733
(N.D.1968);

North Dakota is, in part, a semiarid State. Therefore, concern for the general welfare could well
require that the water resources of the State be put to beneficial use to the fullest extent of which
they are capable, and that the waste or unreasonable method of use of water be prevented, and
that the conservation of such water be exercised with a view to the reasonable and beneficial use
thereof in the interests of the people and the public welfare. We feel that the foregoing factors
formed the basis for the legislative enactment of Section 61-01-01, N.D.C.C.

We said that section line right-of-way is a public trust in Saetz v. Heiser, 240 N.W.2d 67, 72
(N.D. 1976).

In Payne v. Kassab, 11 Pa. Cmwlth. 14, 312 A.2d 86, 93 (1973), the court stated that the following
Pennsylvania constitutional provision affixed a public trust concept to the management of public
natural resources of that State:

“The people have a right to clean air, pure water, and to the preservation of the natural, scenic,
historic and esthetic values of the environment. Pennsylvania’s public natural resources are the
common property of all the people, including generations yet to come. As trustee of these resources,
the Commonwealth shall conserve and maintain them for the benefit of all the people.” [Consti-
tution of Pennsylvania, Art. I, Section 27.]

In declaring the taking of one-half acre of land from a public park to widen a public street to be
constitutionally permissible, that court said:

The result of our holding is a controlled development of resources rather than no development.

We must recognize, as a corollary of such a conclusion, that decision makers will be faced
with the constant and difficult task of weighing conflicting environmental and social concerns in
arriving at a course of action that will be expedient as well as reflective of the high priority which
constitutionally has been placed on the conservation of our natural, scenic, esthetic and historical
resources. 312 A.2d at 94.

In an action for damages for the destruction of fish caused by the introduction of a “deleterious
substance” into a creek in violation of a statute, the New Jersey court, in State, Dept. of Envir.
Pro.v. Jersey Central P. & L. Co., 125 N.J. Super. 97, 308 A.2d 671, 674 (1973), discussed the Public
Trust Doctrine in the following terms:

There can be little debate that the public trust has been diminished by the loss of these fish.

... The State has not only the right but also the affirmative fiduciary obligation to ensure that
the rights of the public to a viable marine environment are protected, and to seck compensation
for any diminution in that trust corpus.
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It is evident that the Public Trust Doctrine is assuming an expanding role in environmental
law. See 61 Am. Jur. 2d 950, Pollution Control, § 145. As one author has commented:

It is clear that the historical scope of public trust law is quite narrow. Its coverage includes, with
some variation among the states, that aspect of the public domain below the low-water mark on
the margin of the sea and the great lakes, the waters over those lands, and the waters within rivers
and streams of any consequence. . . .

If any of the analysis in this Article makes sense, it is clear that the judicial techniques developed
in public trust cases need not be limited either to these few conventional interests or to questions
of disposition of public properties.. .. Thus, it seems that the delicate mixture of procedural
and substantive protections which the courts have applied in conventional public trust cases
would be equally applicable and equally appropriate in controversies involving air pollution, the
dissemination of pesticides, the location of rights of way for utilities, and strip mining on wetland
filling on private lands in a state where governmental permits are required.” Sax, The Public Trust
Doctrine in Natural Resource Law: Effective Judicial Intervention, 68 Mich. L. Rev. 471, 556-557

(1969-1970).

No one has suggested the need for such an expansive application of the Public Trust Doctrine
here. Confined to traditional concepts, the Doctrine confirms the State’s role as trustee of the
public waters. It permits alienation and allocation of such precious state resources only after an
analysis of present supply and future need.

The Legislature has indicated its desire to see such planning take place, although not in
mandatory language. Until the Legislature speaks more forcefully, we think the Public Trust
Doctrine requires, as a minimum, evidence of some planning by appropriate state agencies and
officers in the allocation of public water resources, and that the Environmental Law Enforcement
Act (Chapter 32—40, NDCC) requires more than a plenary dismissal of the action.

United Plainsmen has requested a temporary restraining order, enjoining the further issuance of
water permits pending trial on the merits in the lower court. A temporary injunction or restraining
order may be granted if it appears by the complaint that the plaintiffs are entitled to the relief
requested, and that such relief consists of restraining acts which would, if continued, produce
injury to the plaintiffs during the litigation. Section 32-06-02, NDCC. We are not convinced that
a temporary restraining order is necessary or advisable in this instance.

During oral argument counsel for appellees stated that, of the total number of water permits
considered each year, a very small percentage is in the industrial category relating to energy
conversion. Of that small percentage of industrial water use applications considered, only a few
are actually granted and some that are granted will never be used because of other causes which
prevent the intended development.

We express no opinion about the ultimate outcome of the trial on the merits, should that point
be reached in this case. We acknowledge, however, that there is merit in the argument that the
extent of planning is somewhat related to the sums appropriate therefor by the Legislature, and
that United Plainsmen action to defeat legislation, such as S.B. 2088 and S.B. 2253, Forty-fourth
Legislative Assembly, designed to accomplish more refined scientific planning, militates against
its argument. Quite obviously, too, the type of study and impact statement which would have been
necessary under the North Dakota Environmental Policy Act of 1975 (H.B. 1058, Forty-fourth
Legislative Assembly), had it become law, are not required. It may be that the planning being
done by the Commission, according to the oral argument made in this Court, is sufficient.

We hold that the dismissal was premature and improvident under the circumstances. The
amended complaint charges a failure to devise any water conservation plan, as well as a failure
to consider injury to the public. For the purpose of the motion to dismiss, the trial court and this
Court must consider all allegations of the complaint to be true. We hold, accordingly, that the
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complaint does state a claim upon which relief could be granted, if proved, and, therefore, must
be reinstated.
Reversed and remanded for further proceedings.

Questions and Discussion

1. The Supreme Court of India also has relied upon the public trust doctrine in several cases.
In M.C. Mehta v. Kamal Nath et al. (1997 (1) SCC 388), the court noted that the Indian
legal system, based on English common law, includes the public trust doctrine as part of
its jurisprudence. The doctrine makes the state “the trustee of all natural resources which
are by nature meant for public use and enjoyment. As such, the public at large is the
beneficiary of the seashore, running waters, air, forests, and ecologically fragile lands. The
state as a trustee is under a legal duty to protect the natural resources. These resources
meant for public use cannot be converted into private ownership. The aesthetic use and the
pristine glory cannot be permitted to be eroded for private, commercial, or any other use
unless the courts find it necessary, in good faith, for public good, and in public interest to
encroach upon the said resources.” Using this doctrine, the Court quashed a lease granted
for a private motel and ordered the government to take over the area and restore it to its
original condition. The Court called the lease of ecologically fragile land “a patent breach
of the public trust.”

2. Fishing rights, free access to the shore, and navigation are traditional public access rights
that are reaffirmed in several U.S. state constitutions as well as in jurisprudence. See, e.g.,
CaAL. ConsT. art. I, s. 25; R 1. CONST. art. L. 5. 17; ALA. CONST. art. 1 5. 24. Other constitutional
provisions that refer to trusteeship over environmental resources include Haw. Consr. art.
XI; Pa. Consr. art. I, § 27; VA. ConsT. art. XI, § 3; ALa. ConsT. art. VIII; CAL. CONST. art.
X, § 2; FLA. Consr. art. II, § 7; LA. ConsT. art. IX; Mass. CONsT. § 179; MicH. CONST. art.
IV, § 52; MoONT. ConsT. art. IX, § 1; N.M. ConsT. art. XX, § 21; N.Y. ConsT. art. XIV; N.C.
Consr. art. XIV, § 5; R.I. ConsT. art. 1, § 17; TEX. CoNsT. art. XVI, § 59.

3. Some courts have expanded the public trust doctrine to create the notion of public guardian-
ship. See, e.g., Bulankulamev. Secretary, Ministry of Industrial Development et al. (Eppawela
Case) (Sup. Ct. Sri Lanka, 2000). In Australia, the doctrine of public trust has been applied
to challenge harmful activities in public areas. In Willoughby City Council v. Minister, 78
LGERA 19, 27 (1992), which concerned commercial activities in part of a national park,
Justice Stein of the New South Wales Land and Environment Court said, “[N]ational parks
are held by the State in trust for the enjoyment and benefit of its citizens, including future
generations. In this instance the public trust is reposed in the Minister, the director and the
service. These public officers have a duty to protect and preserve national parks and exercise
their functions and powers within the law in order to achieve the objects of the National
Parks and Wildlife Act.” In contrast, the Australian Capital Territory Supreme Court has
summarily dismissed the contention that a public trust in the Black Mountain Reserve arose
out of the declaration of the Reserve as a public park and the trust obligated the government
to maintain the environmental quality of the area. Without analysis, Justice Smithers curtly
said, “I do not think there is any such trust or obligation upon the [government] arising out
of the declaration of the reserve as a public park.” Kent v. Johnson, 2 ACTR 1, 42 (1973).

4. Note that the public trust doctrine extends only to those natural resources that are viewed
as part of the corpus of the trust and not to the environment as a whole. Is it appropriate and
would it be useful to extend this doctrine to the air, ecological processes, biodiversity, and
other components of the environment? Should the oceans as a whole be declared part of a
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global public trust? The atmosphere and the climate? An expansive public trust is found in
article XI, section 1, of Hawaii’s Constitution:

For the benefit of present and future generations, the State and its political subdivisions
shall conserve and protect Hawaii’s natural beauty and all natural resources, including land,
water, air, minerals and energy sources, and shall promote the development and utilization
of these resources in a manner consistent with their conservation and in furtherance of the
self-sufficiency of the State. All public natural resources are held in trust by the State for
the benefit of the people.

5. Several subsidiary rules of trust law could be important in fleshing out the application of
justice principles, such as those that require the trustee to monitor and report on the status of
the trust corpus. These rules should impose legal obligations on public officials to monitor
the state of the environment and provide information periodically to the public in an
accessible form and through an accessible medium. Monitoring and reporting requirements
are already required of states parties to most major environmental agreements, including
the Convention on International Trade in Endangered Species of Wild Fauna and Flora
(article VII), the Convention on Biological Diversity (article 26), the U.N. Framework
Convention on Climate Change (article 12), and the Montreal Protocol on Substances
That Deplete the Ozone Layer (article 7).

6. For various approaches to the reach of the public trust doctrine, see Scott W. Reed, The
Public Trust Doctrine: Is It Amphibious? 1 J. ENvrL L. & LiTiG. 107, 107-08, 118 (1986);
Charles F. Wilkinson, The Public Trust Doctrine in Public Land Law, 14 U.C. Davis L.
REV. 269, 316 (1980); Alison Rieser, Ecological Preservation as a Public Property Right: An
Emerging Doctrine in Search of a Theory, 15 Harv. ENvTL. L. REV. 393, 398-99 (1991);
Matthew Thor Kirsch, Upholding the Public Trust in State Constitutions, 46 DUkt L.J.
1169-1210 (1997); Tim Bonyhady, A Usable Past: The Public Trust in Australia, 12 ENVTL
PrannNiNG L.J. 329 (1995).

B. Public Regulation

Public law is a second approach, and still the most prominent one, to environmental protec-
tion. Legislative texts often establish general environmental policy, supplemented by specific
laws and administrative regulations. Broad or framework environmental statutes have been
adopted in many countries, such as the National Environmental Policy Act (United States,
1969); Environmental Law (Bulgaria, (1991); Law on the Protection of the Environment (Russia,
2001); and Environmental Management Act (Trinidad and Tobago, 1995/2000).

These statutes use common regulatory techniques and procedures, including environmen-
tal impact and risk assessment, prior licensing, and emission standards. At the same time,
they may respond to particular environmental concerns in a particular country, such as the
safety and environmental consequences of nuclear power plants, large dams, or extractive
industries like oil or coal. In most cases, environmental legislation is supplemented and given
greater specificity in administrative regulations.

In addition to general framework laws, national laws often regulate a single environmental
milieu, such as water, air, soil, or biological diversity, as a result of the particular environmental
problems facing a given area, political or economic priorities, or the ease of achieving
consensus on a specific environmental issue. One difficulty with sectoral regulation is that it
can sometimes overlook the interrelated and interdependent nature of the environment.
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A more comprehensive approach seeks integrated pollution prevention and control (i.e.,
protection against pollution of all natural systems necessary to support the biosphere). The
focus of integrated pollution prevention and control is on eliminating or at least reducing
the input of each polluting substance, noting its origin and geographic target. Integrated
pollution prevention and control aspires to a cradle-to-grave approach that considers the
whole life cycle of substances and products, anticipates the effects of substances and activities
on all environmental media, minimizes the quantity and harmfulness of waste, uses a single
method such as risk assessment for estimating and comparing environmental problems, and
involves complementary use of objectives and limits.

Lost in Translation: What Environmental Regulation Does That Tort Cannot
Duplicate, 41 WASHBURN L.J. 583, 585-86, 589—96, 598—602 (2002)

(footnotes omitted or renumbered)
Christopher H. Schroeder

... The first. . . basic difference [between regulation and tort law] relates to the processes through
which desired levels of environmental quality are established. A regulatory regime establishes the
amount of environmental degradation legally permitted through a collective or public decision-
making process, whereas tort law establishes that amount through a private law process of judicial
application of general principles to particular cases. Tort law still applies community or collective
norms, often under a rubric of “unreasonableness.” Those norms, though, are spelled out through
an iterative process of individualized litigation, not through an intentional decision of some public
entity.

The key to this distinction is the public versus private identification of environmental quality
levels, not the fact that private actors sue each other in the private case instead of using administra-
tive or legislative procedures in the public case. Private litigation might well be used to supplement
or supplant a public enforcement scheme that operates through bureaucracies, inspectors, admin-
istrative compliance orders, administrative law judges and the like. The citizen suit provisions that
can be found in almost all pollution related statutes are intended to do just this. Citizen suits,
however, are limited to enforcing standards established by the regulatory process. Private litigation
that uses statutory or regulatory violations as negligence per se can also supplement public enforce-
ment. There are many things to be said in connection with the possibilities of private versus public
enforcement of the public standards, but such forms of litigation do not set those standards.

... One might claim that the consequences of tort law will approximate the environmental
quality levels that the collective desires or should appropriately be seeking. Decentralizing dispute
resolution would in that case be justified as a means to a collectively congenial end. Tort law
might have this pleasing consequence, furthermore, even if the underlying motivations and ends
of tort law itself were in significant respects autonomous from influence by the collective selection
of desired results.

... There are significant externalities involved in disputes over environmental quality, exter-
nalities that can be spatial, temporal or value-based. Spatial externalities arise when the actions
of the parties involved in a private transaction have physical effects on the interests of persons
remote from the site of the transaction. Temporal externalities involve the implications of actions
affecting the environment on future generations. Value-based externalities involve the wide variety
of interests implicated by non-anthropocentric ethical systems, such as those positing that animals
and even ecosystems are entitled to respect in their own right. These values deserve a “place at
the table” when actions that significantly affect them are taken. The internal structure of the tort
system, however, requires only that the interests of the parties before the court be respected, thus
leaving it up to the beneficence of the parties to raise the concerns of the unrepresented, assuming
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the court would permit them to do so. That beneficence will often substitute inadequately for
more inclusive structures, such as public ones. Therefore, the structure of the tort system supplies
an argument in favor of public mechanisms, not private ones, to deal with environmental issues
that implicate many interests.

The goal of much modern environmental regulation is to prevent harm to the environment
before it occurs, with an implementation structure that includes prior approvals, permits that
embody standards to be met, and the monitoring of compliance, all with that goal in mind.
Modern environmental regulation announces to risk takers the legally enforceable levels of risk or
harm. Unlike tort, environmental regulation does not even contemplate compensation of victims,
the remedy that is essential to tort’s ex post operation, but its increasing reliance on criminal
and civil liability for fines and jail time for responsible corporate officers and others can get the
attention of risk takers better than tort can. Permit requirements translate rules and regulations
into risk taker specific terms as they frequently do and administrative agencies exist to provide
further guidance. Environmental regulation does not ask risk takers to appraise their own risks,
thus reducing the problem of over-optimism. Because the regulation is ex ante, it does not depend
on detection of harm caused (which might be years down the road), but instead depends on
detection of present violations. While such detection also can be difficult, it will be less so than the
detection tort requires. In sum, the compliance signal regulation sends to risk takers faces much
less interference or static than does tort’s deterrence signal, as the following discussion elucidates.

The deterrence theory of tort states its objective as the prevention of harm, just like environmen-
tal regulation. Unlike regulation, though, tort has an operational structure designed to function ex
post, after harm has occurred. Its objective of preventing acts from occurring that can be judged
to be inefficient or unreasonable is one that it must accomplish through implementation and
enforcement structures that operate after the fact. For such a system to deter, it must be able to
send a signal to parties regarding their future behavior, but to send that signal it must have a case
of prior harm to decide.

There are some limited exceptions to tort’s ex post operation, but they do not significantly
change the ex post nature of that regime. Equity courts did and courts still do recognize a cause of
action for anticipatory nuisance, brought prior to harm occurring. Plaintiffs have most frequently
sought to bring this type of action, though, in efforts to enjoin conflicting land uses prior to the
landowner commencing with the land use, where the extent of the harm that the land use would
eventually cause is highly predictable. Where harm is more speculative, even though it might be
more likely than not, courts are reluctant to intervene before the fact. The requirement that harm
must be imminent and practically certain before an injunction will lie substantially impairs the
usefulness of the anticipatory injunction.

The limited circumstances in which injunctions will lie fail to cover many types of cases in
which people today worry about environmental risks. Consequently, for many environmental
risks the ability of tort to prevent harm will depend entirely on the success of its deterrent effect,
which must inevitably be an indirect effect of the signal or message that the tort system sends.
It is not enough that tort cases send a message, either. That message must be heard, understood
and acted upon before deterrence succeeds. These downstream components to the mechanism of
deterrence depend upon individuals, incentive structures and institutions that tort cannot affect
directly.

3 See, e.g., Rackleff v. Texaco Trading & Transp., Inc., 611 So. 2d g5 (Fla. Dist. Ct. App. 1992) (anticipatory nuisance is available
only in limited circumstances to enjoin prospective harm that will necessar ly result in the creation of a nuisance). Injunctive
relief will also lie in cases of continuing tort, but these are cases in which harm has occurred and is ongoing or recurrent, so they
fit the ex post model.
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There is however, more to be said. Predicting the consequences of tort’s deterrence signal-and
hence its impact on environmental quality at the point in time that the public desires, before
harm occurs-requires more precision than is provided by the blunt conclusion that people react
ex ante to the prospect of liability. The question is do they react in a predictable and satisfactory
way. The deterrence theory of tort aspires to eliminate only undesirable behavior, defined against
a standard of efficiency or unreasonableness, and it predicts that this level of deterrence will be
what is observed.

On whether or not this prediction is borne out in practice, the empirical evidence is also fairly
compelling, and it is negative evidence. When it comes to achieving the level of risk reduction
predicted by the deterrence models, tort law is “not as effective as economic models suggest.”™

... Compound these real imperfections with the highly imperfect understanding of them by
judges and juries, and the idea that the size of the signal could be modulated to compensate, so
as to achieve the correct level of deterrence, becomes rather implausible.

In contrast to tort’s ex post structure, the preventive, ex ante orientation toward environmental
quality levels is a fundamental attribute of the modern environmental regulatory regime. The basic
architecture of that regime came into being in a remarkably short period of time, between 1969
to 1970, when a broad environmental movement helped sweep our core environmental statutes
onto the pages of the United States Code. Looking back on the history of that movement, we can
locate reasons for why these laws have the ex ante orientation that they do.

Prior to the explosion of legislation around the time of the first Earth Day, American social and
political expectations had begun to change, and it was change in the direction of insisting on the
prevention of exposure to harm or the potential to harm through our common environment.

The preventive, or precautionary, nature of the early environmental legislation is one of that
legislation’s central organizing principles, and one that squarely clashes with common law tort.
These clashing perspectives were fully ventilated, and their contrasting implications examined, in
the landmark case of Ethyl Corp. v. EPA, sq1 F.2d 1 (D.C. Cir. 1976). In Ethyl, Judge Skelly Wright
championed an ex ante precautionary interpretation of a Clean Air Act provision authorizing the
EPA to regulate additives to gasoline and diesel fuel, and Judge Malcolm Wilkey ably represented
the ex post tort law opposition.

... To replace the enforcement of environmental regulation with tort law would require con-
vincing people that the preventive, precautionary results that we want can actually be better
achieved through a system that concerns itself with prevention only by using litigation to signal
future risk takers. As we have already discussed, though, tort’s deterrence message will in many
cases only be faintly heard and imperfectly obeyed.

In sum, shifting from regulation to tort necessitates convincing the public to make a choice
to relinquish the authority to choose levels of environmental quality through collective decision
making mechanisms, exactly reversing one of the main ambitions of the environmental movement
since its inception. Doing so would at the very least require a conviction that tort’s mechanisms of
deterrence could approximate the levels of environmental quality desired by the public. Instead,
there are substantial reasons to believe that such satisfactory outcomes will not result from tort’s
weak deterrence signal as applied to environmental risks, even if the public could be convinced
to abandon its preference for ex ante structures of environmental quality protection.

Besides the weaknesses in the claim that tort can provide the environmental results that the
public desires, there is a significant point to be made about the structure of governance involved
in the choice between private and public determination of levels of environmental quality. Public

4 Gary T. Schwartz, Reality in the Economic Analysis of Law: Does Tort Law Really Deter?, 42 UCLA L. REv. 377, 443-44 (1994).
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choices are in an important sense prior to private ones. By establishing the conditions and con-
straints within which private autonomy can be exercised, collective choices significantly shape
the decision making environment within which private choices are made. Public choices, for
example, can be made with a view to securing the sound functioning of markets through laws that
protect private property, enforce contracts, impose liability for fraud and provide for recovery for
losses. Such laws enable private choices to be made and markets to operate more efficiently.
Other public choices can restrict certain kinds of transactions, effectively imposing constraints
on what can be traded in markets. Examples of such rules are those preventing discrimination on
the basis of race, gender, religion or national origin, rules requiring employers to make reasonable
accommodations for persons with disabilities and rules prohibiting child labor. These sorts of
constraints have a long established pedigree. To a considerable degree, modern environmental
legislation reflects the conviction that significant choices about environmental quality ought to
operate as constraints on what can be traded in private markets, or resolved through private tort
litigation, rather than choices that should be left entirely to those private transactions themselves. As
Pete Andrews has expressed the point with respect to environmental and health related legislation:

President Lincoln did not sign the Emancipation Proclamation on the basis of its economic effi-
ciency . .. nor does society condone murder, theft, perjury, or many other forms of behavior even if
their overall economic benefits exceed their costs. These forms of behavior are simply prohibited
as unacceptable. Similarly, U.S. health legislation often has been based on the philosophy of
protecting citizens as fully as possible from involuntary health hazards, within the constraints of
what is technically feasible.

In this conceptual framework, government is not simply a corrective instrument on the margins
of economic markets but an equally central arena in which the members of society choose and
legitimize — however imperfectly in practice — their collective value. . . . Such actions may or may
not be directed toward economic efficiency.’

Now, even assuming that tort operated in exactly the way that an idealized law-and-economics
analysis portrays, a tort regime would still produce enormously different results from the levels of
environmental quality the current regulatory regime secks to achieve. Environmental legislation
regularly establishes standards different from those chosen by cost-benefit considerations, standards
aimed at protecting public health as much as possible within the limits of technical and economic

feasibility.

The regulation of criteria air pollutants under the Clean Air Act provides an . . . illustration of the
difference between a standard enacted by public choice and a cost-benefit standard. In selecting
a health-based standard for the control of the criteria air pollutants, Congress intentionally chose
to preclude the consideration of compliance costs, and thus to make it a near certainty that
standard-setting for these ubiquitous pollutants would not adhere to cost-benefit principles. If the
calculations of industry petitioners are credible, it is very difficult to make a national cost-benefit
case for the latest reduction in permissible levels of ozone. It would be quite impossible to make
such a case on the more localized level at which tort litigation occurs, where every separate
compliance measure could be the subject of litigation, even using the EPA’s more favorable
economic estimates. Under a tort regime, air quality standards would be different.

There are, then, three important and deep points of contrast between tort and regulation.
Environmental regulation operates ex ante in an explicit and direct way. Tort operates ex post,

5 Richard N.L. Andrews, Cost-Benefit Analysis as Regulatory Reform, in CosT-BENEFIT ANALYSIS AND ENVIRONMENTAL REGULA-
TIONS: PoLTics, ETHICS, AND METHODS 107, 112 (Daniel Swartzman et al. eds., 1982).
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and has ex ante effects indirectly and then only in an attenuated form. Environmental regulation
makes choices about appropriate levels of environmental quality through public processes, and
views those choices as constraints on private action. Tort makes choices about appropriate levels
of environmental quality through private, individual decisions, and those decisions tend to treat
environmental quality as an ordinary commodity whose level should coincide with a cost-benefit
determination.

... There are certain types of environmental harms that are objects of public concern and yet
largely evade the tort system because of the doctrinal restrictions of the tort regime. Tort will not
be able to address these situations well. On the other hand, there is a paradigm case of harm
that tort is relatively well equipped to address. The more the features of an environmental risk
resemble the features of the paradigm case of harm or injury tort was originally developed to
handle, the better tort is in addressing the environmental risk. Contrariwise, as the features of an
environmental risk deviate from the paradigm, the harder it is for tort to address those risks absent
wholesale restructuring of tort doctrine.

... The fundamental [problem] arises in situations where harm falls broadly on a large group
and any individual harm does not rise above a threshold necessary to constitute an actionable
injury. In that case, the sources of the harm may be causing harm that in the aggregate justifies
intervention, but no one will be able to litigate. Even if this doctrinal threshold is passed, plaintiffs
with small injuries face daunting and unattractive transaction costs of litigation. While class action
devices can ameliorate some of the transaction costs problem, cases of only moderate individual
injury remain difficult to bring.

... [Cloncentrated effects from diffuse origins, present different doctrinal problems, especially
ones having to do with the cause-in-fact requirement. Joint and several liability can provide
plaintiffs with one way around an individualized cause-in-fact showing; this has the practical
effect of shifting the burden onto the defendants to figure out a way to apportion the plaintiff’s loss
among themselves, or for individual defendants to disprove a causal connection between their acts
and the plaintiff’s harm. The range of cases to which joint and several liability applies is under
continual pressure from defendants claiming it to be unfair.

... [D]iffuse effects from diffuse origins, pose the greatest challenges for tort. Ozone, for example,
is produced from precursors that themselves originate from numerous sources, including stationary
and mobile sources, both local and remote. Plaintiffs having asthma attacks face insurmountable
difficulties in identifying and bringing into court enough defendants sufficient even to capture
a bare majority of the human origins of causes of asthma attacks, let alone the entire group of
responsible sources. Sustaining the burden of showing that plaintiff’s harm resulted from the
actions of the defendants will thus prove quite difficult. Compounding the problem of absent
defendants is the fact that asthma attacks can be caused by factors other than manmade elevated
ozone. The manmade causes of asthma attacks may actually be a small enough fraction of total
expected asthma attacks that the plaintiff could not prevail on cause-in-fact even if she had 100
percent of the human origins of ozone present as defendants.

Background rates of injury can make toxic cases instances of diffuse effects as well. Seeing how
requires a little elaboration, because from the ex post perspective of tort, a suit for injury of the
type expected from toxic exposure would wait until harm had occurred. At that point, the case
would look like a case of concentrated effects, and hence one that tort might at least in some
halting way handle. The difficulty is that in a case in which the effects caused by the manmade
risks remain hidden within a slightly elevated background rate, we cannot tell whether a given
case of harm originates in something done by the defendant(s) or in some other causes, including
natural ones. Because the tort is non-signature, we cannot trace any harm back to any specific
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human origin, so the effects of defendants’ risky behavior will remain spread out among the entire
exposed population as risk exposure, rather than as identifiable concentrated harm. When the
contribution of the defendant to the total expected incidence of harm is significant but small, it
will be possible to say that the defendant more likely than not caused some harm, but impossible
to say which harm. This concatenation of elements has led some commentators to urge a cause
of action for having exposed people to risk. So far, however, the common law tort system has
remained quite resistant to such an innovation[].

[These clases. . ., then, are likely to remain impervious to the doctrines of tort. Yet such risks—
diffuse effects from diffuse origins—are among some of the most important objects of regulatory
attention today. In cases such as these, shifting from regulation to tort would be tantamount to
abandoning efforts to reduce the prevalence or magnitude of such risks.

Questions and Discussion

1. Does Professor Schroeder make a convincing argument about the need for regulation? Is
there still a place for private litigation? Where do human rights lie, in the public or private
realm?

2. Does human rights law, which often relies on litigation to enforce rights, have the same ex
post problems as tort or property law?

3. For other comparisons of private and public law, see Peter Cane, Rethinking the Relation-
ship Between Tort Law and Environmental Regulation, 41 WASHBURN L.J. 427, 447 (2002); D.
DEWEES ET AL., EXPLORING THE DOMAIN OF ACCIDENT LAW: TAKING THE FACTS SERIOUSLY
(1996); Troyen A. Brennan, Environmental Torts, 46 VAND. L. REv. 1, 6 (1993); Keith Hylton,
When Should We Prefer Tort Law to Environmental Regulation?, 41 WASHBURN L.J. 515,
520, (2002); Kenneth S. Abraham, The Relation Between Civil Liability and Environmental
Regulation: An Analytical Overview, 41 WASHBURN L.J. 379, 382 (2002).

4. 'The regulatory model has its own challenges: (1) determining at what level of governance —
local, state, regional or international — regulations should be enacted; (2) taking into account
scientific knowledge and uncertainty over the short and long term; (3) coordinating the var-
ious regulations across governance units to ensure compatibility and synergies; (4) ensuring
that the legal measures adopted are scientifically sound and aim at a high level of protection;
and (5) making sure that the measures are equitable and that the poor and vulnerable are
not made worse of. The following section examines some of the most common regulatory
techniques.

1. Standard Setting

Process standards often are used to regulate the operations of hazardous activities, such
as waste treatment plants or chemical factories. They also may regulate or prohibit the use
of certain substances, such as ozone-depleting chemicals, in the manufacturing process.
Indonesia, for example, banned the use of chlorofluorocarbons (CFCs) in manufacturing
processes as of July 2008, on the basis of Industry Ministry Regulation No. 33/2007.

Product standards, in contrast, are used for items that are created or manufactured for sale
or distribution. Such standards often attempt to harmonize and may regulate the following:

* The physical or chemical composition of items, such as pharmaceuticals or detergents. Exam-
ples include regulations that control the sulfur content of fuels or list substances whose presence
is forbidden in certain products, for instance, mercury in pesticides or lead in paint. An example
from U.S. regulations is given herein.
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* The technical performance of products, such as maximum levels of pollutant or noise emis-
sions from motor vehicles, or specifications of required product components, such as catalytic
converters.

* The handling, presentation, and packaging of products, particularly those that are toxic. Pack-
aging regulations may focus on waste minimization and safety.

TITLE 16, PART 1303 — BAN OF LEAD-CONTAINING PAINT AND CERTAIN CONSUMER PRODUCTS
BEARING LEAD-CONTAINING PAINT, 42 Fed. Reg. 44199, Sept. 1, 1977,
as amended Dec. 19, 2008

§ 1303.1 Scope and application.

(a) Inthis part1303, the Consumer Product Safety Commission declares that paint and similar
surface-coating materials for consumer use that contain lead or lead compounds and in
which the lead content (calculated as lead metal) is in excess of 0.06 percent of the weight
of the total nonvolatile content of the paint or the weight of the dried paint film (which
paint and similar surface-coating materials are referred to hereafter as “lead-containing
paint”) are banned hazardous products under sections 8 and g of the Consumer Product
Safety Act (CPSA), 15 U.S.C. 2057, 2058. (See parts 1145.1 and 1145.2 for the Commission’s
finding under section 30(d) of the Consumer Product Safety Act (CPSA) that it is in the
public interest to regulate lead-containing paint and certain consumer products bearing
such paint under the CPSA.) The following consumer products are also declared to be
banned hazardous products:

(1) Toys and other articles intended for use by children that bear “lead-containing paint.”
(2) Furniture articles for consumer use that bear “lead-containing paint.”

(b) This ban applies to the products in the categories described in paragraph (a) of this section
that are manufactured after February 27, 1978, and which are “consumer products” as that
term is defined in section 3(a) (1) of the Consumer Product Safety Act. Accordingly, those
of the products described above that are customarily produced or distributed for sale to or
for use, consumption, or enjoyment of consumers in or around a household, in schools, in
recreation, or otherwise are covered by the regulation. Paints and coatings for motor vehicles
and boats are not included within the scope of the ban because they are outside the statutory
definition of “consumer product.” In addition to those products which are sold directly to
consumers, the ban applies to products which are used or enjoyed by consumers after
sale, such as paints used in residences, schools, hospitals, parks, playgrounds, and public
buildings or other areas where consumers will have direct access to the painted surface.

(c) The Commission has issued the ban because it has found (1) that there is an unreasonable
risk of lead poisoning in children associated with lead content of over 0.06 percent in paints
and coatings to which children have access and (2) that no feasible consumer product safety
standard under the CPSA would adequately protect the public from this risk.

For economic reasons, product standards usually are adopted for an entire industry. In general,
standards for new products are drafted to reflect the best-available pollution-control technol-
ogy, in some cases requiring a percentage reduction of pollutants emitted in comparison with
older sources.

Emission standards apply to fixed installations, such as factories or homes; mobile sources
of pollution are more often regulated by product standards. Emission standards establish
obligations of result, leaving to the polluter the choice of means to conform to the norm.
Often the environmental milieu of the discharge, such as groundwater, air, soil, is a variant
factor. Emission standards may also change according to the number of polluters and the
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capacity of the sector to absorb pollutants. Different standards may be imposed in response
to particular climatic conditions, such as persistent fog or inversion layers.

Emission standards are based on several assumptions: (1) that a certain level of some con-
taminants will not produce any undesirable effect; (2) that there is a finite capacity of each
environment to accommodate substances without unacceptable consequences (the assimila-
tive capacity); and (3) that the assimilative capacity can be quantified, apportioned to each
actor, and utilized. Each of these assumptions has been questioned, because all chemicals
discharged into the environment are likely to lead to statistically significant deterioration.
Pollution occurs when the effects of the contamination can be measured. Emission standards
most often reflecta political decision about the amount of pollution that is deemed acceptable.

Finally, quality standards fix the maximum allowable level of pollution in an environmental
milieu or target during normal periods. A quality standard may set the level of mercury
permissible in rivers, the level of sulfur dioxide in the air, or the noise level of airplanes in
the proximity of residential areas. Quality standards often vary according to the particular use
made of the environmental resource. For example, different water-quality standards may be
set for drinking water and for waters used for bathing or fishing. Quality standards also can
vary in geographic scope, covering national or regional zones, or a particular resource, such
as a river or lake, but each quality standard establishes base norms against which compliance
or deviance are measured.

2. Restrictions and Prohibitions

If an activity, product, or process threatens serious environmental harm, strict measures
can be imposed in an effort to reduce or eliminate the harm. When the likelihood of harm
is too great, the measure may call for a total ban. The numbers and types of restrictions
are almost unlimited, but certain ones are commonly used. Many involve listing banned
substances or protected species. The lists are not placed in the law itself, which would require
amendment each time a change is needed; rather, the lists are annexed or placed in easily
modified regulations. An example is the U.S. Endangered Species Act of 1973, which is
partially reprinted here.

ENDANGERED SPECIES ACT OF 1973,
Public Law 93—205, Approved Dec. 28, 1973, 87 Stat. 884, as Amended through
Public Law 107-136, Jan. 24, 2002

SEC. 2. [16 U.S.C. 1531] (A) FINDINGS. — The Congress finds and declares that —

(1) various species of fish, wildlife, and plants in the United States have been rendered extinct
as a consequence of economic growth and development untempered by adequate concern
and conservation;

(2) other species of fish, wildlife, and plants have been so depleted in numbers that they are in
danger of or threatened with extinction;

(3) these species of fish, wildlife, and plants are of esthetic, ecological, educational, historical,
recreational, and scientific value to the Nation and its people;

(4) the United States has pledged itself as a sovereign state in the international community to
conserve to the extent practicable the various species of fish or wildlife and plants facing
extinction, pursuant to —

(A) migratory bird treaties with Canada and Mexico;

(B) the Migratory and Endangered Bird Treaty with Japan;

(C) the Convention on Nature Protection and Wildlife Preservation in the Western Hemi-
sphere;
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(D) the International Convention for the Northwest Atlantic Fisheries;

(E) the International Convention for the High Seas Fisheries of the North Pacific Ocean;

(F) the Convention on International Trade in Endangered Species of Wild Fauna and
Flora; and

(G) other international agreements; and

encouraging the States and other interested parties, through Federal financial assistance and

a system of incentives, to develop and maintain conservation programs which meet national

and international standards is a key to meeting the Nation’s international commitments and

to better safeguarding, for the benefit of all citizens, the Nation’s heritage in fish, wildlife,

and plants.

(b) PURPOSES. — The purposes of this Act are to provide a means whereby the ecosystems upon
which endangered species and threatened species depend may be conserved, to provide a program
for the conservation of such endangered species and threatened species, and to take such steps as
may be appropriate to achieve the purposes of the treaties and conventions set forth in subsection
(a) of this section.

(c) POLICY. —

(1)

(2)

It is further declared to be the policy of Congress that all Federal departments and agencies
shall seek to conserve endangered species and threatened species and shall utilize their
authorities in furtherance of the purposes of this Act.

It is further declared to be the policy of Congress that Federal agencies shall cooperate with
State and local agencies to resolve water resource issues in concert with conservation of
endangered species.

DETERMINATION OF ENDANGERED SPECIES AND THREATENED SPECIES § 4. [16 U.S.C. 1533]

(a) GENERAL. —

(1)

The Secretary shall by regulation promulgated in accordance with subsection (b) determine

whether any species is an endangered species or a threatened species because of any of the

following factors:

(A) the present or threatened destruction, modification, or curtailment of its habitat or
range;

(B) overutilization for commercial, recreational, scientific, or educational purposes;

(C) disease or predation;

(D) the inadequacy of existing regulatory mechanisms; or

(E) other natural or manmade factors affecting its continued existence.

The Secretary, by regulation promulgated in accordance with subsection (b) and to the

maximum extent prudent and determinable —

(A) shall, concurrently with making a determination under paragraph (1) that a species is
an endangered species or a threatened species, designate any habitat of such species
which is then considered to be critical habitat; and

(B) may, from time-to-time thereafter as appropriate, revise such designation.

(b) BASIS FOR DETERMINATIONS, —

(1)

(A) The Secretary shall make determinations required by subsection (a) (1) solely on the
basis of the best scientific and commercial data available to him after conducting a review
of the status of the species and after taking into account those efforts, if any, being made
by any State or foreign nation, or any political subdivision of a State or foreign nation, to
protect such species, whether by predator control, protection of habitat and food supply, or
other conservation practices, within any area under its jurisdiction, or on the high seas.
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(d)

Environmental Protection and Human Rights

(B) In carrying out this section, the Secretary shall give consideration to species which have
been —
(i) designated as requiring protection from unrestricted commerce by any foreign nation,
or pursuant to any international agreement; or
(i) identified as in danger of extinction, or likely to become so within the foreseeable
future, by any State agency or by any agency of a foreign nation that is responsible for
the conservation of fish or wildlife or plants.
The Secretary shall designate critical habitat, and make revisions thereto, under subsection
(a) (3) on the basis of the best scientific data available and after taking into consideration
the economic impact, and any other relevant impact, of specifying any particular area as
critical habitat. The Secretary may exclude any area from critical habitat if he determines
that the benefits of such exclusion outweight the benefits of specifying such area as part
of the critical habitat, unless he determines, based on the best scientific and commercial
data available, that the failure to designate such area as critical habitat will result in the
extinction of the species concerned.
(A) To the maximum extent practicable, within go days after receiving the petition of an
interested person under section 553(e) of title 5, United States Code, to add a species to, or
to remove a species from, either of the lists published under subsection (c), the Secretary
shall make a finding as to whether the petition presents substantial scientific or commercial
information indicating that the petitioned action may be warranted. If such a petition is
found to present such information, the Secretary shall promptly commence a review of the
status of the species concerned. The Secretary shall promptly publish each finding made
under this subparagraph in the Federal Register.

PROTECTIVE REGULATIONS. — Whenever any species is listed as a threatened species pursuant
to subsection (c) of this section, the Secretary shall issue such regulations as he deems
necessary and advisable to provide for the conservation of such species. The Secretary may
by regulation prohibit with respect to any threatened species any act prohibited under
section g(a) (1), in the case of fish or wildlife, or section g(a) (2) in the case of plants, with
respect to endangered species; except that with respect to the taking of resident species of fish
or wildlife, such, regulations shall apply in any State which has entered into a cooperative
agreement pursuant to section 6(c) of this Act only to the extent that such regulations have
also been adopted by such State.

(1) RECOVERY PLANS. — The Secretary shall develop and implement plans (hereinafter in this
subsection referred to as “recovery plans”) for the conservation and survival of endangered
species and threatened species listed pursuant to this section, unless he finds that such a
plan will not promote the conservation of the species. The Secretary, in development and
implementing recovery plans, shall, to the maximum extent practicable —

A. give priority to those endangered species or threatened species, without regard to taxo-
nomic classification, that are most likely to benefit from such plans, particularly those
species that are, or may be, in conflict with construction or other development projects
or other forms of economic activity;

B. incorporate in each plan —

(i) a description of such site-specific management actions as may be necessary to
achieve the plan’s goal for the conservation and survival of the species;

(i1) objective, measurable criteria which, when met, would result in a determination,
in accordance with the provisions of this section, that the species be removed from
the list; and
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(iii) estimates of the time required and the cost to carry out those measures needed to
achieve the plan’s goal and to achieve intermediate steps toward that goal.
(2) The Secretary, in developing and implementing recovery plans, may procure the services
of appropriate public and private agencies and institutions and other qualified persons.
Recovery teams appointed pursuant to this subsection shall not be subject to the Federal
Advisory Committee Act.

Critics of listing restricted or banned products claim that the utility of doing so is limited,
because it is inherently responsive to previously identified problems, is often based on uncer-
tain dose-response relationships, and is not specific or flexible enough to be truly protective.
Several hundred new substances are introduced each year and may cause considerable harm
before their environmental impacts are known, especially given the possibilities that pollu-
tants are transformed after coming into contact with others on release. Setting legal limits
for the concentration of substances requires a judgment on the amount of damage that is
acceptable as a consequence of human activities and how much the population is willing to
pay for reducing or lowering the risks of such damage.

The listing approach also raises practical problems in enforcement. A substance, such as
mercury or cadmium, usually is discharged in the environment as a component of many
different products rather than in its pure form.

Laws for the protection of biological diversity frequently require the imposition of limits
on taking specimens of protected resources. General protective measures may restrict injury
to and destruction or taking of some or all wild plants and animals. Hunting and collecting
restrictions prohibit nonselective means of killing or capturing specimens of wildlife. Taking
restrictions and prohibitions may apply to nonliving and living resources, although such
measures are imposed more frequently for flora and fauna.

3. Licensing

Licenses represent a middle ground between unregulated practices and absolute prohi-
bition. Most licensing systems operate on the basis of a list or an inventory of activities
necessitating a license, because they pose foreseeable risks to the environment. The lists may
constitute part of the basic laws or be contained in a supplementary legal instrument. Laws
generally seek to ensure that concerned members of the public are given the opportunity to
express an opinion before the project is approved, establishing the means to provide informa-
tion and consultation. The particular characteristics of the projects or sites concerned may
determine what sector of the public is affected, control the location where the information
can be consulted, and establish the particular methods of information (e.g., posters, newspa-
pers, displays). States also may determine the manner according to which the public should
be consulted; whether by written submission, public inquiry, or other; and fix the appropriate
time limits for the various stages of the procedure. Once the inquiry is closed, the authority
may grant a license with appropriate conditions or give partial or temporary authorization or
refuse a license entirely. If the license is refused, there may be grounds for appeal to a judicial
body for review of the decision. In most cases, there are both time limits and restrictions on
who may take the appeal.

Internationally, states parties to various treaties are required to license the movement of
hazardous substances in international trade. The delivery of export licenses and permits is
often subject to the prior authorization of the importing state. Such consent is required by
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the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes.
The 1998 Convention on Prior Informed Consent extends the system of double authorization
to hazardous substances and products others than wastes. It also represents a step toward
interstate recognition of national permits.

4. Environmental Impact Assessment Procedures

Prior assessment of the environmental impacts of proposed activities originated in the
United States in the late 1960s. Throughout the 1970s and early 198os, other states and inter-
national agreements began imposing environmental impact assessment (EIA) requirements
that were increasingly broad in their scope and detailed in their requirements and provisions.
At present, environmental impact assessment is singularly important in both domestic and
international environmental law. The laws and regulations commonly provide that states
should not undertake or authorize activities without prior consideration, at an early stage, of
their environmental effects, and they sometimes also require risk assessment. Many domes-
tic laws and multilateral environmental agreements (MEAs) include provisions requiring
consultation and dissemination of information to the public. The World Bank, the Inter-
national Finance Corporation (IFC), and the regional development banks all require envi-
ronmental impact assessments of any bank-financed, assisted, and/or implemented project.
The World Bank’s Operational Policy 4.01 describes its procedure of environmental assess-
ment during project preparation and before appraisal. The environmental assessment covers
project-specific and other environmental impacts in the area influenced by the project.

OP 4.01 — Environmental Assessment,
World Bank Operational Manual, January, 1999
(as amended in 2004 and 2007) (footnotes omitted)

1. The Bank requires environmental assessment (EA) of projects proposed for Bank financing to
help ensure that they are environmentally sound and sustainable, and thus to improve decision
making.

2. EA is a process whose breadth, depth, and type of analysis depend on the nature, scale, and
potential environmental impact of the proposed project. EA evaluates a project’s potential envi-
ronmental risks and impacts in its area of influence; examines project alternatives; identifies ways
of improving project selection, siting, planning, design, and implementation by preventing, min-
imizing, mitigating, or compensating for adverse environmental impacts and enhancing positive
impacts; and includes the process of mitigating and managing adverse environmental impacts
throughout project implementation. The Bank favors preventive measures over mitigatory or
compensatory measures, whenever feasible.

3. EA takes into account the natural environment (air, water, and land); human health and safety;
social aspects (involuntary resettlement, indigenous peoples, and physical cultural resources); and
transboundary and global environmental aspects. EA considers natural and social aspects in an
integrated way. It also takes into account the variations in project and country conditions; the find-
ings of country environmental studies; national environmental action plans; the country’s overall
policy framework, national legislation, and institutional capabilities related to the environment
and social aspects; and obligations of the country, pertaining to project activities, under relevant
international environmental treaties and agreements. The Bank does not finance project activities
that would contravene such country obligations, as identified during the EA. EA is initiated as
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early as possible in project processing and is integrated closely with the economic, financial,
institutional, social, and technical analyses of a proposed project.

4. The borrower is responsible for carrying out the EA. For Category A projects, the borrower
retains independent EA experts not affiliated with the project to carry out the EA. For Category A
projects that are highly risky or contentious or that involve serious and multidimensional environ-
mental concerns, the borrower should normally also engage an advisory panel of independent,
internationally recognized environmental specialists to advise on all aspects of the project relevant
to the EA. The role of the advisory panel depends on the degree to which project preparation has
progressed, and on the extent and quality of any EA work completed, at the time the Bank begins
to consider the project.

5. The Bank advises the borrower on the Bank’s EA requirements. The Bank reviews the findings
and recommendations of the EA to determine whether they provide an adequate basis for pro-
cessing the project for Bank financing. When the borrower has completed or partially completed
EA work prior to the Bank’s involvement in a project, the Bank reviews the EA to ensure its
consistency with this policy. The Bank may, if appropriate, require additional EA work, including
public consultation and disclosure.

6. The Pollution Prevention and Abatement Handbook describes pollution prevention and abate-
ment measures and emission levels that are normally acceptable to the Bank. However, taking into
account borrower country legislation and local conditions, the EA may recommend alternative
emission levels and approaches to pollution prevention and abatement for the project. The EA
report must provide full and detailed justification for the levels and approaches chosen for the
particular project or site.

EA Instruments

7. Depending on the project, a range of instruments can be used to satisfy the Bank’s EA require-
ment: environmental impact assessment (EIA), regional or sectoral EA, environmental audit,
hazard or risk assessment, and environmental management plan (EMP). EA applies one or more
of these instruments, or elements of them, as appropriate. When the project is likely to have
sectoral or regional impacts, sectoral or regional EA is required.

Environmental Screening

8. The Bank undertakes environmental screening of each proposed project to determine the
appropriate extent and type of EA. The Bank classifies the proposed project into one of four
categories, depending on the type, location, sensitivity, and scale of the project and the nature and
magnitude of its potential environmental impacts.
(a) Category A: A proposed project is classified as Category A if it is likely to have significant
adverse environmental impacts that are sensitive, diverse, or unprecedented. These impacts
may affect an area broader than the sites or facilities subject to physical works. EA for a
Category A project examines the project’s potential negative and positive environmental
impacts, compares them with those of feasible alternatives (including the “without project”
situation), and recommends any measures needed to prevent, minimize, mitigate, or com-
pensate for adverse impacts and improve environmental performance. For a Category A
project, the borrower is responsible for preparing a report, normally an EIA (or a suitably
comprehensive regional or sectoral EA) that includes, as necessary, elements of the other
instruments referred to in para. 7.
(b) Category B: A proposed project is classified as Category B if its potential adverse envi-
ronmental impacts on human populations or environmentally important areas—including
wetlands, forests, grasslands, and other natural habitats—are less adverse than those of
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Category A projects. These impacts are site-specific; few if any of them are irreversible;
and in most cases mitigatory measures can be designed more readily than for Category A
projects. The scope of EA for a Category B project may vary from project to project, but it is
narrower than that of Category A EA. Like Category A EA, it examines the project’s poten-
tial negative and positive environmental impacts and recommends any measures needed to
prevent, minimize, mitigate, or compensate for adverse impacts and improve environmen-
tal performance. The findings and results of Category B EA are described in the project
documentation (Project Appraisal Document and Project Information Document).

(c) Category C: A proposed project is classified as Category C if it is likely to have minimal or
no adverse environmental impacts. Beyond screening, no further EA action is required for
a Category C project.

(d) Category FI: A proposed project is classified as Category FI if it involves investment of
Bank funds through a financial intermediary, in subprojects that may result in adverse
environmental impacts.

EA for Special Project Types
Sector Investment Lending

9. For sector investment loans (SILs), during the preparation of each proposed subproject, the
project coordinating entity or implementing institution carries out appropriate EA according to
country requirements and the requirements of this policy. The Bank appraises and, if necessary,
includes in the SIL components to strengthen, the capabilities of the coordinating entity or the
implementing institution to (a) screen subprojects, (b) obtain the necessary expertise to carry out
EA, (c) review all findings and results of EA for individual subprojects, (d) ensure implementation
of mitigation measures (including, where applicable, an EMP), and (e) monitor environmental
conditions during project implementation. If the Bank is not satisfied that adequate capacity
exists for carrying out EA, all Category A subprojects and, as appropriate, Category B subprojects—
including any EA reports—are subject to prior review and approval by the Bank.

Financial Intermediary Lending

10. For a financial intermediary (FI) operation, the Bank requires that each FI screen proposed
subprojects and ensure that subborrowers carry out appropriate EA for each subproject. Before
approving a subproject, the FI verifies (through its own staff, outside experts, or existing envi-
ronmental institutions) that the subproject meets the environmental requirements of appropriate
national and local authorities and is consistent with this OP and other applicable environmental
policies of the Bank.

11. In appraising a proposed FI operation, the Bank reviews the adequacy of country environmental
requirements relevant to the project and the proposed EA arrangements for subprojects, including
the mechanisms and responsibilities for environmental screening and review of EA results. When
necessary, the Bank ensures that the project includes components to strengthen such EA arrange-
ments. For FI operations expected to have Category A subprojects, prior to the Bank’s appraisal
each identified participating FI provides to the Bank a written assessment of the institutional
mechanisms (including, as necessary, identification of measures to strengthen capacity) for its
subproject EA work. If the Bank is not satisfied that adequate capacity exists for carrying out EA,
all Category A subprojects and, as appropriate, Category B subprojects — including EA reports —
are subject to prior review and approval by the Bank.

Emergency Operations Under OP 8.00

12. The policy set out in OP 4.01 normally applies to emergency operations processed under OP/
Rapid Response to Crises and Emergencies. However, when compliance with any requirement of
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this policy would prevent the effective and timely achievement of the objectives of an emergency
operation, the Bank may exempt the project from such a requirement. The justification for any
such exemption is recorded in the loan documents. In all cases, however, the Bank requires
at a minimum that (a) the extent to which the emergency was precipitated or exacerbated by
inappropriate environmental practices be determined as part of the preparation of such projects,
and (b) any necessary corrective measures be built into either the emergency operation or a future
lending operation.

Institutional Capacity

13. When the borrower has inadequate legal or technical capacity to carry out key EA-related
functions (such as review of EA, environmental monitoring, inspections, or management of
mitigatory measures) for a proposed project, the project includes components to strengthen that
capacity.

Public Consultation

14. For all Category A and B projects proposed for IBRD or IDA financing, during the EA process,
the borrower consults project-affected groups and local nongovernmental organizations (NGOs)
about the project’s environmental aspects and takes their views into account. The borrower initiates
such consultations as early as possible. For Category A projects, the borrower consults these groups
at least twice: (a) shortly after environmental screening and before the terms of reference for the
EA are finalized; and (b) once a draft EA report is prepared. In addition, the borrower consults
with such groups throughout project implementation as necessary to address EA-related issues
that affect them.

Disclosure

15. For meaningful consultations between the borrower and project-affected groups and local
NGOs on all Category A and B projects proposed for IBRD or IDA financing, the borrower
provides relevant material in a timely manner prior to consultation and in a form and language
that are understandable and accessible to the groups being consulted.

16. For a Category A project, the borrower provides for the initial consultation a summary of the
proposed project’s objectives, description, and potential impacts; for consultation after the draft
EA report is prepared, the borrower provides a summary of the EA’s conclusions. In addition, for a
Category A project, the borrower makes the draft EA report available at a public place accessible to
project-affected groups and local NGOs. For SILs and FI operations, the borrower/FI ensures that
EA reports for Category A subprojects are made available in a public place accessible to affected
groups and local NGOs.

17. Any separate Category B report for a project proposed for IDA financing is made available to
project-affected groups and local NGOs. Public availability in the borrowing country and official
receipt by the Bank of Category A reports for projects proposed for IBRD or IDA financing, and
of any Category B EA report for projects proposed for IDA funding, are prerequisites to Bank
appraisal of these projects.

18. Once the borrower officially transmits the Category A EA report to the Bank, the Bank distributes
the summary (in English) to the executive directors (EDs) and makes the report available through
its InfoShop. Once the borrower officially transmits any separate Category B EA report to the Bank,
the Bank makes it available through its InfoShop. If the borrower objects to the Bank’s releasing
an EA report through the World Bank InfoShop, Bank staff (a) do not continue processing an IDA
project, or (b) for an IBRD project, submit the issue of further processing to the EDs.
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Implementation

19. During project implementation, the borrower reports on (a) compliance with measures agreed
with the Bank on the basis of the findings and results of the EA, including implementation of
any EMP, as set out in the project documents; (b) the status of mitigatory measures; and (c)
the findings of monitoring programs. The Bank bases supervision of the project’s environmental
aspects on the findings and recommendations of the EA, including measures set out in the legal
agreements, any EMP, and other project documents.

5. Land Use Regulation

Land use controls play a major role in environmental law for both urban and rural areas,
through zoning, physical planning, and creating protected areas. Zoning can help distribute
equitably and appropriately activities harmful to the environment and it allows for application
of different legal rules from zone to zone for more effective protection. Physical planning
merges provisions for infrastructure and town and country planning to integrate conservation
of the environment into social and economic development.

Several international environmental instruments require states parties to set aside areas
for specific management or the in situ conservation of biological diversity. Other special
areas are mandated by treaty to protect monuments and sites of outstanding importance
for geological, physiographical, paleontological, or other scientific reasons, or for aesthetic
purposes. Buffer zones surrounding protected areas help preserve them from harmful outside
influences. Activities that do not have adverse effects on the protected area may be allowed to
continue. Interconnected corridors, created through land use regulations or private contracts
and other incentives, are necessary to allow genetic exchanges to occur between protected
areas and may be international in scope.

6. Criminal Law

National law is increasingly imposing criminal liability on those who pollute or otherwise
harm the environment. In the United States, almost all federal environmental laws provide
criminal penalties for “knowing” or “willful” violations. See, e.g., Clean Air Act §113(c); Clean
Water Act §309(c). Some thirty lawyers at the U.S. Environmental Protection Authority
focus exclusively on criminal enforcement. Martin Harrell, Joseph J. Lisa & Catherine L.
Votaw, Federal Environmental Crime: A Different Kind of “White Collar” Prosecution, 23 NAT.
RESOURCES & ENV'T 3 (2009). In many instances, a company, its directors, and other senior
managers may be held responsible. Several existing international agreements call on states to
enact and apply penalties adequate to deter violations.

Environmental offenses have characteristics that distinguish them from other crimes. Most
criminal law is based on a direct individual relation between a perpetrator and a victim who
has been harmed. In contrast, environmental protection can involve perpetrators and victims
who can be identified only statistically, because harm results from long-term multiple causes.
Two responses are possible. The first is to assume the existence of danger or harm to public
interests that are traditionally protected by penal law, such as life, health, and property. The
other is to develop new offenses against the environment, protecting independent natural
elements without requiring an element of provable harm to specific victims. Both approaches
can be found in existing provisions of penal law. Still, tensions exist at the crossroads of
environmental law and criminal law and the divergent characteristics of each pose significant
challenges to their integration. See Richard Lazarus, Meeting the Demands of Integration in
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the Evolution of Environmental Law: Reforming Environmental Criminal Law, 83 Geo. L.J.
2407 (1995).

C. Market Mechanisms

A third construct for environmental protection became popular beginning in the 198os,
with the advent of deregulation and privatization. Market-based approaches to changing
human behavior emerged in preference to command-and-control measures. In part, this
move constituted a reaction to dense regulatory networks that were deemed inefficient and
a drain on competitiveness and investment. Economic instruments, however, largely remain
within the regulatory framework because they require laws and institutions to oversee their
operation. Purely market-based approaches such as voluntary agreements have been criticized
as inequitable, ineffective, and unable to truly account for harm to public goods like air, water,
and other parts of the commons. They do not and perhaps cannot, serve to protect long-
term interests like future generations. See generally ENVIRONMENTAL JUSTICE AND MARKET
MEecHANISMS: KEY CHALLENGES FOR ENVIRONMENTAL LAw AND Poricy (Klaus Bosselmann
& Benjamin Richardson eds., 1999).

Economic incentives include not only direct investment subsidies but also preferential
loans, accelerated depreciation allowances, tax differentials, tax exemptions, credits, and
other promotional measures. Often such measures aim to include the cost of environmen-
tal damage, as well as the cost of raw materials, production, marketing, and so on, in the
price of a product. Environmental funds, which have been created in several countries,
often directly finance environmental protection. Even the concept of product changes, as
the consumption of fresh air and clean water becomes priced and polluters pay, through
fees or taxes, for causing deterioration to these resources. In some countries, government
financial assistance and incentives, taking the form of low-interest loans or grants, aid
the construction and operation of more environmentally safe installations and recycling
systems.

Subsidies to be legal under the General Agreement on Tariffs and Trade/World Trade
Organization (GATT/WTO), should not create significant distortions in international trade
and investment. Subsidies to new polluting installations are generally prohibited; however,
public authorities may aid research and development for the purpose of stimulating exper-
imentation with new pollution control technologies and development of new pollution
abatement equipment. They also may subsidize antipollution investment in the framework
of regional, industrial, social, agricultural, and scientific policies or whenever new envi-
ronmental protection measures would create serious economic dislocations. Subsidies are
a particular problem in respect to exploitation of living resources. Subsidies can allow the
expansion of fishing fleets by, for example, supporting the building of new, larger ships or
allowing purchase of new equipment; or they can hinder the reduction of fleets by support-
ing economically unsustainable capacity. In the latter instance, subsidies have the effect of
slowing the exit of capital from the fishing industry even when it is in difficulty because of
overcapacity and declining catches.

Product labels aim to influence consumer choices by providing information on the nutri-
tional content of foods, the proper use and hazards of cleaning products, and the dangers of
cigarettes. Fco-labels instruct on environmentally safe products and promote their purchase
by the public. In some instances, a public or private body awards positive labels to products
that are less destructive of the environment than similar competitive products, on the basis
of a holistic, overall judgment of the product’s environmental quality. Labeling programs are
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difficult to administer because of the need to comprehensively assess the entire life cycle of
the product and to establish product categories and criteria.

As Professor Schroeder notes in the following extract, environmental law in recent years
has adopted new market mechanisms including the techniques of tradable emissions, joint
implementation, and bubbles. A system of negotiable permits fixes the total amount of pollu-
tion permissible in an area. Each polluting company is required to obtain an emission permit
conforming to emission standards. Companies investing in processes that reduce pollution
may exchange or sell their permits to other companies located in the same geographic area.
The permits may be traded within emission limits determined by the authorities. Resource
extraction concessions can also be issued and traded. Such tradeable permits leave allocation
of polluting behavior to the market. The initial distribution of permits may be based on
historical levels of emissions but they may need to be reduced if they present an unacceptable
risk of harm to those in that area.

Joint implementation is related to the idea of negotiable permits. Many states and scholars
favor joint implementation as a cost-effective means for addressing anthropogenic climate
change, because reduction in carbon dioxide emissions anywhere in the world should produce
a positive effect in mitigating climate change. The argument in favor of such trading is that
it lowers the overall cost of reducing emissions and may increase the amount of abatement
that can be achieved. Article 4(2) of the U.N. Framework Convention on Climate Change
(UNFCCC) endorses the general concept of joint implementation. It provides that any
developed country, to meet its commitments, may transfer to or acquire from any other party
“emission reduction units” for projects aimed to reduce emissions or enhance anthropogenic
removals by sinks that absorb greenhouse gases in any sector of the economy. On a theoretical
level, it may be questioned whether joint implementation violates the polluter-pays principle
by allowing polluters to continue their activities without paying full costs. Responding to this
concern, the UNFCCC imposes the condition that any such project reduce emission by
sources or enhance removal by sinks beyond the amount that would otherwise occur.

Like all forms of environmental regulation, each economic incentive must be studied
to evaluate its effectiveness in protecting the environment. Effectiveness requires analysis
of the changes of producer and/or consumer behavior and the costs of the measures taken.
Some procedures may have only small effect while being administratively cumbersome and
thus do not meet the requirements of efficiency or effectiveness. In contrast, incentives for
environmental protection may contribute to economic growth and preserve natural resources.

Lost in Translation: What Environmental Regulation Does that Tort Cannot Duplicate,
41 WasHBURN L.J. 583, 602—05 (2002) (footnotes omitted)

Christopher H. Schroeder

The acid rain abatement program of the 1990 Amendments to the Clean Air Act provides an
exemplary case study of [an] incentive-based approach(]. ... The program does not instruct any
specific firm as to how much it must reduce individual emissions, or even whether it must
reduce them at all. Instead, Title IV creates a system of marketable permits, or allowances, and
mandates that once the program is initiated that it is unlawful to emit sulphur dioxide in excess
of the number of allowances owned. Finally, by statute the program establishes the quantity of
allowances necessary to permit the mandated levels to be met, but not exceeded, and it also makes
the initial allocation of those allowances. Coal fired powerplants in the Midwest received the bulk
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of the allowances, based on a percentage of their historic emission levels. Other allowances were
retained by the EPA to be sold at public auction, and still others were made available as incentives
to facilities that undertook especially beneficial reduction programs.

The acid rain program creates a private property regime for the control of acid rain precursors.
[t retains a preventive structure and the public selection of environmental goals, while eliminating
much of the normal regulatory superstructure and giving firms the flexibility to choose the least
costly strategy available to them, given the constraint that they must own allowances to match
their emissions. A utility facing steep costs of pollution abatement can go into the marketplace and
purchase additional allowances, while one facing favorable costs can reduce emissions below the
level of currently owned allowances and then sell the excess. Utilities can also reallocate allowances
among their own powerplants according to the same least cost principle. It has been estimated
that the cost savings achieved by this approach compared to the traditional command-and-control
approach amount to several billion dollars per year.

Cap-and-trade techniques such as the acid rain program create property regimes that ought
to be used more in situations where the environmental problem comes from many sources and
has widely dispersed effects, such as is the case with acid rain itself. Interestingly, this is just the
category of environmental problems which tort law is poorly equipped to address.

Strong environmentalists have historically opposed market creation devices for two principal
reasons. First, by enabling polluting firms to acquire a “license to pollute,” they sanction the
amount of pollution that the firm continues to emit. Second, environmentalists have been skeptical
of the efficacy of such devices, fearing that firms will find ways to avoid actual pollution reductions.
While zealous environmentalists will remain skeptical of such devices on these grounds, these
objections are diminishing in significance among the rest of the environmental community. The
license to pollute objection rests on a view of the objectives of environmental quality that sees
any amount of potentially harmful pollution to be contrary to the public’s choice. It is becoming
apparent, however, the public is not committed to such an absolutist goal. This does not mean
that it wishes the choice of environmental goals to be abandoned to the market and to tort
litigation, however. Rather, much as the right to free speech is strongly valued but at the same
time understood not to condone shouting “fire” in a crowded theater, the public is currently
struggling to articulate the limitations on its strong preference for environmental quality. As for
the possibility that tradeable permits will not work, there are indeed pitfalls to be avoided in the
structuring of such markets and there are situations in which they will not work well. Still, the
success of the acid rain program, as well as other instances, has helped establish the efficacy of
market creation devices in situations where they are appropriate and well designed.

As confidence increases that market or incentive based regimes can be designed so that desired
levels of environmental quality will result, the use of such mechanisms will increase. The use of
property regimes in this way can move forward to supplant or supplement traditional environmental
regulation in ways that tort regimes cannot because property regimes can be designed so that the
selection of the desired level of environmental quality can continue to be set through public
means and because requirements to purchase necessary rights to the environment ex ante can be
clearly articulated and understood by regulated parties. The structure of property regimes is thus
compatible with the distinctive features of the regulatory system that we have seen separate tort
from regulation and which the public continues to prefer.

D. Rights-Based Approaches

The fourth paradigm for environmental protection is rights-based. In addition to its focus
on ensuring the enjoyment of all civil, political, economic, cultural, and social rights, it can
emphasize the rightto a certain quality of environment because that quality is linked to, indeed
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aprerequisite for, the enjoyment of internationally and domestically guaranteed rights. Rights-
based approaches were initially thought to have the defect of being nonjusticiable, but courts
are increasingly enforcing constitutional and international rights to environmental quality.
Many courts have broadened standing to permit legal redress for violations of environmental
rights, without requiring individualized injury to health or property, because one major
motive for guaranteeing environmental rights is to prevent injury from occurring. See, e.g.,
Montana Environmental Information Center v. Department of Environmental Quality, 296
Mont. 207, 988 P.2d 1236 (1999) infra p. 523.

Rights-based approaches to environmental protection are closely linked to concepts of
environmental justice. There are many meanings attached to this term. To some, justice
is the fundamental source or rationale providing the moral underpinnings from which law
emerges. Environmental justice can also be seen not a source of law but as its ultimate
goal or outcome. Justice has also been presented as an alternative to law, with a meaning
akin to fairness or equity. Narrower usages center on (1) legal institutions and procedures for
accountability and dispute settlement and (2) the substantive content of norms regulating
the use of power over persons and resources. To some extent, the different invocations
of environmental justice correspond to classic distinctions between procedural, reparative,
and distributive justice. The primary modalities for achieving environmental justice include
allocation and management of scarce resources; restraints on the exercise of power; and
enforcement of the rule of law, including the rights guaranteed by law. Chapters 6 and 7
focus on substantive and procedural environmental rights.

Questions and Discussion

1. Given the developed laws and policies to address environmental degradation and conserve
natural resources, what is the value-added of a rights-based approach?

2. Towhat extent does environmental law and policy have to be concerned with extraterritorial
sources and impacts of environmental harm?

I11. International Environmental Law*

International law was long defined as the body of binding norms governing the relations
between states. If states create international law, the reverse is also true, to some extent, because
international law establishes the requisite characteristics of a state. International law confers
on states unique rights and privileges denied other types of institutions and organizations, but
international law can also govern other legal persons, and even individuals. In the Restatement
of the Foreign Relations Law of the United States, international law is defined as the law that
concerns “the conduct of states and of international organizations and with their relations
inter se, as well as with some of their relations with persons, whether natural or juridical.”
ALI, RESTATEMENT OF THE FOREIGN RELATIONS 1AW OF THE UNITED STATES (THIRD), §
101 (1987). The modern definition is particularly important in the field of environmental
protection, because most environmental harm is caused by activities in the private sector and
not those of governments. The ability of international law to reach nonstate conduct is thus
essential to achieving effective environmental protection.

* This section relies on the authors’ earlier published works, especially ALEXANDRE Kiss & DINAH SHELTON, A GUIDE TO INTER-
NATIONAL ENVIRONMENTAL LAW 3-11, 32-44, 90—92, 104—09 (Martinus Nijhoff 2007) and ALEXANDRE Kiss & DINAH SHELTON,
JupiciaL HANDBOOK ON ENVIRONMENTAL Law 14-16 (UNEP 2005). The material has been adapted for purposes of this volume,
and new sources and text added.
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Although international law may regulate some of the actions of nonstate actors, that
law remains a product of express or implicit agreement among states. Nonstate actors may
contribute to the elaboration of international texts and influence state behavior in ways that
may contribute to the development of international custom, but they do not as such make
public international law. Instead, as discussed in the next section, international law regulates
conduct through rules based on the consensual adoption of treaties and the development of
customary international law based on state practice viewed as obligatory (opinio juris). Rules
normally become binding on nonstate actors through their incorporation into the domestic
law of states. Only rarely, and largely in the field of crimes, does international law impose
direct obligations on purely private conduct.

A. Sources: What Is International Law?

International law is created and identified in reliance on lawmaking sources set forth in
article 38(1) of the Statute of the International Court of Justice (ICJ), initially drafted in 1920
for its predecessor, the Permanent Court of International Justice. Although applying only to
the ICJ, article 38 represents the authoritative listing of processes that states have identified
and accepted as capable of creating rules binding on them; it remains, to date, the only
such listing. It sets out, in order, general or specialized international conventions (treaties),
international custom as evidence of a general practice accepted as law, and general principles
of law recognized by civilized nations. Judicial decisions and doctrine are cited in article 38
as “subsidiary means to identify” or find international law, but neither constitutes a means by
which such a law is created.

Article 38 does not explicitly set a hierarchy among the three lawmaking sources, and
the relationships can be complex. In general, treaties are interpreted in conformity with
customary law where possible, but it is accepted that states inter se can modify their
customary international obligations by treaty, provided the customary obligations do not
constitute peremptory or fundamental norms of international law. In such an instance,
the treaty provisions would be considered against international public policy and invalid.
See art. 53, Vienna Convention on the Law of Treaties (VCLT) (May 23, 1969), 1155
UN.T.S. 331

Current international practice also relies heavily on the diverse activities of international
organizations, which can contribute to the development of a new rule of law, in particular,
by adopting nonbinding texts in which member states may express approval for the emer-
gence of new norms. Nonbinding norms play more than a nominal role in the formation of
international law in general and environmental law in particular. The nonbinding normative
texts are discussed herein under the heading by which they are commonly known: “soft
law.”

1. Treaties

The Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331 (May 23, 1969), sets
forth the basic law of treaties and is generally accepted as a statement of customary rules. It
defines a treaty as

an international agreement concluded between States in written form and governed by interna-
tional law, whether embodied in a single instrument or in two or more related instruments and
whatever its particular designation.
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VCLT, rt. 2.1(a). This definition omits all international agreements to which intergovernmen-
tal or nongovernmental organizations are parties, as well as agreements concluded by internal
agencies not entitled to bind the state, for example, port authorities or customs offices. Yet all
the entities mentioned enter into agreements intending to cooperate and apply agreed norms
for environmental protection. In fact, a separate Vienna Convention, concluded in 1985,
concerns treaties entered into by international organizations. It also should be noted that
while the VCLT definition of treaties refers to agreements in writing, the Permanent Court
of International Justice held that oral agreements may be legally binding. Case Concerning
the Legal Status of Eastern Greenland (Den. v. Nor.), 1933 P.C.L]. (ser. A/B) No. 53. Most
important, the definition indicates that the question of whether a given text is a treaty is
determined by whether it is governed by international law, that is, is legally binding. This
is a matter of the intent of the states concluding the agreement and concededly produces
the somewhat circular notion that an instrument is a treaty if it is legally binding, and it
is legally binding if it is a treaty. From state practice, however, it is clear that many interna-
tional agreements are intended not to be legally binding but to express political commitments.
Failure to abide by such nonbinding agreements may be considered unfriendly or a political
affront, but the failure does not constitute a breach of international law.

Until the twentieth century, treaties were nearly all bilateral and most of them concerned
boundaries, diplomatic relations, the high seas, shared fresh water, trade, and extradition. The
governing principle was reciprocity of obligations. The principle of reciprocity established
a legal equilibrium between the obligations accepted by one state and the advantages it
obtained from the other contracting party.

Exceptions to reciprocal treaties have long existed and include bilateral and multilateral
treaties to combat slavery and the slave trade, abolition of child labor, and other humanitarian
topics. Typically, the agreements confer benefits on individuals and not on other states parties;
for this reason, they are often referred to as creating unilateral obligations. Following World
War II, nonreciprocal obligations enlarged still further to include the general international
protection of human rights, regulations on the use of Antarctica and its surrounding seas,
codes governing activities in outer space, and reaffirmation of freedom of the high seas with
an obligation to safeguard the marine environment. Rules of international environmental
law may be considered among the nonreciprocal obligations, as generally they do not bring
immediate reciprocal advantages to contracting states when their objective is to protect species
of wild plant and animal life, the oceans, the air, the soil, and the countryside. Sovereign
equality is also implicated, because, for example, states upstream on an international river
are not in the same situation as those downstream. For coastal states, similarly, the general
direction of winds and ocean currents may cut against the equality of the parties and diminish
reciprocity in legal benefits and burdens.

Today, multilateral regulatory treaties are common, the topics governed by international
law have proliferated, and nonstate actors are increasingly part of the international legal
system. Modern treaties often affect a state’s internal laws and practices rather than directly
regulating interstate relations, as was the case with earlier bilateral agreements. In describing
these developments, some international jurists have posited the existence in international law
of treaty-laws, distinguished from treaty-contracts. In its Advisory Opinion on Reservations
to the Convention on Genocide, 1951 IC]J 15, the International Court of Justice provided
support for this idea by distinguishing reciprocal treaties from conventions like the Genocide
Convention in which states do not have any interests of their own; instead, “they merely have,
one and all, a common interest, namely, the accomplishment of those high purposes which
are the raison d’étre of the convention.” In a subsequent case, the Court said that agreements
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like the Genocide Convention created obligations erga omnes, duties owed to all states. If this
is the case, it may imply that any and all states have standing to complain of violations by one
of the parties, as no state is likely to suffer material injury, but all suffer legal injury because
of the violation of law. In municipal law, a similar distinction is made between public law
legislated in the general interest and contract law that allows parties to create private rights
and duties by contract.

a. Adoption of Treaties

Treaties are normally negotiated by authorized representatives or the heads of state during
negotiations that are convened by an international organization or at a diplomatic conference
called for the purpose. A treaty text may be adopted by vote or by consensus and then
opened for signature. Multilateral agreements rarely become binding on signature but usually
require ratification according to procedures established by the internal law of a ratifying party.
However, VCLT article 18 obliges a state to refrain from acts when:

(a) it has signed the treaty or has exchanged instruments constituting the treaty subject to
ratification, acceptance or approval, until it shall have made its intention clear not to
become a party to the treaty; or

(b) it has expressed its consent to be bound by the treaty, pending the entry into force of the
treaty and provided that such entry into force is not unduly delayed.

Once the text has been approved by the negotiating body, most agreements specify the
means by which states signal their acceptance, and this is usually by ratification of it. If
ratification is required, the domestic approval of the treaty must be followed by deposit of
an instrument of ratification with the authority designated as the depository, to inform other
parties to the treaty that it has been accepted. A state that has not signed the treaty and wishes
to join will usually file an instrument of accession rather than ratification; there is no legal
significance to the different terminology. Multilateral treaties usually specify a minimum
number of ratifying states for the treaty to enter into force and become legally binding on the
states parties as of that date.

To maximize state participation in multilateral agreements, provisions may be included
allowing reservations to be entered at the time of signing, ratification, or accession. A reser-
vation is

a unilateral statement, however phrased or named, made by a State, when signing, ratifying,
accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal
effect of certain provisions of the treaty in their application to that State.

Art. 1(b). States sometimes file “reservations” which are not, because they do not modify their
legal obligations, and sometimes states will label as an “understanding” a statement that is in
fact a reservation. The test is whether or not the rights or duties under the treaty are changed
in any way. The VCLT permits states to attach reservations as follows:

Article 19 — Formulation of reservations

A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a
reservation unless:

(a) the reservation is prohibited by the treaty;
(b) thetreaty provides thatonly specified reservations, which do not include the reservation
in question, may be made; or
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(¢) in cases not failing under subparagraphs (a) and (b), the reservation is incompatible
with the object and purpose of the treaty.

Many modern environmental agreements bar reservations because of the complicated pack-
age of bargains made during the negotiations.

b. Compliance with Treaty Obligations
For treaties in force, the fundamental rules of treaty law are set forth in the VCLT as
follows:

Article 26 — “Pacta sunt servanda”

Every treaty in force is binding upon the parties to it and must be performed by them in good
faith.

Article 27 — Internal law and observance of treaties

A party may not invoke the provisions of its internal law as justification for its failure to perform a
treaty. . ..

Neither the rupture of diplomatic relations nor a change of government affects the conti-
nuity of treaty obligations. As with contract law, there are nonetheless rules that govern the
validity of treaties and provide legitimate excuses for nonperformance by a party, including
such matters as duress, impossibility of performance, fundamental change of circumstances,
or material breach by another party. Armed conflict may affect the continuity of some agree-
ments, but not those aimed to protect the human person or the environment.

In general, treaties are not retroactive and only apply from the moment they enter into
force for a particular state. Some treaties may allow denunciation after a specified notice
period, but many others are of indefinite duration. Unless otherwise stated, treaties apply to
all persons and territories over which the state has jurisdiction, including aircraft, ships, and
space objects. Complex issues of jurisdiction may arise where sovereignty is divided as a result
of occupation or where sovereignty is absent, as in Antarctica.

c. Treaty Interpretation
The interpretation of a treaty is governed primarily by its text. Article 31 of the VCLT is
accepted as a statement of customary international law on the topic:

Article 31 — General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to
the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in con-
nection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the con-
clusion of the treaty and accepted by the other parties as an instrument related to the
treaty.

3. 'There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty

or the application of its provisions;
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(b) any subsequent practice in the application of the treaty which establishes the agreement
of the parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the parties.
4. Aspecial meaning shall be given to a term if it is established that the parties so intended.

Article 32 — Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the preparatory work
of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting
from the application of article 31, or to determine the meaning when the interpretation according
to article 31:

(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable.

Other rules of international law and the subsequent practice of the states parties to the
agreement have proved more important in multilateral treaty interpretation than the original
intent of the drafters, which the VCLT relegates to a subsidiary role, to confirm meaning
or resolve ambiguities arising through application of the primary rules of interpretation.
The emphasis on the text and subsequent practice is particularly useful in giving effect to
multilateral agreements, where the original intent of nearly two hundred states would be
extremely difficult to ascertain independent of the agreed-on text. The intent of the parties
can be more readily determined for bilateral treaties, where the drafting history found in the
minutes and other documentation is less complex and contradictory.

d. Enforcement

The failure to observe a treaty is an international wrong, giving rise to state responsibility
to cease the breach and make reparations for any injuries caused to another state. Domestic
law, whether constitutional, statutory, or case law, is no defense to failure to perform treaty
obligations. Treaty enforcement traditionally was done by the injured party, which could
withhold benefits under the treaty, by applying the principle of reciprocity. Thus, the failure
of one state to comply with the requirements of a bilateral extradition treaty could result in
its treaty partner refusing to extradite in response. Trade agreements remain an area in which
the threat of retaliatory action is a means of deterring violations and enforcing the treaties.
Where consequential harm occurs that cannot be cured by reciprocal action, an injured
state may assert a claim for reparations under the law of state responsibility, usually through
diplomatic channels but increasingly in international tribunals. Since the creation of the
United Nations, multilateral treaties rely less on retaliatory action in the case of breach and
more on the creation of institutions and compliance mechanisms to review state compliance.
Such procedures may result in publication of reports that identify failures, adoption of
incentives, or other actions aimed to promote compliance.

e. Common Environmental Treaty Techniques

Environmental treaties differ from other kinds of treaties, having specific characteristics
that respond to the needs of environmental protection. They share several main features.
First, international environmental treaties frequently cross-referencing other international
instruments. Recent marine environment treaties, for example, cite the rules of the U.N.
Convention on the Law of the Sea or “generally accepted international standards,” sometimes
incorporating such rules by reference. The result is a complex network of regulation and the
extension of treaties to a wide range of states.
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Second, states use the technique of framework conventions, meaning that a convention of
general scope is adopted, proclaiming basic principles on which consent can be achieved. The
parties foresee the elaboration of additional protocols containing more detailed obligations.
The protocols are separately ratified but usually interpreted and applied to carry out the aims
of the main agreement.

Third, international environmental agreements adopted to respond to urgent problems
must be implemented in the shortest possible time. Taking this into account, negotiating
states have adopted the technique of approving interim application of the agreements pending
their entry into force. This technique was used with the 1998 FAO Convention on Prior
Informed Consent and the 1995 Agreement for the Implementation of the Provisions of
UNCLOS relating to the Conservation and Management of Straddling Fish Stocks and
Highly Migratory Fish Stocks, article 41.

Finally, states have developed an effective response to rapid advances in scientific knowl-
edge and the emergence of new problems by drafting treaties that establish stable general
obligations but also add flexible provisions, especially those prescribing technical norms.
The latter may designate the specific products that cannot be dumped or discharged in a
given area or may identify the endangered species needing additional protection. The general
obligations are set forth in the treaty, which remains stable, whereas the detailed listing of
products or species is reserved to legally-binding annexes that can be modified easily without
amending the principal treaty.

2. Customary International Law

The content of customary international law is found in widespread and consistent state
practices, followed because the states believe the practices are legally required. State practice
must be general, although it need not be universal. State practice is identified through,
for example, official government texts and statements, court decisions, laws, and diplomatic
exchanges. See Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980). Conduct in violation of
such official acts is treated as a violation of the law, not as extinguishing the custom. If a
significant number of states adopt laws and official policies that lead them to act contrary to
the purported rule, a new norm may emerge.

Not all state practice forms customary international law. State acts engaged in because they
are convenient or polite do not give rise to custom, because the sense of legal obligation is
absent. Instead, states must have a conviction that the rule is obligatory, referred to as opinio
juris. Such opinio juris may be implied if state practice is general and consistent over a lengthy
time.

3. General Principles of Law

General principles of law are those concepts and rules found in the major legal systems of
the world and appropriate for application in international relations. Because such rules have
been adopted in national law, consent to their application in international law is inferred.
Thus, the International Court of Justice recognized the existence of corporations as legal
persons in the Barcelona Traction case because of wide recognition of the personality of such
business entities in modern law. Barcelona Traction, Light and Power Company, Ltd. (Belg.
v. Spain) 1970 IC] 3 (Feb. 5). General principles have often been used to fill in gaps in

international law during interstate litigation.
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4. “Soft Law”

States now often place normative statements and agreements in non-legally-binding or
political instruments, such as declarations, resolutions, and programs of action. These instru-
ments, often referred to as “soft law”, may make it easier to press dissenters into conforming
behavior, because states are free to use political pressure to induce others to alter their poli-
cies, although generally they cannot demand that others conform to legal norms the latter
have not accepted. Nonbinding commitments may be entered into precisely to reflect the
will of the international community to resolve a pressing global problem over the objections
of one or a few states causing the problem while avoiding the doctrinal barrier of their lack of
consent to be bound by the norm. New problems also may require innovative means of rule
making when nonstate actors are the source of the harm and target of the regulations; they
generally cannot negotiate or be parties to treaties, and they are not involved in the creation
of customary international law, but they have a direct interest in any legal regulation adopted.
Their participation may thus be crucial to effectiveness of the law. The emergence of codes
of conduct and other “soft law” in part reflects the desire to bring them into the lawmaking
process.

Several other reasons may be adduced for the increasing use of non-legally-binding instru-
ments:

1. The statutes of most international intergovernmental organizations do not invest organs of
the institution with the right to adopt binding decisions, so that they can express their will —
or rather the will of their member states on specific matters — only through recommenda-
tions or other declarative acts. The recommendations may contain normative statements,
but they are not binding. International conferences of states, like the Stockholm Confer-
ence on the Human Environment, often similarly result in declarations that express the
conclusions of the meeting and agreed principles for future action, including statements of
law. Some recommendations, such as the resolutions of the U.N. General Assembly con-
cerning the prohibition of large-scale pelagic driftnet fishing or the recommendations of
the Organisation for Economic Co-operation and Development concerning transboundary
pollution, can became binding rules at the end of an evolution of state practice (custom-
ary law) or by repetition and incorporation in binding national and international legal
instruments.

2. Multilateral conventions relating to environmental protection have created specific organs
such as the Conferences of Parties, assisted by secretariats and, in some cases, by specialized
bodies. The power of such organs to adopt decisions and norms that are binding for the
states parties varies and is often uncertain. Legal counsels may issue opinions that have an
impact but are not legally binding.

3. Nonbinding texts are typically easier than treaties to negotiate quickly and amend in the
light of new problems. Scientific knowledge and public awareness can be the major factors
pressing for international action.

4. States may decide to forgo the often lengthy treaty-making process to avoid domestic
constitutional or political barriers. Recommendations, joint declarations, guidelines, or
other common rules of conduct express their commitments but do not necessitate formal
ratification. Texts that are not subject to national ratification can take instant effect. This
is the case, for instance, with the safety regulations drafted by the International Atomic
Energy Agency.
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5. In some circumstances, the subject matter under consideration may make non-legally-
binding instruments more appropriate than formal agreements. The best examples are
Action Plans, such as Agenda 21, adopted by the 1972 Rio Conference on Environment
and Development, and the Arctic Environmental Protection Strategy. The contents set out
general policy goals and guiding principles rather than specific legal obligations capable of
immediate implementation.

6. The draftingand implementation of soft law instruments more easily allows the participation
of international institutions and nonstate actors than does the process of treaty negotiating,
which is usually formal and restricted to delegates from states. The International Union
for Conservation of Nature prepared the first draft of the World Charter of Nature, which
was sent out by the U.N. General Assembly to the member states for comments, after
which the Assembly adopted it on October 28, 1982. Nongovernmental organizations also
can participate in the adoption and the monitoring of special agreements that are formally
not binding, such as memoranda of understanding (MOUs). The Convention on the
Conservation of Migratory Species of Wild Animals (Bonn, Sept. 19, 1979), for example,
was complemented by several MOUs or administrative arrangements signed not only by
states but also by so-called cooperating organizations, including intergovernmental and
nongovernmental bodies.

7. Some nongovernmental industrial, environmental, and consumer protection associations
adopt norms that can be implemented as legal rules. The International Standard Organi-
zation (ISO), a nongovernmental body founded in 1946 to promote voluntary international
standards and to facilitate global trade, has adopted a number of worldwide technical stan-
dards related to the environment. The ISO is composed of more than one hundred national
standardization bodies, one from each represented country. Although ISO is an NGO, most
national bodies participating in it are public agencies, giving it a mixed character.

In summary, nonbinding rules have the necessary flexibility to enable the international
community to approach problems requiring international cooperation, such as the protection
of migratory species, or to address new matters, like promoting sustainable energy sources.
Parallel to this evolution, it may be noted that national authorities also make use of nonbinding
or voluntary agreements with private parties, such as industrial associations, forest or other
landowners, indigenous groups, or scientific institutions. These nonbinding instruments can
involve scientific research, land use, or reduction of pollution.

Although nonbinding international agreements sometimes are criticized as ineffective,
compliance with such instruments may reach high rates. Different factors affect compliance
with nonbinding norms, just as they affect compliance with binding ones. Compliance may
be enhanced by the presence of a legally binding text that provides the legal foundation for
the nonbinding instrument. The content or substance of the nonbinding norm can assist
compliance if it is sufficiently precise to allow for immediate implementation and enable the
appropriate bodies to monitor compliance and to take sanctions against those who do not
respect it. The involvement of regional and local authorities in compliance procedures also
can be a positive factor. National authorities may foster awareness of such norms through
media coverage, at all levels, involving regional and local authorities as well as civil society.

B. Relationship of International Law and Domestic Legal Systems

The relationship between national law and international law varies considerably from
one legal system to another. International law is considered the supreme body of law by
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international tribunals and in international relations among states. Thus, a state may not
invoke a provision of its national law to excuse its violation of international law. The law of
state responsibility provides that each breach of an international obligation attributable to a
state automatically gives rise to a duty to cease the breach and make reparation for any injury
caused, irrespective of national law.

Within states, international law may be legally binding and applied by courts as a result
of one or more means that are usually specified in the constitution. Legal doctrine has
developed two theories, known as monism and dualism, in an attempt to explain and clas-
sify national practice, but the reality is more complex than the theory. Monism posits a
unified body of rules, and because international law is law, it automatically forms part
of this body of rules and is hierarchically superior to other law. Dualism sees separate
legal orders and looks to each jurisdiction to determine the sources of law and their
hierarchy.

In general, the theory of monism and dualism applies only to customary (or unwritten)
international law and even then in limited fashion. Some legal systems require that cus-
tomary international law be incorporated into national law through legislation or executive
order before it becomes the law of the land. Other legal systems view international law as
automatically part of the legal order and enforceable by judges without legislative action.
The constitutions of Italy, Germany, and the Netherlands all have constitutional provisions
expressly stipulating that rules of general (or customary) international law are part of the
municipal law of the state and enjoy precedence over domestic legislation. Most common
law countries consider customary international law to be part of the common law and
automatically binding as national law, following Blackstone’s precept (“the law of nations
(wherever any problem arises which is properly the object of its jurisdiction) is here adopted
in its full extent by the common law and is held to be part of the law of the land,” WiLLIAM
BLACKSTONE, IV COMMENTARIES *67).

Precedent exists in several jurisdictions finding particular environmental norms to consti-
tute customary international law. See, e.g., Vellore Citizens Welfare Forum v. Union of India,
[1996] AIR SC 2715 (finding the principles of sustainable development, polluter pays, and pre-
caution to be part of customary international law). A number of states — including Australia,
Canada, Malaysia, and New Zealand — have asserted in international legal pleadings and
memorials before international tribunals that the precautionary principle is now customary
international law. See, e.g., I'TLOS, Malaysian Request for Provisional Measures, Dispute
Concerning Land Reclamation Activities by Singapore Impinging Upon Malaysia’s Rights in
and Around the Straits of Johor Inclusive of the Areas Around Point 2o (Malaysia v. Singapore)
(Sept. 4, 2003), p. 8, para. 18; IC], New Zealand Request for an Examination of the Situation,
Request for an Examination of the Situation in Accordance with Paragraph 63 of the Court’s
Judgment of 20 December 1974 (New Zealand v. France) (Aug. 21, 1995), pp. 53-55, available
at http://www.icj-cij.org/docket/files/g7/7187.pdf.

The position of treaties in national law varies even more; some constitutions specify that
ratified treaties are automatically the law of the land and must be applied by judges in
cases where an issue concerning them arises. Other states, like the United Kingdom and
Australia, require that a treaty be incorporated by legislation before the judiciary may apply
the agreement. English courts have consistently held that a treaty concluded by the United
Kingdom does not become part of the municipal law except and insofar as it is made so by
Parliament. Yet a third group of states, like the United States, distinguishes self-executing
treaties, which judges may apply, from non-self-executing treaties, which require legislative
action before judges may enforce them.
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Like other treaties, environmental agreements may contain obligations capable of imme-
diate judicial application and other obligations that require action by the political branches.
Non-self-executing provisions of treaties encompass an obligation on the part of states to
enact the necessary legislation or regulations. The 1979 Bonn Convention on the Conser-
vation of Migratory Species of Wild Animals, for example, requires states parties along the
migratory range of animals listed in Convention Annex I to forbid the taking of any of those
animals. States also may be called on to designate or create organs to be entrusted with certain
functions, such as maintaining contacts with the authorities of other states parties or issuing
licenses or authorizations for regulated activities. Of particular interest are treaty provisions
that oblige states parties to enact and enforce penal sanctions against persons who violate their
terms. Without implementing legislation, judicial powers to enforce non-self-executing treaty
obligations may be limited. See, e.g., Talisman (Trinidad) Petroleum Ltd. v. Environmental
Authority (Trinidad & Tobago Environmental Commission, 2003) (reversing denial of a oil
drilling lease in a wetland because the legal framework had not been enacted to protect the
area under the Ramsar Convention).

When international law has been incorporated and made binding, it may rank at the
level of constitutional law or be superior, equal to, or inferior to legislation, according to the
hierarchy of legal sources, generally stipulated in the constitution. Where international law
is not binding as part of domestic law, it may still be considered persuasive in interpreting
constitutional or statutory provisions, and in common law states, it may aid in the development
of the common law. The jurisprudence of international tribunals also can be considered in
these contexts. See, e.g., Anthony Mason, International Law as a Source of Domestic Law, in
INTERNATIONAL LAW AND AUSTRALIAN FEDERALISM 210, 22022 (Donald R. Rothwell & Brian
Opeskin eds., 1997); Gerald L. Neuman, The Uses of International Law in Constitutional
Interpretation, 98 AM. J. INT'L L. 82 (2004).

Judges may also find persuasive the law of other nations, especially those whose legal
systems are similar to theirs. See ANNE-MARIE SLAUGHTER, A NEW WORLD ORDER ch. 2
(2004). In Roper v. Simmons, 543 U.S. 551, 125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005) and
Lawrence v. Texas, 539 U.S. 558, 123 S. Ct. 2472, 156 L. Ed. 2d 508 (2003), the U.S. Supreme
Court examined international human rights law and foreign law to support its decisions to
abolish the death penalty for offenders younger than eighteen years old (Roper) and to strike
down a statute criminalizing sodomy between consenting homosexual adults (Lawrence).
In Andhra Pradesh Pollution Control Board-II v. Prof. M.V. Nayudu & Others [2001] 4 LRI
657, Sup. Ct. India, the Court referred to the Declaration of the U.N. Water Conference;
the International Covenants on Civil and Political and Economic, Social, and Cultural
Rights; and the Rio Declaration on Environment and Development as persuasive authority in
implying a right of access to drinking water as part of the right to life in the Indian Constitution.
The Court also made reference to jurisprudence of the Furopean Court of Justice, the
European Court of Human Rights, and the Inter-American Commission on Human Rights,
as well as decisions of national courts of the Philippines, Colombia, and South Africa. Some
constitutions require that judges consider international or foreign law in interpreting domestic
law.

On occasion, courts have looked to treaties for the meaning of undefined terms in national
law. In Ramiah and Autard v. Minister of the Environment and Quality of Life, Cases 4/95
and 5/g5 (Mar. 7, 1997), the Mauritius Environment Appeal Tribunal looked to the Ramsar
Convention for a definition of wetlands, although the Convention had not yet been ratified
by Mauritius. The Ministry of Environment agreed that the Convention provided guidance
on the issue.
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A court may also take judicial notice of studies done by international organizations as evi-
dence of environmental damage. In Pedro Flores et al. v. Corporacién del Cobre (CODELCO),
a Chilean court of appeals referred to a UNEP study in finding that the coastline in question
was one of the most seriously polluted around the Pacific Ocean. Pedro Flores et al. v. Cor-
poracion del Cobre (CODELCO), Corte de Appelaciones (June 23, 1988), Rol 12.753.FS641,
aff’d Sup. Ct. Chile (ordering disclosure of information, an expert report on the coastline,
and an injunction to prevent further pollution).

C. The Development of International Environmental Law

1. Beginnings to Stockholm

The first international environmental agreements dealt with shared living resources and
appeared only in the nineteenth century, with the conclusion of international fishing treaties
and agreements to protect various plant species. The primary purpose of the agreements was
to sustain the harvesting of economically valuable species. The aim required international
action, because many of the species were migratory or located in areas outside national
boundaries, such as on the high seas.

Several early boundary-waters treaties contained measures to reduce and prevent water pol-
lution, as neither state could protect water quality without the other state’s cooperation. The
agreement respecting boundary waters between the United States and Canada (Washington,
Jan. 11, 1909) is still considered a model. It remains in force and was strengthened during
the 1970s by other agreements — U.S.-Canada Agreement Relating to the Establishment of
Joint Pollution Contingency Plans for Oil and Other Noxious Substances (June 19, 1974),
25 U.S.T. 1280, T..LA.S. 7861; U.S.-Canada Agreement on Great Lakes Water Quality with
Annexes (Nov. 22,1978), 30 U.S.T. 1383, T.LA.S. No. 9257, amended Oct. 16, 1983, T.LA.S.
No. 10798. This original agreement instituted a mixed commission that continues to play a
role in pollution control.

Some genuinely ecological approaches emerged in the 1930s, with the adoption of two
regional instruments that can be seen as precursors to present-day approaches to environ-
mental protection. First, the Convention Relative to the Preservation of Fauna and Flora in
their Natural State (London, Nov. 8, 1933) applied to an Africa then largely colonized. The
London Convention and the other instrument, the Convention on Nature Protection and
Wildlife Preservation in the Western Hemisphere (Washington, Oct. 12, 1940), envisaged the
establishment of reserves and the protection of wild animals and plants, especially migratory
birds.

After World War 11, the international community responded to specific environmental
threats caused by technological change and expanded economic activities. The growing use
of supertankers to transport oil by sea led to the first efforts to combat marine pollution
during the 1950s. The utilization of nuclear energy led to other international regulation. A
1963 treaty, for example, restricted some military uses of radioactive materials. See Treaty
Banning Nuclear Weapons in the Atmosphere, in Outer Space, and Underwater (Moscow,
Aug. 5,1963), 480 U.N.T.S. 43, 14 U.S.T. 1313. During this period, environmental concerns
also increasingly appeared in general international legal texts.

The 1967 black tides off the coasts of France, Fngland, and Belgium, caused by the
grounding of the oil tanker Torrey Canyon, sharply emphasized the growing threats to the
environment. The United Nations took action in 1968, shortly after the Torrey Canyon
incident, when the General Assembly convened the World Conference on the Human
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Environment, held in Stockholm in 1972. G.A. Res. 2398 (XXIII), Dec. 3, 1968. This decision
gave rise to intense and diverse activity, particularly in intergovernmental organizations whose
mandate could be interpreted to extend to environmental problems. Numerous national and
international nongovernmental environmental organizations and governments also engaged
in preparatory work.

Even before the Stockholm Conference, international cooperation sought to counter
marine oil pollution through adopting preventive measures and establishing liability rules.
Several steps also were taken to conserve wild animals and their habitats, notably the conclu-
sion of the Convention on Wetlands of International Importance (Ramsar, Feb. 2, 1971) and
the Convention for the Conservation of Antarctic Seals (London, June 1, 1972).

Although these actions responded to some of the urgent environmental problems, ambi-
tious preparations for the Stockholm Conference continued. When the Stockholm meeting
took place June 5-16, 1972, it brought together some 6,000 persons, including delegations
from 113 states, representatives of every major intergovernmental organization, 700 observers
sent by 400 nongovernmental organizations, invited individuals, and some 1,500 journalists.

The inclusiveness helped the Conference achieve an internationally recognized signifi-
cance, particularly in bringing together the developed and developing countries. In Stock-
holm, developing countries voiced fears that wealthy nations would condition foreign eco-
nomic assistance on environmental protection or divert those funds previously dedicated to
development towards environmental deterioration.

The Conference adopted notable texts during a closing plenary session, including the
Stockholm Declaration on the Human Environment, adopted on June 16, 1972; an “Action
Plan” containing 109 recommendations; and a long resolution proposing institutional and
financial commitments by the United Nations. The Action Plan also contains sections ded-
icated to economic and social development as a condition for environmental protection.
Various principles promote transfer of financial and technical aid, stability of prices, and ade-
quate remuneration for basic commodities and raw materials, enhancement of the potential
for progress of developing countries, and international assistance to aid developing countries to
face costs that can delay incorporation of environmental safeguards in development planning.
These were the first comprehensive statements of international concern with environmental
protection.

Stockholm Declaration on the Human Environment,
U.N. Doc. A/CONF .48/14/Rev.1, reprinted in 11 .L.M. 1416 (1972)

Principle 1

Man has the fundamental right to freedom, equality and adequate conditions of life, in an
environment of a quality that permits a life of dignity and well-being, and he bears a solemn
responsibility to protect and improve the environment for present and future generations. In this
respect, policies promoting or perpetuating apartheid, racial segregation, discrimination, colonial
and other forms of oppression and foreign domination stand condemned and must be eliminated.

Principle 2

The natural resources of the earth, including the air, water, land, flora and fauna and especially
representative samples of natural ecosystems, must be safeguarded for the benefit of present and
future generations through careful planning or management, as appropriate.
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Principle 3

The capacity of the earth to produce vital renewable resources must be maintained and, wherever
practicable, restored or improved.

Principle 4

Man has a special responsibility to safeguard and wisely manage the heritage of wildlife and its
habitat, which are now gravely imperilled by a combination of adverse factors. Nature conservation,
including wildlife, must therefore receive importance in planning for economic development.

Principle 5

The non-renewable resources of the earth must be employed in such a way as to guard against the
danger of their future exhaustion and to ensure that benefits from such employment are shared
by all mankind.

Principle 6

The discharge of toxic substances or of other substances and the release of heat, in such quantities
or concentrations as to exceed the capacity of the environment to render them harmless, must be
halted in order to ensure that serious or irreversible damage is not inflicted upon ecosystems. The
just struggle of the peoples of all countries against pollution should be supported.

Principle 7

States shall take all possible steps to prevent pollution of the seas by substances that are liable to
create hazards to human health, to harm living resources and marine life, to damage amenities or
to interfere with other legitimate uses of the sea.

Principle 8

Economic and social development is essential for ensuring a favorable living and working envi-
ronment for man and for creating conditions on earth that are necessary for the improvement of

the quality of life.

Principle g

Environmental deficiencies generated by the conditions of under-development and natural dis-
asters pose grave problems and can best be remedied by accelerated development through the
transter of substantial quantities of financial and technological assistance as a supplement to the
domestic effort of the developing countries and such timely assistance as may be required.

Principle 10

For the developing countries, stability of prices and adequate earnings for primary commodities
and raw materials are essential to environmental management, since economic factors as well as
ecological processes must be taken into account.

Principle 1

The environmental policies of all States should enhance and not adversely affect the present or
future development potential of developing countries, nor should they hamper the attainment of
better living conditions for all, and appropriate steps should be taken by States and international
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organizations with a view to reaching agreement on meeting the possible national and international
economic consequences resulting from the application of environmental measures.

Principle 12

Resources should be made available to preserve and improve the environment, taking into account
the circumstances and particular requirements of developing countries and any costs which may
emanate- from their incorporating environmental safeguards into their development planning and
the need for making available to them, upon their request, additional international technical and
financial assistance for this purpose.

Principle 13

In order to achieve a more rational management of resources and thus to improve the environment,
States should adopt an integrated and coordinated approach to their development planning so
as to ensure that development is compatible with the need to protect and improve the human
environment for the benefit of their population.

Principle 14

Rational planning constitutes an essential tool for reconciling any conflict between the needs of
development and the need to protect and improve the environment.

Principle 15

Planning must be applied to human settlements and urbanization with a view to avoiding adverse
effects on the environment and obtaining maximum social, economic and environmental benefits
for all. In this respect projects which arc designed for colonialist and racist domination must be
abandoned.

Principle 16

Demographic policies which are without prejudice to basic human rights and which are deemed
appropriate by Governments concerned should be applied in those regions where the rate of
population growth or excessive population concentrations are likely to have adverse effects on the
environment or development, or where low population density may prevent improvement of the
human environment and impede development.

Principle 17

Appropriate national institutions must be entrusted with the task of planning, managing or con-
trolling the environmental resources of States with a view to enhancing environmental quality.

Principle 18

Science and technology, as part of their contribution to economic and social development, must
be applied to the identification, avoidance and control of environmental risks and the solution of
environmental problems and for the common good of mankind.

Principle 19

Education in environmental matters, for the younger generation as well as adults, giving due
consideration to the underprivileged, is essential in order to broaden the basis for an enlight-
ened opinion and responsible conduct by individuals, enterprises and communities in protect-
ing and improving the environment in its full human dimension. It is also essential that mass
media of communications avoid contributing to the deterioration of the environment, but, on the
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contrary, disseminates information of an educational nature on the need to protect and improve
the environment in order to enable man to develop in every respect.

Principle 20

Scientific research and development in the context of environmental problems, both national
and multinational, must be promoted in all countries, especially the developing countries. In
this connection, the free flow of up-to-date scientific information and transfer of experience must
be supported and assisted, to facilitate the solution of environmental problems; environmental
technologies should be made available to developing countries on terms which would encourage
their wide dissemination without constituting an economic burden on the developing countries.

Principle 21

States have, in accordance with the Charter of the United Nations and the principles of interna-
tional law, the sovereign right to exploit their own resources pursuant to their own environmental
policies, and the responsibility to ensure that activities within their jurisdiction or control do
not cause damage to the environment of other States or of areas beyond the limits of national
jurisdiction.

Principle 22

States shall cooperate to develop further the international law regarding liability and compensation
for the victims of pollution and other environmental damage caused by activities within the
jurisdiction or control of such States to areas beyond their jurisdiction.

Principle 23

Without prejudice to such criteria as may be agreed upon by the international community, or to
standards which will have to be determined nationally, it will be essential in all cases to consider the
systems of values prevailing in each country, and the extent of the applicability of standards which
are valid for the most advanced countries but which may be inappropriate and of unwarranted
social cost for the developing countries.

Principle 24

International matters concerning the protection and improvement of the environment should be
handled in a cooperative spirit by all countries, big and small, on an equal footing. Cooperation
through multilateral or bilateral arrangements or other appropriate means is essential to effectively
control, prevent, reduce and eliminate adverse environmental effects resulting from activities
conducted in all spheres, in such a way that due account is taken of the sovereignty and interests
of all States.

Principle 25
States shall ensure that international organizations play a coordinated, efficient and dynamic role
for the protection and improvement of the environment.

Principle 26

Man and his environment must be spared the effects of nuclear weapons and all other means
of mass destruction. States must strive to reach prompt agreement, in the relevant international
organs, on the elimination and complete destruction of such weapons.
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The Stockholm Conference had immense value in drawing attention to the problem of envi-
ronmental deterioration and methods to prevent or remedy it. The Conference was global
both in its planetary conception of the environment and in its view of institutional structures
and world policies. It was also global in addressing all the major environmental themes of the
time.

Questions and Discussion

1. One of the most important principles in the Stockholm Declaration is Principle 1. It has
had an important influence on the development of a human rights approach to environ-
mental protection. Does Principle 1 clearly establish a human right to a clean or healthy
environment?

2. Principle 21 of the Declaration is probably the most famous. What does Principle 21 require?
How does it relate to the Trail Smelter arbitration? Although often observed in the breach,
Principle 21 is viewed by most international environmental lawyers as a statement of cus-
tomary international law. See, e.g., Alexandre Kiss, The International Protection of the
Environment, in THE STRUCTURE AND PROCESS OF INTERNATIONAL LAw: Essays IN LEGAL
PuiLosopHY, DOCTRINE AND THEORY 107475 (Ronald St. J. Macdonald & Douglas M.
Johnston eds., 1986). But see OSCAR SCHACTER, INTERNATIONAL LAW IN THEORY AND PrAC-
TICE 364-05 (1991). In 1996, eleven of the fourteen judges of the International Court of
Justice, in a case involving the issue of whether the threat or use of nuclear weapons is
prohibited by international law, recognized that the ” existence of the general obligation of
States to ensure that activities within their jurisdiction and control respect the environment
of other States or of areas beyond national control is now part of the corpus of international
law relating to the environment.” Legality of the Threat of Use of Nuclear Weapons, [1996(1)]
.C.J. Reports 226, 241—42. What is the practical effect in the difference in the formulation of
the obligation not to cause harm in Principle 21 and by the International Court of Justice?
Consider that article 3 of the Convention on Biological Diversity restates in binding legal
fashion the exact wording used in Principle 21 of the Stockholm Declaration; consider also
that as of February 2009 every state in the world except three (including the United States,
which initiated the Trail Smelter arbitration) were parties to the Convention. As a practi-
cal matter does it really matter whether Principle 21 has become customary international
law?

3. Principle 24 of the Declaration requires states to cooperate in addressing environmental
problems. The duty to cooperate (also known as good-neighborliness) is premised on the
fact that “safeguarding the ecological balance” of the planet is “an ‘essential interest’ of
all states.” Case Concerning the Gabéikovo-Nagymaros Project (Hungary v. Slovakia) [1997]
I.C.J. Reports 7, 41 (quoting 2 Y.B. INT'L L. CoMM'N pt. 2, at 39, para. 14 (1980)). The
duty to cooperate has important environmental application, but it also applies across the
entire range of international relations between states. See art. 74 of the U.N. Charter;
1970 Declaration of Principles on International Law Concerning Friendly Relations and
Cooperation Among States in Accordance with the Charter of the United Nations, G.A.
Res. 2625, 25 U.N. GOAR Supp. (No. 28), Annex at 123, U.N. Doc. A/80289 (1970); the MOX
Plant Case (United Kingdom v. Ireland) (provisional measures), Order of 3 December 2001
(duty to cooperate is a fundamental principle of the law of the sea and general international
law); Case Concerning the Kasiliki/Sedudu Island (Botswana v. Namibia) [1999] L.C.J. 1045
(cooperation entails establishing suitable common regimes). See also Lac Lanoux arbitration
(Spain v. France), 12 UN.RIAA. 28s.
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2. From Stockholm to Rio

International environmental law substantially increased after the Stockholm Conference.
The dominant approach of the 1970s concentrated on protecting specific sectors of the
environment: marine and fresh waters, atmosphere, outer space, wild plants, and animals.
During the 1980s, it became increasingly evident that this sectoral or end-of-the-pipeline
approach was insufficient to address environmental deterioration. Thus, a new approach
emerged, which aimed to regulate sources and risks of harm, especially those that could
affect more than one sector. This eventually led to common management of shared resources
and holistic ecosystem protection.

In the 1980s, new problems emerged that had not been perceived earlier, such as long-range
air pollution and depletion of the ozone layer. The global Convention for the Protection
of the Ozone Layer (Vienna, Mar. 22, 198s5) and its Protocol (Montreal, Sept. 16, 1987)
created an effective international system to reduce levels of ozone-depleting substances. The
unprecedented nuclear catastrophe at Chernobyl, on April 26, 1986, raised awareness of the
risks of nuclear power plants and led to the almostimmediate adoption of two conventions,
the first requiring rapid notification of nuclear accidents, the second covering assistance in the
case of a nuclear accident or radioactive emergency. See Convention on Early Notification
of a Nuclear Accident and Convention on Assistance in the Case of a Nuclear Accident or
Radiological Emergency (Vienna, Sept. 26, 1986).

As environmental laws evolved, it became clear that substances and processes that threaten
to cause environmental harm must be regulated during their entire lifetime, including
waste disposal. The issue became an international one when waste generators, seeking to
dispose of their wastes at the least possible expense, began extensive dumping of toxic and
hazardous wastes in developing countries. The Convention on the Control of Transboundary
Movements of Hazardous Wastes and their Disposal (Basel, Mar. 22, 1989) and regional
treaties on the topic concluded for Africa (Bamako, Jan. 29, 1991), Central America (Panama,
Dec. 11, 1991), and the South Pacific (Waigani, Sept. 16, 1995) established a legal regime to
address the problem.

In 1983, the General Assembly voted to create the World Commission on Environment
and Development, an independent body linked to but outside the U.N. system and later
more commonly known as the Brundtland Commission. Its mandate was to take up the
critical relationship between environmental protection and economic development and to
formulate realistic proposals for reconciling or balancing the two subjects; to propose new
forms of international cooperation on these issues to influence policies in the direction of
needed changes; and to raise the levels of understanding and commitment to action of
individuals, organizations, businesses, and governments. The conclusions of the Brundtland
Report stressed the need for an integrated approach to development policies and projects
that, if environmentally sound, should lead to sustainable economic development in both
developed and developing countries. The Report emphasized the need to give higher priority
to anticipating and preventing problems. It defined sustainable development as development
that meets present and future environment and development objectives and concluded
that without an equitable sharing of the costs and benefits of environmental protection
within and between countries, neither social justice nor sustainable development can be
achieved.

The Brundtland Report led the United Nations to convene a second global conference
on the environment in 1992 in Rio de Janeiro, Brazil, under the title U.N. Conference on
Environment and Development (UNCED). The very name of the conference reflected a
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change of approach from that of the Stockholm Conference on the Human Environment.
The UNCED met in Rio de Janeiro from June 3-14, 1992. One hundred seventy-two states
(all but six members of the United Nations) were represented by close to 10,000 participants,
including 116 heads of state and government; Japan alone sent 300 delegates. One thousand
four hundred nongovernmental organizations were accredited as well as nearly nine thousand
journalists.

Five texts emerged from the meeting. Two important conventions, drafted and adopted
before the Conference, were opened for signature at Rio: the U.N. Framework Convention on
Climate Change and the Convention on Biological Diversity. The Conference also adopted
a declaration whose title reflects the difficulties of reaching agreement on it: “Non-legally
binding authoritative statement of principles for a global consensus on the management,
conservation and sustainable development of all types of forests.”

Two texts adopted at UNCED have a general scope: the Declaration on Environment and
Development and an action program called Agenda 21. The Declaration, a short statement
of twenty-seven principles, has a composite character that its legislative history can explain.
It reaffirms the Stockholm Declaration of 1972 on which it seeks to build, but its approach
and philosophy are different. The central concept is sustainable development, as defined by
the Brundtland Report, which integrates development and environmental protection.

The Rio Declaration on Environment and Development,
Report of the United Nations Conference on Environment and Development
A/CONF 151/26/Rev.1 (Vol. 1)
(3-14 June 1992), Annex I, pp. 3-8, reprinted in 31 .L.M. 874 (1992)

Principle 1
Human beings are at the centre of concerns for sustainable development. They are entitled to a
healthy and productive life in harmony with nature.

Principle 2

States have, in accordance with the Charter of the United Nations and the principles of interna-
tional law, the sovereign right to exploit their own resources pursuant to their own environmental
and developmental policies, and the responsibility to ensure that activities within their jurisdiction
or control do not cause damage to the environment of other States or of areas beyond the limits of
national jurisdiction.

Principle 3
The right to development must be fulfilled so as to equitably meet developmental and environ-
mental needs of present and future generations.

Principle 4
In order to achieve sustainable development, environmental protection shall constitute an integral
part of the development process and cannot be considered in isolation from it.

Principle 5

All States and all people shall cooperate in the essential task of eradicating poverty as an indispens-
able requirement for sustainable development, in order to decrease the disparities in standards of
living and better meet the needs of the majority of the people of the world.
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Principle 6

The special situation and needs of developing countries, particularly the least developed and those
most environmentally vulnerable, shall be given special priority. International actions in the field
of environment and development should also address the interests and needs of all countries.

Principle 7

States shall cooperate in a spirit of global partnership to conserve, protect and restore the health
and integrity of the Earth’s ecosystem. In view of the different contributions to global envi-
ronmental degradation, States have common but differentiated responsibilities. The developed
countries acknowledge the responsibility that they bear in the international pursuit to sustainable
development in view of the pressures their societies place on the global environment and of the
technologies and financial resources they command.

Principle 8

To achieve sustainable development and a higher quality of life for all people, States should reduce
and eliminate unsustainable patterns of production and consumption and promote appropriate
demographic policies.

Principle g

States should cooperate to strengthen endogenous capacity-building for sustainable development
by improving scientific understanding through exchanges of scientific and technological knowl-
edge, and by enhancing the development, adaptation, diffusion and transfer of technologies,
including new and innovative technologies.

Principle 10

Environmental issues are best handled with participation of all concerned citizens, at the relevant
level. At the national level, each individual shall have appropriate access to information con-
cerning the environment that is held by public authorities, including information on hazardous
materials and activities in their communities, and the opportunity to participate in decision-
making processes. States shall facilitate and encourage public awareness and participation by
making information widely available. Effective access to judicial and administrative proceedings,
including redress and remedy, shall be provided.

Principle 1

States shall enact effective environmental legislation. Environmental standards, management
objectives and priorities should reflect the environmental and development context to which they
apply. Standards applied by some countries may be inappropriate and of unwarranted economic
and social cost to other countries, in particular developing countries.

Principle 12

States should cooperate to promote a supportive and open international economic system that
would lead to economic growth and sustainable development in all countries, to better address
the problems of environmental degradation. Trade policy measures for environmental pur-
poses should not constitute a means of arbitrary or unjustifiable discrimination or a disguised
restriction on international trade. Unilateral actions to deal with environmental challenges
outside the jurisdiction of the importing country should be avoided. Environmental measures
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addressing transboundary or global environmental problems should, as far as possible, be based
on an international consensus.

Principle 13

States shall develop national law regarding liability and compensation for the victims of pollu-
tion and other environmental damage. States shall also cooperate in an expeditious and more
determined manner to develop further international law regarding liability and compensation for
adverse effects of environmental damage caused by activities within their jurisdiction or control
to areas beyond their jurisdiction.

Principle 14

States should effectively cooperate to discourage or prevent the relocation and transfer to other
States of any activities and substances that cause severe environmental degradation or are found
to be harmful to human health.

Principle 15

In order to protect the environment, the precautionary approach shall be widely applied by States
according to their capabilities. Where there are threats of serious or irreversible damage, lack
of full scientific certainty shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation.

Principle 16

National authorities should endeavour to promote the internalization of environmental costs and
the use of economic instruments, taking into account the approach that the polluter should, in
principle, bear the cost of pollution, with due regard to the public interest and without distorting
international trade and investment.

Principle 17

Environmental impact assessment, as a national instrument, shall be undertaken for proposed
activities that are likely to have a significant adverse impact on the environment and are subject
to a decision of a competent national authority.

Principle 18

States shall immediately notify other States of any natural disasters or other emergencies that are
likely to produce sudden harmful effects on the environment of those States. Every effort shall be
made by the international community to help States so afflicted.

Principle 19

States shall provide prior and timely notification and relevant information to potentially affected
States on activities that may have a significant adverse transboundary environmental effect and
shall consult with those States at an early stage and in good faith.

Principle 20

Women have a vital role in environmental management and development. Their full participation
is therefore essential to achieve sustainable development.
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Principle 21

The creativity, ideals and courage of the youth of the world should be mobilized to forge a global
partnership in order to achieve sustainable development and ensure a better future for all.

Principle 22

Indigenous people and their communities and other local communities have a vital role in envi-
ronmental management and development because of their knowledge and traditional practices.
States should recognize and duly support their identity, culture and interests and enable their
effective participation in the achievement of sustainable development.

Principle 23

The environment and natural resources of people under oppression, domination and occupation
shall be protected.

Principle 24

Warfare is inherently destructive of sustainable development. States shall therefore respect inter-
national law providing protection for the environment in times of armed conflict and cooperate
in its further development, as necessary.

Principle 25

Peace, development and environmental protection are interdependent and indivisible.

Principle 26

States shall resolve all their environmental disputes peacefully and by appropriate means in
accordance with the Charter of the United Nations.

Principle 27

States and people shall cooperate in good faith and in a spirit of partnership in the fulfilment of
the principles embodied in this Declaration and in the further development of international law
in the field of sustainable development.

Questions and Discussion

1. How do the provisions of the Rio Declaration differ from those of the Stockholm Decla-
ration? Which principles in either or both texts can be considered legal principles from
which obligations may emerge?

2. A second general document adopted by the Rio Conference is Agenda 21, a program of
action consisting of forty chapters with 115 specific topics contained in eight hundred pages.
There are four main parts:

* socioeconomic dimensions (e.g., habitats, health, demography, consumption, and pro-
duction patterns);

* conservation and resource management (¢.g., atmosphere, forest, water, waste, chemical
products);

* strengthening the role of nongovernmental organizations and other social groups, such
as trade unions, women, youths; and

* measures of implementation (e.g., financing, institutions).
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The chapters concerning the atmosphere (ch. g), biological diversity (ch. 15), the oceans
(ch. 17), and freshwater resources (ch. 18), as well as discussion of specific problems such
as biotechnology (ch. 15), toxic chemicals (ch. 19), and waste (chs. 20—22) have been influ-
ential in the development of national and international environmental law. Agenda 21 pays
particular attention to national legislation. It makes frequent reference to national laws,
measures, plans, programs, and standards. Chapter 8, “Integrating Environment and Devel-
opment in Decision-Making,” advocates the use of legal and economic instruments for
planning and management, with incorporation of efficiency criteria in decisions. It recog-
nizes the importance of country-specific laws and regulations for transforming environment
and development policies into action, adding that not only “command-and-control” meth-
ods should be used but also a normative framework for economic planning and market
instruments. Such methods can also be useful for the implementation of international treaty
obligations.

3. From Rio to Johannesburg

The Rio documents joined environmental protection and economic development in the
concept of sustainable development. This emphasis is understandable, because the current
economic system presents numerous challenges to environmental protection. The north-
south disparity in wealth and capacity creates difficulties in imposing uniform norms and
standards through international agreements. The desire for free trade in goods and services in
the international economic system generates opposition to trade barriers adopted to protect
the environment. A related issue is competitive disadvantage: a state taking measures to
protect the environment must count the increased costs that are borne by its economy.
Preoccupation with conditions of competition is evident in the work of the Organisation of
Economic Co-operation and Development (OECD) and the environmental side agreement
to the North American Free Trade Agreement (NAFTA). The latter calls for cooperation to
better conserve, protect, and enhance the environment while avoiding the creation of trade
distortions or new trade barriers. Other regional free trade agreements mention environmental
cooperation as an aim, including the Treaty Establishing the South African Development
Community (Windhoek, Aug. 17, 1992); Treaty Establishing a Common Market for Eastern
and Southern Africa (Kampala, Nov. 5,1993); Agreement on the North American Free Trade
Area (Washington, Ottawa, Mexico City, Dec. 17,1992); Tropical Timber Agreement (Jan. 26,
1994) and European Energy Charter (Dec. 17, 1994).

In the aftermath of Rio, virtually every major international convention concerning multi-
lateral cooperation added environmental protection as one of the goals of the states parties.
Areas of international law that developed during earlier periods began evolving in new direc-
tions because of insistence that they take into account environmental considerations. The
result was an infusion of environmental norms into nearly every branch of international
law.

New issues have emerged as a result of the continual necessity to anticipate or respond to
the consequences of technological change. Advances in biotechnology have led to the need
to promote biosafety, centered on two related issues: first, the handling of living modified
organisms (LMOs) in the laboratory to protect workers and prevent the accidental liberation
of such organisms into the surrounding ecosystem (i.e., contained use); second, the need for
regulatory systems to govern the deliberate release of LMOs into the environment for testing
or commercial purposes. States parties to the Convention on Biological Diversity adopted a
protocol on biosafety on January 29, 2000, to address those issues.
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Ecosystem protection has broadened and deepened as well. The earlier sectoral aim of
protecting wild fauna and flora is now incorporated in the comprehensive goal of maintaining
biological diversity in situ. This expanded and integrated vision includes efforts to reverse
the trend toward monocultural agriculture and stockbreeding, as well as to combat the abuse
of pesticides and fertilizers. An integrated or holistic approach to environmental protection
appears in particular in recent instruments concerning environmental protection in large
ecosystems: Antarctica (Madrid Protocol of 1991), the Alps (Salzburg Convention of 1991
and Chambéry Protocols of 1994), the Arctic region (1996 Declaration), and the Carpathian
Mountain Convention (Kiev, 2003).

The same trend can be seen in the shift toward protecting freshwater resources as hydro-
graphic units rather than individual watercourses. The unity of water resources in a hydro-
graphic basin and a consequent ecosystem approach to regulating such resources is now
generally accepted. The U.N. Convention on the Non-Navigational Uses of International
Watercourses (New York, May 21, 1997), which unified the international legal status of sur-
face and subsurface water, hastened recognition of the need to regulate fresh waters in the
entire catchment basin, mainly a regional task. The problem ahead is to organize the shared
management of water resources by all riparian states.

Most states now accept that global efforts are required to solve many aspects of environmen-
tal deterioration, such as ocean pollution, depletion of stratospheric ozone, the greenhouse
effect, and threats to biodiversity. The required cooperation necessitates adjustments between
industrialized and developing countries. The International Convention to Combat Desertifi-
cation in Those Countries Experiencing Serious Drought and/or Desertification, particularly
in Africa (June 17, 1994) is one of the most significant results of such cooperation, strongly
reflecting the concept of common but differentiated responsibilities. In addition, it takes the
principle of cooperation and melds it with the right of public participation, thus emphasizing
the need for all levels of governance and civil society to be involved in actions to combat
desertification.

4. The World Summit on Sustainable Development

In the decade after the Rio Conference, environmental concerns encountered increasing
competition on the international agenda from economic globalization, deregulation, and
privatization, an emphasis on free trade, and the development crises of countries with high
levels of poverty. The United Nations convened a conference to mark the tenth anniversary of
the Rio meeting but failed to mention the environment in its name. Instead, it was convened
as the World Summit on Sustainable Development.

Between August 26 and September 4, 2002, the representatives of more than 19o countries
met in Johannesburg, South Africa, to “reaffirm commitment to the Rio Principles, the full
implementation of Agenda 21 and the Programme for the Further Implementation of Agenda
21.” At the end of the Conference, the participating governments adopted the Declaration
on Sustainable Development affirming their will to “assume a collective responsibility to
advance and strengthen the interdependent and mutually reinforcing pillars of sustainable
development — economic development, social development and environmental protection —
at local, national, regional and global levels.” Para. 5. While recognizing that “the global
environment continues to suffer,” and acknowledging the loss of biodiversity; the depletion
of fish stocks; the progress of desertification; the evident adverse effects of climate change;
and the pollution of the air, of water and of the sea (para. 13), the Declaration mainly focused
on development and poverty eradication, especially in the poorest countries.
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There is no comprehensive international environmental agreement addressing these mat-
ters in a holistic manner, nor is there a single agency addressing the problems. The lack of
coordination among different agencies and treaty bodies has had some negative effect on the
success of environmental laws and policies and is a priority issue for the future.

Environmental law and policy also must grapple with the lack of scientific certainty
about many aspects of the physical world. Scientific uncertainty often attends issues of the
nature and scope of the adverse environmental impacts of human activities. Exacerbating the
uncertainty, damage often is measurable only years after the causative actions have occurred.
Given this situation, questions arise over how to develop environmental policy and how
to allocate risk between the present and the future. Many decisions cannot await scientific
certainty, assuming that something approaching certainty can ever be achieved. Therefore,
debate centers on whether a policy should be adopted to assume that harmful consequences
will occur unless activities or products are proven safe or whether to take a less cautious
approach, knowing that many environmental processes and changes may be irreversible and
ultimately life threatening.

In addition to uncertainty and irreversibility, environmental law must recognize the fact
that the environment is dynamic and constantly evolving. This characteristic requires flexible
laws and policies that are capable of rapid alteration in response to new circumstances. At
the same time, and perhaps paradoxically, the legal framework must look to the long term in
its efforts to maintain life and the ecological balance in an unseeable future.

5. UNCSD 2012

On December 24, 2009, the General Assembly of the United Nations passed a resolution
deciding “to organize, in 2012, the United Nations Conference on Sustainable Development
at the highest possible level...and...accept[ed] with gratitude the generous offer of the
Government of Brazel to host the Conference.” G.A. Res. 64/236 (31 March 2010). The
General Assembly agreed that the Conference will result in a focused political document that
should ensure the balanced integration of economic development, social development and
environmental protection, “as these are interdependent and mutually reinforcing components
of sustainable development.” Id.

D. Principles of International Environmental Law

The complexity of many environmental issues makes specific regulation difficult at the
international level. Instead, principles play an important role in setting forth the general
approach or bases for the development of national law and policy.

1. Prevention of Harm

Originating in the Trail Smelter arbitration, the duty to prevent extraterritorial environ-
mental harm was most famously stated in the 1972 Stockholm Declaration, Principle 21.
The principle has been repeated in MEAs like the Convention on Biological Diversity (art.
3) and the U.N. Climate Change Convention. The U.S. Restatement of Foreign Relations
Law (Third), section 601, similarly refers to the obligation of states “to conform to generally
accepted international rules and standards for the prevention, reduction, and control of injury
to the environment of another state or of areas beyond the limits of national jurisdiction.” The
International Court of Justice has called the duty to prevent extraterritorial environmental
harm part of customary international law.
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The duty to avoid transfrontier pollution requires each state to exercise due diligence, which
means to act reasonably and in good faith to regulate public and private activities subject to
its jurisdiction or control that are potentially harmful to any part of the environment. The
principle does not impose an absolute duty to prevent all harm but instead requires each
state to prohibit those activities known to cause significant harm to the environment and to
mitigate harm from lawful activities that may harm the environment.

The general duty of prevention emerges from the international responsibility not to cause
significant damage to the environment extraterritorially, but the preventive principle seeks
to avoid harm irrespective of whether or not there are transboundary impacts. The rationale
derives from the interdependence of all parts of the environment and the fact that some
environmental injury, such as the extinction of a species of fauna or flora, is irreversible.
Even when harm is remediable, the costs of rehabilitation may be prohibitive. Article 192
of the U.N. Convention on the Law of the Sea first expressed the general requirement of
prevention by affirming that “[s]tates have the general obligation to protect and preserve
the marine environment.” Subsequently, article 20 of the 1997 U.N. Convention on the
Non-Navigational Uses of International Watercourses (New York, May 21, 1997) affirmed the
same duty for international fresh water. The 1992 Convention on Biological Diversity lists
the measures that should be taken to ensure conservation and sustainable use of biological
resources within states parties.

The requirement to prevent harm is complex owing to the number and diversity of the legal
instruments in which it appears. It can perhaps better be considered an overarching aim that
gives rise to a multitude of legal mechanisms, including prior assessment of environmental
harm and procedures to license or authorize hazardous activities, including setting the con-
ditions for operation and the consequences of violations. Emission limits and other product
or process standards, the use of best-available techniques (BAT), and similar techniques can
all be considered applications of the principle of prevention. Prevention also can involve the
elaboration and adoption of overarching strategies and policies. Prior assessment of activities,
monitoring, notification, and exchange of information are general obligations contained in
nearly all environmental agreements. The failure to comply with any of these requirements
can indicate the absence of due diligence.

2. Precaution

The proclamation of the precautionary principle, which the U.S. government prefers to
call the precautionary approach, can be considered one of the most important provisions in
the Rio Declaration. Principle 15 provides:

In order to protect the environment, the precautionary principle shall be widely applied by States
according to their capabilities. Where there are threats of serious or irreversible damage, lack of
full scientific certainty shall not be used as a reason for postponing cost effective measures to
prevent environmental degradation.

Formulations of the precautionary principle are relatively recent, but since 1992, the pre-
cautionary principle has appeared in almost all international instruments related to environ-
mental protection. It has also been applied in national laws and jurisprudence. The Indian
Supreme Court has said the following:

Duty is cast upon the Government under Article 21 of the Constitution of India to protect
the environment and the two salutary principles which govern the law of environment are: (i)
the principles of sustainable development and (ii) the precautionary principle. It needs to be
highlighted that the Convention on Biological Diversity has been acceded to by our country and,
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therefore, it has to implement the same. As was observed by this Court in Vishaka and Ors. v.
State of Rajasthan and Ors. (1997 (6) SCC 241), in the absence of any inconsistency between the
domestic law and the international conventions, the rule of judicial construction is that regard
must be had to international convention and norms even in construing the domestic law. It
is, therefore, necessary for the Government to keep in view the international obligations while
exercising discretionary powers under the Conservation Act unless there are compelling reasons
to depart therefrom.

The United Nations Conference on Human Environment held in Stockholm during June
1972 brought into focus several alarming situations and highlighted the immediate need to take
steps to control the menace of pollution to the Mother Earth, air and of space failing which,
the Conference cautioned mankind, it should be ready to face the disastrous consequences. The
suggestions noted in this Conference were reaffirmed in successive Conferences followed by Earth
Summit held at Rio-de Janeiro (Brazil) in 1992.

K.M. Chinnappa, T.N. Godavarman Thirumalpad v. Union of India et al., [2002] INSC 453
(2002). The Canadian Supreme Court applied the precautionary principle in the following
case.

Canada Liée (Spraytech, Société d’arrosage) and Services des espaces verts
Ltée/Chemlawn v. Hudson (Town), No. 114957
Judgment of the Supreme Court
200 D.L.R. (4th) 419, 425—40, (2001)2 SCR 241; ILDC 185 (CA 2001)

[1] 'HEUREUX-DUBE J. (GONTHIER, BASTARACHE AND ARBOUR J]. concur[r]ing): — The context
of this appeal includes the realization that our common future, that of every Canadian community,
depends on a healthy environment. In the words of the Superior Court judge: “T'wenty years ago,
there was very little concern over the effect of chemicals such as pesticides on the population.
Today, we are more conscious of what type of an environment we wish to live in, and what quality
of life we wish to expose our children [to]” ((1993), 19 M.P.L.R. (2d) 224, at p. 230). This Court
has recognized that “[e]veryone is aware that individually and collectively, we are responsible for
preserving the natural environment. . . environmental protection [has] emerged as a fundamental
value in Canadian society”: Ontario v. Canadian Pacific Ltd., 1995 CanLlIl 112 (S§.C.C.), [1995]
2 S.C.R. 1031, at para. 55. See also Friends of the Oldman River Society v. Canada (Minister of
Transport), 1992 CanLlII 110 (S.C.C.), [1992] 1 S.C.R. 3, at pp. 16-17.

[2] Regardless of whether pesticides are in fact an environmental threat, the Court is asked to
decide the legal question of whether the Town of Hudson, Quebec, acted within its authority in
enacting a by-law regulating and restricting pesticide use.

I. Facts

[5] The appellants are landscaping and lawn care companies operating mostly in the region
of greater Montreal, with both commercial and residential clients. They make regular use of
pesticides approved by the federal Pest Control Products Act, R.S.C. 1985, c. P-g, in the course of
their business activities and hold the requisite licences under Quebec’s Pesticides Act, R.S.Q., c.
P-9.3.

[6] The respondent, the Town of Hudson (“the Town”), is a municipal corporation governed
by the Cities and Towns Act, R.S.Q., c¢. C-19 (“C.T.A.”). It is located about 40 kilometres west
of Montreal and has a population of approximately 5,400 people, some of whom are clients of
the appellants. In 1991, the Town adopted By-law 270, restricting the use of pesticides within its
perimeter to specified locations and for enumerated activities. The by-law responded to residents’



Law and the Environment 83

concerns, repeatedly expressed since 1985. The residents submitted numerous letters and com-
ments to the Town’s Council. The definition of pesticides in By-law 270 replicates that of the
Pesticides Act.

[7] In November 1992, the appellants were served with a summons by the Town to appear before
the Municipal Court and respond to charges of having used pesticides in violation of By-law 270.
The appellants pled not guilty and obtained a suspension of proceedings in order to bring a
motion for declaratory judgment before the Superior Court (under art. 453 of Quebec’s Code of
Civil Procedure, R.S.Q., c. C-25). They asked that the court declare By-law 270 (as well as By-law
248, which is not part of this appeal) to be inoperative and ultra vires the Town’s authority.

[8] The Superior Court denied the motion for declaratory judgment, finding that the by-laws fell
within the scope of the Town’s powers under the C.T.A. This ruling was atfirmed by a unanimous
Quebec Court of Appeal.

V. Analysis

A. Did the Town Have the Statutory Authority to Enact By-law 270?

[18] In R. v. Sharma, 1993 CanLlI 165 (S.C.C.), [1993] 1 S.C.R. 650, at p. 668, this Court
recognized “the principle that, as statutory bodies, municipalities ‘may exercise only those powers
expressly conferred by statute, those powers necessarily or fairly implied by the expressed power in
the statute, and those indispensable powers essential and not merely convenient to the effectuation
of the purposes of the corporation” (Makuch, Canadian Municipal and Planning Law (1983), at p.
115).” Included in this authority are “general welfare” powers, conferred by provisions in provincial
enabling legislation, on which municipalities can draw. . ..

[20] While enabling provisions that allow municipalities to regulate for the “general welfare”
within their territory authorize the enactment of by-laws genuinely aimed at furthering goals such
as public health and safety, it is important to keep in mind that such open-ended provisions do
not confer an unlimited power. Rather, courts faced with an impugned by-law enacted under an
“omnibus” provision such as s. 410 C.T.A. must be vigilant in scrutinizing the true purpose of
the by-law. In this way, a municipality will not be permitted to invoke the implicit power granted
under a “general welfare” provision as a basis for enacting by-laws that are in fact related to ulterior
objectives, whether mischievous or not. . . .

[23] Section 410(1) C.T.A. provides that councils may make by-laws:

410(1) To secure peace, order, good government, health and general welfare in the territory of the
municipality, provided such by-laws are not contrary to the laws of Canada, or of Québec, nor
inconsistent with any special provision of this Act or of the charter.

[24] The appellants argue that By-law 270 imposes an impermissible absolute ban on pesticide
use. They focus on s. 2 of the by-law, which states that: “The spreading and use of a pesticide is
prohibited throughout the territory of the Town.” In my view, the by-law read as a whole does
not impose such a prohibition. By-law 270’s ss. 3 to 6 state locations and situations for pesticide
use. . ..

[26] In Shell, supra, at pp. 276—77, Sopinka J. for the majority quoted the following with approval
from Rogers, supra, § 64.1 at p. 387:

In approaching a problem of construing a municipal enactment a court should endeavour firstly
to interpret it so that the powers sought to be exercised are in consonance with the purposes of
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the corporation. The provision at hand should be construed with reference to the object of the
municipality: to render services to a group of persons in a locality with a view to advancing their
health, welfare, safety and good government.

In that case, Sopinka J. enunciated the test of whether the municipal enactment was “passed for
a municipal purpose.” Provisions such as s. 410(1) C.T.A. ... must have a reasonable connection
to the municipality’s permissible objectives. As stated in Greenbaum, supra, at p. 689: “municipal
by-laws are to be read to fit within the parameters of the empowering provincial statute where
the by-laws are susceptible to more than one interpretation. However, courts must be vigilant in
ensuring that municipalities do not impinge upon the civil or common law rights of citizens in
passing ultra vires by-laws.”

[27]...Based on the distinction between essential and non-essential uses of pesticides, it is
reasonable to conclude that the Town by-law’s purpose is to minimize the use of allegedly harmful
pesticides in order to promote the health of its inhabitants. This purpose falls squarely within the
“health” component of s. 410(1). . ..

[28] The appellants claim that By-law 270 is discriminatory and therefore ultra vires because of
what they identify as impermissible distinctions that affect their commercial activities. There is
no specific authority in the C.T.A. for these distinctions. . . .

[29] Without drawing distinctions, By-law 270 could not achieve its permissible goal of aiming
to improve the health of the Town’s inhabitants by banning non-essential pesticide use. If all
pesticide uses and users were treated alike, the protection of health and welfare would be sub-
optimal. For example, withdrawing the special status given to farmers under the by-law’s s. 4 would
work at cross-purposes with its salubrious intent. Section 4 thus justifiably furthers the objective
of By-law 270. Having held that the Town can regulate the use of pesticides, I conclude that the
distinctions impugned by the appellants for restricting their businesses are necessary incidents
to the power delegated by the province under s. 410(1) C.T.A. They are “so absolutely necessary
to the exercise of those powers that [authorization has] to be found in the enabling provisions,
by necessary inference or implicit delegation”; Arcade Amusements, supra, at p. 414, quoted in
Greenbaum, supra, at p. 695.

[30] To conclude this section on statutory authority, I note that reading s. 410(1) to permit the
Town to regulate pesticide use is consistent with principles of international law and policy. My
reasons for the Court in Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2
S.C.R. 817, at p. 861, 174 D.L.R. (4™), observed that “the values reflected in international human
rights law may help inform the contextual approach to statutory interpretation and judicial review.”
As stated in Driedger on the Construction of Statutes, supra, at p. 330:

[TThe legislature is presumed to respect the values and principles enshrined in international law,
both customary and conventional. These constitute a part of the legal context in which legislation
is enacted and read. In so far as possible, therefore, interpretations that reflect these values and
principles are preferred. [Emphasis added.]

[31] The interpretation of By-law 270 contained in these reasons respects international law’s “pre-
cautionary principle,” which is defined as follows at para. 7 of the Bergen Ministerial Declaration
on Sustainable Development (199o):

In order to achieve sustainable development, policies must be based on the precautionary prin-
ciple. Environmental measures must anticipate, prevent and attack the causes of environmental
degradation. Where there are threats of serious or irreversible damage, lack of full scientific
certainty should not be used as a reason for postponing measures to prevent environmental degra-
dation.
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Canada “advocated inclusion of the precautionary principle” during the Bergen Conference nego-
tiations (D. VanderZwaag, CEPA Issue Elaboration Paper No. 18, CEPA and the Precautionary
Principle/Approach (1995), at p. 8). The principle is codified in several items of domestic legisla-
tion: see for example the Oceans Act, S.C. 1996, c. 31, Preamble (para. 6); Canadian Environmental
Protection Act, 1999, S.C. 1999, c. 33, s. 2(1) (@); Endangered Species Act, S.N.S. 1998, c. 11, ss. 2(1)
(h) and 11(1).

[32] Scholars have documented the precautionary principle’s inclusion “in virtually every
recently adopted treaty and policy document related to the protection and preservation of the
environment” (D. Freestone and E. Hey, “Origins and Development of the Precautionary Princi-
ple,” in D. Freestone and E. Hey, eds., The Precautionary Principle and International Law (1996),
at p. 41. As a result, there may be “currently sufficient state practice to allow a good argument
that the precautionary principle is a principle of customary international law” (J. Cameron and
J. Abouchar, “The Status of the Precautionary Principle in International Law,” in ibid., at p. 52).
See also O. Mclntyre and T. Mosedale, “The Precautionary Principle as a Norm of Customary
International Law” (1997), 9 J. Env. L. 221, at p. 241 (“the precautionary principle has indeed
crystallised into a norm of customary international law”). The Supreme Court of India consid-
ers the precautionary principle to be “part of the Customary International Law” (A.P. Pollution
Control Board v. Nayudu, 1999 S.O.L. Case No. 53, at para. 27). See also Vellore Citizens Wel-
fare Forum v. Union of India, [1996] Supp. 5 S.C.R. 241. In the context of the precautionary
principle’s tenets, the Town’s concerns about pesticides fit well under their rubric of preventive
action.

Questions and Discussion

1. In its judgment in the Affaire Tdtar ¢. Roumanie (App. No. 67021/01, in French only),
delivered March 17, 2009, the European Court of Human Rights quoted extensively from
the Stockholm and Rio Declarations, among other international sources, and cited to
developments in the European Union to conclude that, in Europe, the precautionary
principle has evolved from being a philosophical concept to becoming a legal norm. The
court held Romania liable for failing to take measures to protect individuals from the hazards
of a gold-mining operation, recalling to the government the importance of the precautionary
principle (para. 120).

2. In general, the precautionary principle can be considered the most developed form of
prevention. Precaution means preparing for potential, uncertain, or even hypothetical
threats, when there is no irrefutable proof that damage will occur. It is prevention based on
probabilities or contingencies, but it cannot eliminate all conjectural or speculative risks
that lack any scientific basis, such as those based on astrological predictions or psychic
visions. Precaution particularly applies when the consequences of nonaction could be
serious or irreversible. Policy makers must consider the circumstances of a given situation
and decide whether scientific opinion is based on credible evidence and reliable scientific
methodology. Such a development expands the important role of scientists in the protection
of the environment: decision makers must adopt measures based on a general knowledge
of the environment and the problems its protection raises.

3. A number of commentators maintain that the precautionary principle requires a reversal
of the ordinary burden of proof on those seeking to prohibit an activity because of threats
to the environment or human health. These scholars claim that, under the precautionary
principle, those seeking to engage in a potentially harmful activity must bear the burden of
proving that such an activity will be harmless or within an acceptable level of risk, taking
into account any risk management plans. See, e.g., Charmain Barton, The Status of the
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Precautionary Principle in Australia, 22 Harv. ENVTL. L. REV. 509, 519-21 (1998). See also
the discussion in Tim O’'Riordan & James Cameron, The History and Contemporary Sig-
nificance of the Precautionary Principle, in INTERPRETING THE PRECAUTIONARY PRINCIPLE
12, 1326 (Tim O’Riordan & James Cameron eds., 1994). Does Principle 15 of the Rio
Declaration support this view?

4. See also Fuel Retailers Association of Southern Africa v. Director-General Environmental
Management, Department of Agriculture, Conservation and Environment, Mpumalanga
Province, et al., Case No. CCT 67/06; ILDC 783 (ZA 2007) (South Africa), excerpted in
Chapter 7.

3. The Polluter-Pays Principle

The polluter-pays principle seeks to impose the costs of environmental harm on the party
responsible for the pollution. This principle was set out by the OECD as an economic princi-
ple and as the most efficient way to allocate costs of pollution prevention and control measures
introduced by the public authorities in member countries. It is intended to encourage the
internalization of environmental costs and the rational use of scarce environmental resources
and to avoid distortions in international trade and investment. This can be interpreted in
different ways: compensation for damage may or may not be included; the concept of the
polluter can vary, from the producer of merchandise to the consumer who uses it. Interna-
tional practice thus far seems to aim to eliminate public subsidies for pollution abatement by
companies.

In fact, pollution control costs can be borne by the community, by those who pollute, or
by consumers. Using the example of an industry that discharges pollutants into a river, there
are at least five possible allocations of the economic consequences:

1. The river can remain polluted, as a public good common resource, and rendered unsuitable
for certain downstream activities, causing the downstream community to suffer an economic
loss;

2. The downstream community can build an adequate water treatment plant at its own cost;

The polluter may receive public subsidies for controlling the pollution;

+ W

The polluter bears the costs of pollution control in application of the polluter-pays princi-
ples;

5. 'The enterprise incorporates the costs of pollution abatement in the price of the products
and passes them on to the consumer.

Disincentives, such as penalties and civil liability, can also be considered applications of
the polluter-pays principle. They aim to induce actors to take greater care in their behavior
to avoid the increased costs represented by the penalties. Little empirical work has been
done, but there is some evidence for the deterrent effect of a liability regime. As a matter
of economic analysis, in a perfect market those responsible for harm would be expected to
invest in prevention when the cost of prevention is likely to avoid damage that would be
more costly to restore than to prevent. The market is not perfect, however, in part because
of regulatory intervention. For example, prevention may require new equipment that tax
regulations demand be capitalized and depreciated over time, whereas the costs of restoration
can be deducted immediately as expenses, making the latter preferable to the former as an
economic matter. Permit requirements may make changes to installations more difficult and
costly, even if the result is greater prevention. The uncertainty of harm, its scale, or likelihood
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may also contribute to a decision that the costs of prevention are greater than the potential

costs of liability.

4. Sustainable Development

Since the end of the 198os, the principle of sustainable development has dominated
international activities in the field of environmental protection. It was defined in the 1987
Report of the World Commission on Environment and Development as “development that
meets the needs of the present without compromising the ability of future generations to
meet their own needs.” World Commission on Environment and Development, U.N. Doc.
Alg2/47 (11 Dec. 1987), reprinted in Our CoMMON FUTURE 43 (1987) (also known as the
“Bruntland Commission Report” after the Commission’s chair, former Norwegian Prime
Minister Gro Harlem Brundtland). The Report identified the critical objectives of sustainable
development:

* reviving growth but changing its quality;

* meeting essential needs for jobs, food, energy, water, and sanitation;
* ensuring a sustainable level of populations;

* conserving and enhancing the resource base;

* reorienting technology and managing risk; and

* merging environment and economics in decision making.

Principle 4 of the Rio Declaration states that, “in order to achieve sustainable development,
environmental protection shall constitute an integral part of the development process and
cannot be considered in isolation from it.” Approaches that take into account long-term
strategies and that include the use of environmental and social impact assessment, risk
analysis, cost-benefitanalysis, and natural resources accounting are necessary. The integration
of environmental, social, and economic policies also requires transparency and broad public
participation in governmental decision making.

As its title shows, the Johannesburg World Summit on Sustainable Development focused
on this concept with particular emphasis on eradicating poverty. During the same year, the
first attempt to define sustainable development in a binding text appeared in article 3(1)(a)
of the Convention for Cooperation in the Protection and Sustainable Development of the
Marine and Coastal Environment of the Northeast Pacific (Antigua, Feb. 18, 2002):

For the purpose of this Convention sustainable development means the process of progressive
change in the quality of life of human beings, which places it as the center and primordial sub-
ject of development, by means of economic growth with social equity and the transformation
of methods of production and consumption patterns, and which is sustained in the ecologi-
cal balance and vital support of the region. This process implies respect for regional, national
and local ethnic and cultural diversity, and full participation of people in peaceful coexistence
and in harmony with nature, without prejudice to and ensuring the quality of life of future
generations.

In the same treaty, the concept of maintaining environmental services is considered essential
to sustainable development. According to the Convention, it means the services provided by
the functions of nature itself, such as the protection of soil by trees, the natural filtration and
purification of water, and the protection of habitat for biodiversity. Art. 3(1)(c).



88 Environmental Protection and Human Rights

Case Concerning the Gab¢ikovo-Nagymaros Project (Hungary v. Slovakia),
1997 1.C.J. 7, 77-78

[In this case, the International Court of Justice had occasion to directly consider how to balance
the need for economic development with environmental protection. In a 1977 bilateral treaty,
Hungary and Slovakia agreed to build and operate a dam and system of locks on the Danube
River, intended to significantly contribute to the economies of both states by increasing shipping
access and by powering two large hydroelectric power plants. The parties recognized that the
project also could threaten the surrounding environment and included treaty provisions “for the
protection of nature” and obligating the parties to ensure that water quality was not diminished.

In 1989, Hungary suspended work on the project because new evidence had come to light
about greater adverse environmental consequences than originally anticipated and there was
growing domestic public opposition to the project. In 1992, Hungary notified Slovakia that it
was terminating the treaty. Slovakia proceded unilaterally to construct a modified system of locks
known as Variant C and put it into operation, dramatically reducing the flow of the Danube River
downstream into Hungary. Hungary demanded that Slovakia restore the Danube to its pre-Variant
C status. Slovakia refused.

In 1993, the parties agreed to submit this dispute to the ICJ. The Court ruled that Hungary
had breached the 1977 treaty by suspending work on the project and that the breach could
not be excused on the ground of ecological necessity. The Court also held that Slovakia was
responsible for the interference with Hungary’s interests in the Danube through the operation
of Variant C. The ICJ concluded that the 1977 treaty was still in force and directed the parties
to enter into good faith negotiations to reach a workable solution. In the course of its judgment
the Court acknowledged the existence of international environmental norms and directed the
parties to consider the principle of sustainable development in trying to reconcile the competing
environmental and development aspects of the situation. — Eds. ]

140. It is clear that the Project’s impact upon, and its implications for, the environment are of
necessity a key issue. The numerous scientific reports which have been presented to the Court by
the Parties — even if their conclusions are often contradictory — provide abundant evidence that
this impact and these implications are considerable.

In order to evaluate the environmental risks, current standards must be taken into consideration.
This is not only allowed by the wording of Articles 15 and 19, but even prescribed, to the extent
that these articles impose a continuing — and thus necessarily evolving — obligation on the parties
to maintain the quality of the water of the Danube and to protect nature.

The Court is mindful that, in the field of environmental protection, vigilance and prevention
are required on account of the often irreversible character of damage to the environment and of
the limitations inherent in the very mechanism of reparation of this type of damage.

Throughout the ages, mankind has, for economic and other reasons, constantly interfered with
nature. In the past, this was often done without consideration of the effects upon the environment.
Owing to new scientific insights and to a growing awareness of the risks for mankind — for present
and future generations — of pursuit of such interventions at an unconsidered and unabated pace,
new norms and standards have been developed, set forth in a great number of instruments during
the last two decades. Such new norms have to be taken into consideration, and such new standards
given proper weight, not only when States contemplate new activities but also when continuing
with activities begun in the past. This need to reconcile economic development with protection
of the environment is aptly expressed in the concept of sustainable development.

For the purposes of the present case, this means that the Parties together should look afresh at
the effects on the environment of the operation of the Gab¢ikovo power plant. In particular they
must find a satisfactory solution for the volume of water to be released into the old bed of the
Danube and into the side-arms on both sides of the river.
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Jayal and Others v. India and Others, (2004) g SCC 362, 2003(7) SCALEs4

[This case concerned a challenge to the construction of the Terhi Dam. The petitioners
alleged that further study and tests were necessary to ensure the safety of the dam and that
conditions imposed by an environmental clearance issued for the project had not been complied
with. As a result, the petitioners claimed that the project had to be halted until the further tests
were completed and the conditions complied with. The Court refused to order the additional
tests because the “decision-making agency took a well informed decision. . . there is no need to
interfere.” It stated, “This Court cannot sit in judgment over the cutting edge of scientific analysis
relating to the safety of any project. . .. When the Government or the concerned authorities after
due consideration of all viewpoints and full application of mind took a decision, then it is not
appropriate for the Court to interfere.” The Court also ruled that the conditions imposed by
the environmental clearance had been complied with, even if there had been occasional lapses
that had to be enforced by the supervising agencies. In the course of addressing the conditions
issue, the Court made the following observations about the connection between environment and
development and the imposition of environmental conditions. — Eds.]

RAJENDRA BABU, J., Writ Petition No. 295 of 1992:

21. Before adverting to other issues, certain aspects pertaining to the preservation of ecology and
development have to be noticed. In...M.C Mehta v. Union of India, 2002 (4) SCC 353, it
was observed that the balance between environmental protection and developmental activities
could only be maintained by strictly following the principle of “sustainable development.” This
is a development strategy that caters the needs of the present without negotiating the ability of
upcoming generations to satisfy their needs. The strict observance of sustainable development will
put us on a path that ensures development while protecting the environment, a path that works
for all peoples and for all generations. It is a guarantee to the present and a bequeath to the future.
All environmental related developmental activities should benefit more people while maintaining
the environmental balance. This could be ensured only by the strict adherence of sustainable
development without which life of coming generations will be in jeopardy.

23. ... The right to development includes the whole spectrum of civil, cultural, economic,
political and social process, for the improvement of peoples’ well being and realization of their
full potential. It is an integral part of human rights. Of course, construction of a dam or a mega
project is definitely an attempt to achieve the goal of wholesome development. Such works could
very well be treated as integral component for development.

24. ...[A]dherence [to the] sustainable development principle is a sine qua non for the main-
tenance of the symbiotic balance between the rights to environment and development. Right to
environment is a fundamental right. On the other hand right to development is also one. Here the
right to “sustainable development” cannot be singled out. Therefore, the concept of “sustainable
development” is to be treated as an integral part of “life” under Article 21 [of the Indian Con-
stitution]. The weighty concepts like inter-generational equity . . ., public trust doctrine. . ., and
precautionary principle.. . ., which we declared as inseparable ingredients of our environmental
jurisprudence, could only be nurtured by ensuring sustainable development.

25. T'o ensure sustainable development is one of the goals of Environmental Protection Act, 1986
(for short “the Act”) and this is quite necessary to guarantee “right to life” under Article 21. If
the Act is not armed with the powers to ensure sustainable development, it will become a barren
shell. In other words, sustainable development is one of the means to achieve the object and
purpose of the Act as well as the protection of “life” under Article 21. Acknowledgment of this
principle will breathe new life into our environmental jurisprudence and constitutional resolve.
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Sustainable development could be achieved only by strict compliance of the directions under
the Act. The object and purpose of the Act — “to provide for the protection and improvement
of environment” [~] could only be achieved by ensuring the strict compliance of its directions.
The concerned authorities by exercising [their] powers under the Act will have to ensure the
acquiescence of sustainable development. Therefore, the directions or conditions put forward
by the Act need to be strictly complied with. Thus the power under the Act cannot be treated
as a power simpliciter, but it is a power coupled with duty. It is the duty of the State to make
sure the fulfillment of conditions or direction under the Act. Without strict compliance, right to
environment under Article 21 could not be guaranteed and the purpose of the Act will also be
defeated. The commitment to the conditions thereof is an obligation both under Article 21 and
under the Act. The conditions glued to the environmental clearance for the Tehri Dam Project
given by the Ministry of Environment vide its Order dated July 19, 1990 has to be viewed from this
perspective.

Questions and Discussion

1. Can environmental protection and economic development be reconciled? Is that what
sustainable development attempts to achieve? At least part of the reason that the Brundtland
Commission met such a favorable reception from the vast majority of states is because it
posits that “only growth can eliminate poverty. Only growth can create the capacity to solve
environmental problems. But growth cannot be based on overexploitation of resources. . . . It
must be managed to enhance the resource base on which all countries depend.” Gro Harlem
Bruntland, Global Change and Our Common Future, in ONE EarTH, ONE FUTURE: OUR
CHANGING GLOBAL ENVIRONMENT 150 (Cheryl Simon Silver with Ruth S. DeFries eds.,
1990). Why would such a formulation be attractive to a broad spectrum of states very
differently situated economically, environmentally, politically, socially, and so on?

2. Does the principle of sustainable development imply limits? s it the same as sustainable
growth implied in note 1 here? Does integrating environment and development somehow
subordinate environmental concerns to development? On these and other issues, see Marc
Pallemaerts, International Environmental Law from Stockholm to Rio: Back to the Future?,
1 REVUE. EUR. Comm. & INT'L ENVTL L. 254-66.

3. To what extent should the needs of poor nations for economic development override envi-
ronmental concerns? Consider the principle of common but differentiated responsibilities
discussed in the following section.

5. Equitable Principles

In most national legal systems, equity has played a major part in determining the distribu-
tion of rights and responsibilities in conditions of scarcity and inequality. The general value
of equity is largely accepted in this context, but debate exists on the appropriate principles to
determine equitable allocation, such as whether decisions should be based on need, capacity,
prior entitlement, just deserts, the greatest good for the greatest number, or strict equality of
treatment. In addition, a single factor, such as need, may be asserted by more than one actor
or group of actors. Equity also may provide a basis for decision in the absence of law or when
it is necessary to fill in gaps in existing norms, such as when new issues emerge that give rise
to disputes. International tribunals have applied equity in this way, but usually on the basis
that the equitable principle being invoked is a general principle of law recognized by Article
38(1)(c) of the Statute of the International Court of Justice. Thus, international courts have



Law and the Environment 91

applied notions, such as equitable estoppel. See Diversion of the Waters of the Meuse, P.C.L].
(ser. A/B) No. 70, at 25, where the Permanent Court of International Justice held that it was
inequitable for the applicant state to complain of a harmful act that the applicant itself had
committed in the past.

In international environmental law, some developing countries have argued for exemp-
tions from legal norms or for preferential treatment on the basis that international legal
rules impose on them a disproportionate environmental burden because of the export of
pollution from wealthier countries while they are unable to share in the benefits derived
from activities producing the pollution. Trade preferences that accord differential and more
favorable treatment to developing countries, as an exception to article I of GATT, reflect such
equitable adjustments to the law. Developing countries have successfully pressed the issue
of equitable allocation of resources and burden sharing for several reasons. First, they hold
the major part of the earth’s biological resources and need or want to use them for economic
development, whereas developed states have an interest in the conservation and sustainable
utilization of these resources, many of which are the source of desired products, as well as a
foundation of ecological processes (e.g., tropical forests as carbon sinks). Second, developing
countries have been able to focus on fairness in pointing out the predominant responsibility
of wealthier states for pollution. Third, developing states can legitimately plead their inability
to participate or comply in environmental protection agreements as a result of poverty and
weak institutions.

Equity has been used most often in environmental agreements to fairly allocate and
regulate scarce resources and to ensure that the benefits of environmental resources, the costs
associated with protecting them, and any degradation that occurs (i.e., all the benefits and
burdens) are fairly shared by all members of society. In this respect, equity is an application of
the principles of distributive justice, which seek to reconcile competing social and economic
policies to obtain the fair sharing of resources. It does this by incorporating equitable principles
in legal instruments to mandate just procedures and results.

Concern about the equitable distribution of the burdens of environmental protection
has led to the creation of a series of financial mechanisms, exemptions, provisions for the
transfer of technology, and flexibility in the time required for compliance with international
obligations. Capacity building through the provision of financial resources and the transfer
of technology is widely included in global multilateral environmental agreements and often
becomes a condition for compliance by developing countries. Explicitly stating that economic
and social development and poverty eradication are the first and overriding priorities of
developing-country parties, the Convention on Biological Diversity (CBD) and the U.N.
Framework Convention on Climate Change (UNFCCC) make the provision of financial
resources and the transfer of technology from developed country parties a condition for
the implementation of treaty obligations by developing country parties. Other conventions,
such as the Convention to Combat Desertification in Those Countries Experiencing Serious
Drought and/or Desertification, Particularly in Africa, express a concern for the special needs
and circumstances of developing countries, particularly the least developed, in combating
environmental degradation.

a. Intergenerational Equity

Intergenerational equity as a principle of international justice is based on the recogni-
tion of three key facts: (1) human life emerged from, and is dependent on, Earth’s natural
resource base, including its ecological processes, and is thus inseparable from environmental
conditions; (2) human beings have a unique capacity to alter the environment on which life
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depends; and (3) no generation has a superior claim to Earth’s resources, because humans did
not create them but inherited them. From these facts the notion emerges that humans who
are alive today have a special obligation as custodians or trustees of the planet to maintain its
integrity to ensure the survival of the human species. Those living have received a heritage
from their ancestors in which they have beneficial rights of use that are limited by the interests
and needs of future generations. This limitation requires each generation to maintain the
corpus of the trust and pass it on in no worse condition than it was received. Another way to
consider the issue is to view current environmental goods, wealth, and technology as owing to
the progress of prior generations. This debt cannot be discharged backward so it is projected
forward and discharged in the present on behalf of the future.

The equitable concept of trust places obligations on the trustees, such as conserving and
maintaining the trust resources. The trustees, also the present generation of beneficiaries, are
thus constrained in their use of resources. Meeting the obligation calls for minimizing or
avoiding long-term and irreversible damage to the environment. Three implications emerge
from the principle of intergenerational equity: first, that each generation is required to
conserve the diversity of the natural and cultural resource base so that it does not unduly
restrict the options available to future generations to satisfy their own values and needs.
Second, the quality of ecological processes passed on should be comparable to that enjoyed
by the present generation. Third, the past and present cultural and natural heritage should be
conserved so that future generations will have access to it. These rights and obligations derive
from a notion of human society that extends beyond the totality of the current planetary
population, giving it a temporal dimension. Although it may be objected that there are no
rights holders present to correspond to the obligations imposed, the Philippines Supreme
Court has found that present generations have standing to represent future generations in the
following case.

Minors Oposa v. Secretary of the Department of Environment and Natural Resources,
Supreme Court of the Philippines, [1993] PHSC 577 (en banc),
reprinted in 33 [.L.M. 168 (1994)

DaAvIDE, JR., J.:

... [TThis petition bears upon the right of Filipinos to a balanced and healthful ecology which
the petitioners dramatically associate with the twin concepts of “inter-generational responsibility”
and “inter-generational justice.” Specifically, it touches on the issue of whether the said petitioners
have a cause of action to “prevent the misappropriation or impairment” of Philippine rainforests
and “arrest the unabated hemorrhage of the country’s vital life-support systems and continued rape
of Mother Earth.”

... The principal plaintiffs. .. are all minors duly represented and joined by their respective
parents. . .. The complaint was instituted as a taxpayers’ class suit and alleges that the plaintiffs
“are all citizens of the Republic of the Philippines, taxpayers, and entitled to the full benefit, use
and enjoyment of the natural resource treasure that is the country’s virgin tropical rainforests.” The
same was filed for themselves and others who are equally concerned about the preservation of said
resource but are “so numerous that it is impracticable to bring them all before the Court.” The
minors further asseverate that they “represent their generation as well as generations yet unborn.”

Petitioners contend that the complaint clearly and unmistakably states a cause of action as it
contains sufficient allegations concerning their right to a sound environment based on Articles
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19, 20 and 21 of the Civil Code (Human Relations), Section 4 of Executive Order (E.O.) No. 192
creating the DENR, Section 3 of Presidential Decree (P.D.) No. 1151 (Philippine Environmental
Policy), Section 16, Article II of the 1987 Constitution recognizing the right of the people to a
balanced and healthful ecology, the concept of generational genocide in Criminal Law and the
concept of man’s inalienable right to self-preservation and self-perpetuation embodied in natural
law. Petitioners likewise rely on the respondent’s correlative obligation, per Section 4 of E.O. No.
192, to safeguard the people’s right to a healthful environment.

Before going any further, [w]e must first focus on some procedural matters. . . .

This case...has a special and novel element. Petitioners minors assert that they represent
their generation as well as generations yet unborn. We find no difficulty in ruling that they can,
for themselves, for others of their generation and for the succeeding generations, file a class
suit. Their personality to sue in behalf of the succeeding generations can only be based on the
concept of intergenerational responsibility insofar as the right to a balanced and healthful ecology
is concerned. Such a right, as hereinafter expounded, considers the “rhythm and harmony of
nature.” Nature means the created world in its entirety. Such rhythm and harmony indispensably
include, inter alia, the judicious disposition, utilization, management, renewal and conservation
of the country’s forest, mineral, land, waters, fisheries, wildlife, off-shore areas and other natural
resources to the end that their exploration, development and utilization be equitably accessible
to the present as well as future generations. Needless to say, every generation has a responsibility
to the next to preserve that thythm and harmony for the full enjoyment of a balanced and
healthful ecology. Putalittle differently, the minors’ assertion of their right to a sound environment
constitutes, at the same time, the performance of their obligation to ensure the protection of that
right for the generations to come.

The locus standi of the petitioners having thus been addressed, We shall now proceed to the
merits of the petition.

After a careful perusal of the complaint in question and a meticulous consideration and evalu-
ation of the issues raised and arguments adduced by the parties, We do not hesitate to find for the
petitioners and rule against the respondent Judge’s challenged order for having been issued with
grave abuse of discretion amounting to lack of jurisdiction.

The complaint focuses on one specific fundamental legal right — the right to a balanced and
healthful ecology which, for the first time in our nation’s constitutional history, is solemnly
incorporated in the fundamental law. Section 16, Article II of the 1987 Constitution explicitly
provides:

SEC. 16. The State shall protect and advance the right of the people to a balanced and healthful
ecology in accord with the rhythm and harmony of nature.

This right unites with the right to health which is provided for in the preceding section of the
same article:

SEC. 15. The State shall protect and promote the right to health of the people and instill health
consciousness among them.

While the right to a balanced and healthful ecology is to be found under the Declaration of
Principles and State Policies and not under the Bill of Rights, it does not follow that it is less
important than any of the civil and political rights enumerated in the latter. Such a right belongs
to a different category of rights altogether for it concerns nothing less than self-preservation and
self-perpetuation — aptly and fittingly stressed by the petitioners — the advancement of which may
even be said to predate all governments and constitutions. As a matter of fact, these basic rights



94 Environmental Protection and Human Rights

need not even be written in the Constitution for they are assumed to exist from the inception
of humankind. If they are now explicitly mentioned in the fundamental charter, it is because
of the well-founded fear of its framers that unless the rights to a balanced and healthful ecology
and to health are mandated as state policies by the Constitution itself, thereby highlighting their
continuing importance and imposing upon the state a solemn obligation to preserve the first and
protect and advance the second, the day would not be too far when all else would be lost not only
for the present generation, but also for those to come — generations which stand to inherit nothing
but parched earth incapable of sustaining life.

The right to a balanced and healthful ecology carries with it the correlative duty to refrain from
impairing the environment.

Thus, the right of the petitioners (and all those they represent) to a balanced and healthful
ecology is as clear as the DENR’s duty — under its mandate and by virtue of its powers and
functions under E.O. No. 192 and the Administrative Code of 1987 — to protect and advance the
said right.

A denial or violation of that right by the other who has the correlative duty or obligation to
respect or protect the same gives rise to a cause of action. Petitioners maintain that the granting
of the TLAs, which they claim was done with grave abuse of discretion, violated their right to a
balanced and healthful ecology; hence, the full protection thereof requires that no further TLAs
should be renewed or granted.

A cause of action is defined as:

...an act or omission of one party in violation of the legal right or rights of the other; and its
essential elements are legal right of the plaintiff, correlative obligation of the defendant, and act
or omission of the defendant in violation of said legal right.

After a careful examination of the petitioners’ complaint, we find the statements under the
introductory affirmative allegations, as well as the specific averments under the sub-heading
CAUSE OF ACTION, to be adequate enough to show, prima facie, the claimed violation of their
rights. On the basis thereof, they may thus be granted, wholly or partly, the reliefs prayed for. It
bears stressing, however, that insofar as the cancellation of the TLAs is concerned, there is the
need to implead, as party defendants, the grantees thereof for they are indispensable parties.

The last ground invoked by the trial court in dismissing the complaint is the non-impairment of
contracts clause found in the Constitution. . . . In the first place, the respondent Secretary did not,
for obvious reasons, even invoke in his motion to dismiss the non-impairment clause. If he had
done so, he would have acted with utmost infidelity to the Government by providing undue and
unwarranted benefits and advantages to the timber license holders because he would have forever
bound the Government to strictly respect the said licenses according to their terms and conditions
regardless of changes in policy and the demands of public interest and welfare. He was aware that
as correctly pointed out by the petitioners, into every timber license must be read Section 20 of
the Forestry Reform Code (P.D. No. 705) which provides:

... Provided, That when the national interest so requires, the President may amend, modify,
replace or rescind any contract, concession, permit, licenses or any other form of privilege granted
herein. . ..

Needless to say, all licenses may thus be revoked or rescinded by executive action. It is not a
contract, property or a property right protected by the due process clause of the Constitution. In
Tan vs. Director of Forestry, 125 SCRA 302, 325 [1983], this Court held:
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... Atimber license is an instrument by which the State regulates the utilization and disposition
of forest resources to the end that public welfare is promoted. A timber license is not a contract
within the purview of the due process clause; it is only a license or privilege, which can be validly
withdrawn whenever dictated by public interest or public welfare as in this case.

A license is merely a permit or privilege to do what otherwise would be unlawful, and is not a
contract between the authority, federal, state, or municipal, granting it and the person to whom
it is granted; neither is it property or a property right, nor does it create a vested right; nor is it
taxation’ (37 C.J. 168). Thus, this Court held that the granting of license does not create irrevocable
rights, neither is it property or property rights (People vs. Ong Tin, 54 O.G. 7576). . ..

Since timber licenses are not contracts, the non-impairment clause . . . cannot be invoked.

Finally, it is difficult to imagine, as the trial court did, how the non-impairment clause could
apply with respect to the prayer to enjoin the respondent Secretary from receiving, accepting,
processing, renewing or approving new timber licenses for, save in cases of renewal, no contract
would have as of yet existed in the other instances. Moreover, with respect to renewal, the holder
is not entitled to it as a matter of right.

WHEREFORE, . . . petitioners may . . . amend their complaint to implead as defendants the holders
or grantees of the questioned timber license agreements.

Questions and Discussion

1. Can future generations have rights?

2. What difference would it have made to the Minors Oposa case if future generations had
not been mentioned?

3. For some of the voluminous literature on intergenerational equity, sece RESPONSIBILITIES
TO FUTURE GENERATIONS (Ernest Partridge ed., 1981); Shorge Sato, Sustainable Develop-
ment and the Selfish Gene: A Rational Paradigm for Achieving Intergenerational Equity, 1
N.Y.U. EnvrL. L.J. 503 (2003); Paul Barresi, Beyond Fairness to Future Generations: An
Intragenerational Alternative to Intergenerational Equity in the International Environmen-
tal Arena, 11 TuL. ENvIL L.J. 59 (1997-98); Dinah Shelton, Intergenerational Equity, in
SOLIDARITY: A STRUCTURAL PRINCIPLE OF INTERNATIONAL Law 123 (Riidiger Wolfrum &
Chie Kojima eds., 2010); Bryan Norton, Ecology and Opportunity: Intergenerational Equity
and Sustainable Options, in FAIRNESs AND FUTURITY: ESsAYS ON ENVIRONMENTAL SUS-
TAINABILITY AND SOCIAL JUsTICE ch. 5 (Andrew Dobson ed., 1999); EpitH BROWN WEISS,
IN FAIRNESS TO FUTURE GENERATIONS: INTERNATIONAL LLAW, COMMON PATRIMONY, AND
INTERGENERATIONAL EQUITY (1989); James C. Wood, Intergenerational Equity and Climate
Change, 8 GEo. INT'L ENVTL. L. REV. 293 (1996); Lawrence B. Solum, To Our Children’s
Children’s Children: The Problems of Intergenerational Ethics, 35 Loy. L.A. L. Rev. 163,
169—71 (2001).

4. What about intragenerational equities? Is this what is meant by environmental justice? Or
is intragenerational equity in fact the concept of human rights? Is intragenerational equity
reflected in the following two principles?

b. Common but Differentiated Responsibilities

The principle of common but differentiated responsibilities is now widely incorporated
in environmental treaties. It calls broadly for developed countries to take the lead in solving
existing global environmental problems. Thus, even though the responsibility for protecting
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the environment is to be shared among all nations, countries should contribute differently to
international environmental initiatives depending on their capabilities and responsibilities.

The broader version of the principle would oblige the developed world to pay for past
harms, as a form of corrective justice, as well as present and future harms. For both climate
change and depletion of stratospheric ozone, the global community finds itself at the tipping
point because of the conduct of the developed world. It is precisely because of this conduct
that the marginal environmental costs of developing-nation industrialization today are high.
Developed nations thus should pay for any reductions or modifications the developing world
has to make in the process of industrialization, because developed-world industrialization has
unfairly circumscribed the ability of the developing world to pass off the negative externalities
of development on the environment. The true social and environmental costs of developed-
nation industrialization were never accounted for in the past, so the unfairly obtained windfall
should now be redistributed.

Developing nations thus argue that they are entitled to the resources and technology from
developed nations and that developed nations should have to internalize the environmen-
tal costs of ongoing and future developing-nation industrialization. Some treaty provisions
reflect this view. Article 5(5) of the amended Montreal Protocol on Substances that Deplete
the Ozone Layer, for example, provides that developing countries’ capacity to fulfill the obli-
gations and implement the control measures specified in the Montreal Protocol will depend
on the effective implementation by developed nations of financial cooperation and transfer
of technology as set out in the Protocol. Similar statements are contained in article 4(7) of
the U.N. Framework Convention on Climate Change and article 20(4) of the Convention
on Biological Diversity.

An even broader justification calls for adjustments on the basis of restitution. It suggests that
developed nations are not entitled to preserve the wealth they have accrued through industrial
development, because those entitlements were obtained in a manner that does not justify their
retention. If entitlements are perceived as transcending the area of environmental harms and
extending into the externalities of the North’s industrial development generally, including
colonialism, mercantilism, and labor exploitation, then this could become a considerably
more ambitious program.

c. Equitable Utilization of Shared Resources

Equitable utilization is a widely accepted principle applied in apportioning shared
resources, such as watercourses and fish and other exploited species. It finds expression
in article 2 of the 1997 U.N. Convention on the Law of Non-Navigational Uses of Interna-
tional Watercourses, which calls on the parties to take all appropriate measures to ensure that
international watercourses are used in a reasonable and equitable way.

The status of equitable utilization as a fundamental norm in the field of shared natural
resources was affirmed by the IC]J in the Case Concerning the Gab¢ikovo-Nagymaros Project
(Hung./Slov.), Judgment of Sept. 5,1997, 1997 IC] 7. In the earlier Fisheries Jurisdiction Cases
(U.K. v. Iceland; FRG v. Iceland), the IC] stressed the obligation of reasonable use and good-
faith negotiations aimed at an equitable result, taking into account the needs of conservation
and the interests of all exploiters of the fishing resource. Fisheries Jurisdiction Cases (U.K. v.
Iceland; FRG . Iceland), Judgment of July 25, 1974, 1974 IC] 3; and 1974 ICJ 175. Thus, the
notion of equitable utilization is one that attempts to make a “reasonable” allocation or reach
a fair result in distribution of a scarce resource, based on what are deemed to be relevant
factors, such as need, prior use or entitlement, and other interests. On a substantive level,
each party is held to have an equal right to use the resource, but because one party’s use
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can affect the beneficial uses of others and not all uses can be satisfied, some limitations are
necessary. The Watercourses Convention states that equitable and reasonable uses are to be
“consistent with adequate protection of the watercourse.” Art. 5. The phrase suggests that uses
that would substantially harm the watercourse could be inherently inequitable and indicates
how positive rules may restrict the scope and application of equitable principles.

Notions of entitlement stemming from prior uses, strict equality, proportional use based on
population, and priority accorded to certain uses all have been asserted at one time or another
as a basis for determining what is an equitable allocation. In some instances, the parties agree
in advance on certain divisions or priorities. The 19og Boundary Waters Treaty between the
United States and Canada relies on equality of use for the generation of power (each country
being entitled to use half the waters along the boundary) and equitable sharing of water
for irrigation. In contrast, the 1959 Nile Agreement between the Sudan and Egypt for Full
Utilization of Nile Waters confirmed the “established rights” of each party, withoutidentifying
them, and additional amounts were allocated on other equitable bases. Although the Nile
agreement seems to view established rights as guaranteed by law, most other instruments
take the better view and include prior entitlements as one factor in determining equitable
allocation.

The idea of equitable utilization in the past had as a corollary that no use had inherent
priority over any other. Today, there appears to be a move toward recognizing that some
resource uses have priority over others. In the use of fresh water, for example, emphasis
is being placed on the satisfaction of basic human needs — that is, the provision of safe
drinking water and sanitation. The Watercourses Convention provides that in the event of
a conflict between the uses of an international watercourse, special regard is to be given to
the requirements of vital human needs (art. 10), whereas the U.N. Committee on F.conomic,
Social, and Cultural Rights, in its General Comment 12 on the Right to Water, insists that
priority be given to safe drinking water and sanitation, with a guaranteed minimum amount to
be provided to every person. Thus, substantive human rights considerations help determine
appropriate allocation.

E. Major International Environmental Agreements

Although there are hundreds of international environmental agreements — some six hundred
relating to international watercourses — there are a few major treaties, similar to the core
human rights instruments, that address broad issues of concern. These are summarized here,
with some of their key provisions.

1. Biological Diversity and Species Agreements

The Convention on Biological Diversity was concluded on June 2, 1992, and entered into
force on December 29, 1993. It is the only global comprehensive instrument on Earth’s
biological resources, and its preamble begins with a reference to the “intrinsic value of
biological diversity.” The CBD establishes ecological norms for conduct toward all life
on the planet, norms that are to be implemented through national conservation strategies
and plans of action, taking into account the regulations contained in other international
agreements. Biological diversity, or biodiversity, has thus become a unifying concept denoting
allliving organisms and ecosystems and their intricate interdependence. Ithas replaced nature
conservation as the primary term used in regulating human actions towards other components
of the living world. Its aims and scope are described in the opening provisions:
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Article 1. Objectives

The objectives of this Convention, to be pursued in accordance with its relevant provisions, are
the conservation of biological diversity, the sustainable use of its components and the fair and
equitable sharing of the benefits arising out of the utilization of genetic resources, including by
appropriate access to genetic resources and by appropriate transfer of relevant technologies, taking
into account all rights over those resources and to technologies, and by appropriate funding.

Article 2. Use of Terms

For the purposes of this Convention:

“Biological diversity” means the variability among living organisms from all sources including,
inter alia, terrestrial, marine and other aquatic ecosystems and the ecological complexes of which
they are part; this includes diversity within species, between species and of ecosystems.

“Biological resources” includes genetic resources, organisms or parts thereof, populations, or any
other biotic component of ecosystems with actual or potential use or value for humanity.

Article 3. Principle

States have, in accordance with the Charter of the United Nations and the principles of interna-
tional law, the sovereign right to exploit their own resources pursuant to their own environmental
policies, and the responsibility to ensure that activities within their jurisdiction or control do
not cause damage to the environment of other States or of areas beyond the limits of national
jurisdiction.

The Convention primarily concerns the rights and responsibilities of states at the national
level. Their general obligation is to take effective national action to halt the destruction of
species, habitats, and ecosystems, including the adoption of regulations on conservation of
biological resources, legal responsibility, regulation of biotechnology, and norms on access to
and compensation for use of genetic materials. The states parties are to apply the Convention
requirements inside their territorial limits, as well as to processes and activities under their
jurisdiction or control wherever located.

The Convention contains several innovative features. Biological diversity is recognized as a
“common concern of humankind,”. It makes clear that “the authority to determine access to
genetic resources rests with the national governments and is subject to national legislation.”
Developing countries insisted on this extension of the norm of permanent sovereign over natu-
ral resources and the correlative requirement of prior informed consent by the party providing
the genetic resource (art. 15.5). It may be viewed as the counterpart to developed country
efforts to ensure intellectual property rights over industrial development of products derived
from biological resources, including living material itself. The Convention reflects a com-
promise, taking a positive stance on the flow of genetic resources by calling on states parties
to facilitate access for environmentally sound uses and not to impose restrictions that are
counter to the objectives of the Convention. Balanced with this access, other states parties
must take measures to share “in a fair and equitable way” the results of research and develop-
ment of uses of genetic resources and economic benefits on a mutually agreed basis with the
state providing those resources.

The emphasis on national sovereignty is balanced by enunciating broad state duties. The
preamble indicates that states “are responsible for conserving their biological diversity and for
using their biological resources in a sustainable manner.” The body of the Convention details
several specific obligations, including a requirement that states parties identify important
components of biological diversity that may need special conservation measures, and identify
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and monitor processes and activities that may have significant adverse effects on biological
diversity. Art. 7. With this information, they must develop national strategies and plans
integrating conservation of biological diversity into relevant sectoral plans and programs and
decision making. Art. 6. The planning requirement is reinforced by the requirement in article
10(a) that parties integrate consideration of the conservation and sustainable use of biological
resources into national decision making. Annex I contains indicative lists for the identification
and monitoring of (1) ecosystems and habitats; (2) species and communities; and (3) genomes
and genes of social, scientific, and economic importance.

After long debate among the negotiators, the Convention established a preference for in
situ conservation, with ex situ conservation used to complement in situ measures. In situ con-
servation is defined as “conservation of ecosystems and natural habitats and the maintenance
and recovery of viable populations of species in their natural surroundings and, in the case
of domesticated or cultivated species, in the surroundings where they have developed their
distinctive properties.” Art. 2. Conservation measures range from establishment of protected
areas to rehabilitation of degraded ecosystems and protection of natural habitats, including
through the enactment of municipal legislation. Art. 8. The Convention also contains a provi-
sion intended to counter the widespread destruction of native species that can occur through
the introduction of exotic species. Most important, states parties are to protect ecosystems
and to regulate or manage biological resources important for the conservation of biological
diversity whether they are within or without protected areas.

Sustainable use is a major theme of the Convention and is defined as “the use of compo-
nents of biological diversity in a way and at a rate that does not lead to the long-term decline
of biological diversity, thereby maintaining its potential to meet the needs and aspirations
of present and future generations.” Art. 2. Parties agree to regulate or manage harvested
biological resources by developing sustainable methods and minimizing adverse impacts on
biological diversity. States must initiate research, training, and public education, as well as
techniques like environmental impact assessment. Special emphasis is given to protecting
and encouraging traditional cultural practices if compatible with sustainable use and to the
adoption of incentives for the conservation and sustainable use of components of biological
diversity.

The Convention reiterates the general principles of international environmental law,
including responsibility for and redress of transfrontier damage (arts. 3, 14), cooperation (art.
5), access to information (arts. 14, 17), and prevention. The development agenda of UNCED
is also reflected in the articles that prescribe specific rules of identification and monitoring,
access to genetic resources (art. 15), access to and transfer of technology (art. 16), and technical
and scientific cooperation (art. 18).

As with the 1987 Montreal Protocol and later amendments to it, the CBD establishes a legal
relationship between the conservation obligations of developing countries and the financial
obligations of developed countries. The latter group of countries is required to provide “new
and additional financial resources” to a financial mechanism for the use of developing
countries. There is explicit recognition that the implementation of obligations under the
Convention is linked to and dependent on adequate funding being supplied. In addition,
implementation must take into account “the fact that economic and social development and
eradication of poverty are the first and overriding priorities of the developing country Parties.”

Nearly all states adhere to the Convention except, notably, the United States. The Con-
ference of the Parties has held regular sessions at which it has adopted important decisions
and recommendations on environmental impact assessment, introduction of alien species,
transboundary cooperation, and the involvement of local and indigenous communities in
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protecting biodiversity. The question of access to biological resources has been particularly
contested. The CBD asserts the rights of states over plant and animal genetic resources under
their jurisdiction, creating a complex relationship of rights and duties. On the one hand,
authority to determine access to genetic resources rests with the national governments and is
subject to national legislation. Art. 15.1. On the other hand, each state party must endeavor to
create conditions to facilitate access to genetic resources for environmentally sound uses by
other parties and should not impose restrictions that run counter to the Convention’s objec-
tives. When access is granted, it shall be on mutually agreed terms and be subject to prior
informed consent by the party providing the genetic resource, unless that party determines
otherwise. The treaty requirements have been further elaborated in the Bonn Guidelines
on Access to Genetic Resources, adopted by Decision VI/24 of the Sixth Conference of the
Parties in April 2002.

After extensive negotiations, the CBD states parties adopted the Protocol on Biosafety
(Jan. 29, 2000). The objective of the Protocol is to contribute to ensuring an adequate
level of protection in the safe transfer, handling, and use of living biotechnology modified
organisms that may have adverse effects on the conservation and sustainable use of biological
diversity, taking into accountrisks to human health and specifically focusing on transboundary
movements. Preamble, arts. 1 and 4. The Protocol does not apply to the transboundary
movement of living modified organisms that are pharmaceuticals for human use and that
are addressed by relevant international agreements or organizations, nor to the transit and
contained use of living modified organisms. These exceptions do not preclude a party from
subjecting such actions to prior risk assessment. Arts. 5 and 6. The Protocol institutes an
“advance informed agreement” procedure that mirrors prior-informed-consent procedures
contained in other international treaties.

Numerous other international agreements protect migratory species, from birds to fish;
habitats; and endangered and threatened species. Migratory species are subject to special
protection by treaties, such as the 1972 Convention for the Protection of World Cultural and
Natural Heritage, which requires states to identify, protect, conserve, present, and transmit
natural heritage in their territory, and the 1979 Bonn Convention on the Conservation of
Migratory Species of Wild Animals, which is aimed at all range states, that is, those through
which such species transit and in which they spend part of their lives. States parties to the
Bonn Convention are obliged to ban or regulate the taking of these animals in cases where the
conservation status of such animals — the sum of influences on their long-term distribution
and abundance - is unfavorable.

Questions and Discussion

1. What are the aims of the Convention? Are they compatible?

2. Does article 3 contradict the very aims of the Convention in affirming state sovereignty over
natural resources? Where have you seen the language of article 3 before? Does it deny or
override private property rights and the rights of indigenous peoples?

3. What is the legal status of biological diversity? Do all people and all states have an interest
in maintaining the existence of elephants and whales? Is it a legal interest?

2. U.N. Framework Convention on Climate Change and the Kyoto Protocol

The first signs of international concern over climate change emerged in a series of inter-
national conferences on carbon dioxide between 1985 and 1987. On December 6, 1988, the
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U.N. General Assembly adopted Resolution 43/53 on the conservation of the global climate
for present and future generations of mankind. It stated that climate change is a “common
concern of mankind” and that it was necessary to adopt promptly the necessary measures to
deal with it within a global framework. On December 21, 1990, the U.N. General Assembly
adopted another resolution on the protection of the world climate for present and future gen-
erations. The Resolution reflected a desire for an Intergovernmental Negotiating Committee
to prepare a general and effective convention on climate change.

The U.N. Framework Convention on Climate Change, adopted May 8, 1992 in New York,
and opened for signature during the Rio de Janeiro Conference, defines climate change as a
modification of the climate that is attributed directly or indirectly to human activity, which
alters the composition of the global atmosphere, and that is in addition to natural climate
variability observed over comparable time periods. (art. 1(2)). The objective of the Convention
is as follows:

The ultimate objective of this Convention and any related legal instruments that the Conference of
the Parties may adopt is to achieve, in accordance with the relevant provisions of the Convention,
stabilization of greenhouse gas concentrations in the atmosphere at a level that would prevent
dangerous anthropogenic interference with the climate system. Such a level should be achieved
within a time-frame sufficient to allow ecosystems to adapt naturally to climate change, to ensure
that food production is not threatened and to enable economic development to proceed in a
sustainable manner.

UNFCCC, Art. 3. The major obligations of all parties, and the differentiated obligations of
developing states, are mainly contained in article 4:

1. All Parties, taking into account their common but differentiated responsibilities and their
specific national and regional development priorities, objectives and circumstances, shall:
(a) Develop, periodically update, publish and make available to the Conference of the

Parties, in accordance with Article 12, national inventories of anthropogenic emissions
by sources and removals by sinks of all greenhouse gases not controlled by the Montreal
Protocol, using comparable methodologies to be agreed upon by the Conference of the
Parties;

(b) Formulate, implement, publish and regularly update national and, where appropriate,
regional programmes containing measures to mitigate climate change by addressing
anthropogenic emissions by sources and removals by sinks of all greenhouse gases not
controlled by the Montreal Protocol, and measures to facilitate adequate adaptation to
climate change;

(c) Promote and cooperate in the development, application and diffusion, including trans-
fer, of technologies, practices and processes that control, reduce or prevent anthro-
pogenic emissions of greenhouse gases not controlled by the Montreal Protocol in all
relevant sectors, including the energy, transport, industry, agriculture, forestry and waste
management sectors;

(d) Promote sustainable management, and promote and cooperate in the conservation
and enhancement, as appropriate, of sinks and reservoirs of all greenhouse gases not
controlled by the Montreal Protocol, including biomass, forests and oceans as well as
other terrestrial, coastal and marine ecosystems;

(e) Cooperate in preparing for adaptation to the impacts of climate change; develop
and elaborate appropriate and integrated plans for coastal zone management, water
resources and agriculture, and for the protection and rehabilitation of areas, particu-
larly in Africa, affected by drought and desertification, as well as floods;
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(f) Take climate change considerations into account, to the extent feasible, in their relevant
social, economic and environmental policies and actions, and employ appropriate
methods, for example impact assessments, formulated and determined nationally, with
a view to minimizing adverse effects on the economy, on public health and on the
quality of the environment, of projects or measures undertaken by them to mitigate or
adapt to climate change;

(g) Promote and cooperate in scientific, technological, technical, socio-economic and
other research, systematic observation and development of data archives related to the
climate system and intended to further the understanding and to reduce or eliminate the
remaining uncertainties regarding the causes, effects, magnitude and timing of climate
change and the economic and social consequences of various response strategies;

(h) Promote and cooperate in the full, open and prompt exchange of relevant scientific,
technological, technical, socio-economic and legal information related to the climate
system and climate change, and to the economic and social consequences of various
response strategies;

(i) Promote and cooperate in education, training and public awareness related to climate
change and encourage the widest participation in this process, including that of non-
governmental organizations; and

(j) Communicate to the Conference of the Parties information related to implementation,
in accordance with Article 12

UNFCCC, Art. 4.

Applying the principle of common but differentiated responsibilities and capabilities, the
treaty provides that its developed-country parties should take the lead in combating climate
change and its adverse effects (art. 3(1)). Annex I to the Convention lists as developed thirty-six
countries and the European Community; they pledge to adopt national and regional policies
and take corresponding measures to mitigate climate change by limiting their emissions
of greenhouse gases and protecting and enhancing their greenhouse sinks and reservoirs.
They recognize the need for equitable and appropriate contributions to the global effort.
To this end, each is obliged to communicate, within six months of the entry into force of
the Convention for it, and periodically thereafter, detailed information on its policies and
measures. This information is reviewed by the Conference of the Parties. The UNFCCC
also calls for application of the principles of precaution and sustainable development (art. 3).

The parties to the UNFCCC can choose from a range of policy options to counter
anthropogenic climate change, some of the policies having important impacts on national
economies. Measures could include improving energy efficiency, forest management, air-
pollution control, fuel switching, and the restructuring of transportation. Many environmental
economists support carbon taxes as a way to establish appropriate incentives away from
polluting fuels. Reforestation and other measures to expand carbon sinks are also possible.

A Conference of the Parties (COP), held December 1-10, 1997, adopted the Kyoto Protocol,
moving toward the development of precise rules to mitigate anthropogenic climate change.
The Protocol specifies different goals and commitments for developed and developing coun-
tries concerning future emission of greenhouse gases. The main features of the Protocol
are the reduction targets accepted by the industrialized countries, without corresponding
obligations for developing countries; acknowledgment of the role of sinks (seas, forests) of
greenhouse gases and their inclusion in the targets; the possible creation of “bubbles” and
trading emissions as means for reducing their aggregate emissions and joint implementation
agreements with countries that only emit small amounts of greenhouse gases, in principle
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developing countries. The Protocol adopts a “big bubble approach”: developed countries are
allowed to join together and thereby attain their emission reduction commitments jointly
by aggregating their anthropogenic carbon dioxide equivalent emissions of greenhouse gases
listed in Annex A by at least 5 percent (averaging 5.2 percent) less than 19go levels by the
first commitment period of 2008—2012. These reductions cover six greenhouse gases: carbon
dioxide, methane, nitrous oxide, hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and
sulfur hexafluoride (SFe), the last three of which are substitutes for ozone depleting substances
regulated under the Montreal Protocol.

Article 2 lists methods that may be used to achieve quantified emission limitation and
reduction: enhancement of energy efficiency, protection and enhancement of sinks and
reservoirs of greenhouse gases, promotion of sustainable forms of agriculture, increased use of
new and renewable forms of energy and of environmentally sound technologies, reduction or
phasing out of market imperfections, use of economic instruments, limitation and reduction
of emissions of greenhouse gases in the transport sector, and limitation and/or reduction of
methane through recovery and use in waste management.

Another specific form of cooperation in the reduction of greenhouse gases is emission
trading. According to article 6(1), any developed country, for the purpose of meeting its
commitments, may transfer to or acquire from, any other party emission reduction units
resulting from projects aimed at reducing emissions. It also can enhance removals of green-
house gases in any sector of the economy. The condition is that any such project provides a
reduction in emission by sources or an enhancement of removal by sinks, which is additional
to any that would otherwise occur. The acquisition of emission reduction units thus shall be
supplemental to domestic actions for the purposes of meeting commitments under article
3. A developed country may also authorize legal entities to participate, under its responsi-
bility, in actions leading to the generation, transfer, or acquisition of emission reduction
units (art. 6(3)). The COP continues to work on relevant principles, modalities, rules, and
guidelines, in particular for verification, reporting, and accountability for emission trading
(art. 16bis).

In addition to bubbles and trading, article 12 outlines a “clean development mechanism,”
the task of which is to assist developing countries in achieving sustainable development and
in contributing to the ultimate objective of the convention. It also may assist developed
countries in achieving compliance with their quantified emission limitation and reduction
commitments. On a voluntary basis, emission reductions resulting from each project activity
shall be certified by operational entities to be designated by the COP and approved by
each party involved (art. 12(5)). Developing countries will benefit from project activities
resulting in certified emission reductions (CERs), whereas developed countries may use the
CERs accruing from such project activities to contribute to compliance with their quantified
emission limitation and reduction commitments (art. 12(3)(b)). The Clean Development
Mechanism (CDM) will assist in arranging funding of certified project activities as necessary.
Any CERs obtained during the period 2000-08 can be used by developed countries to assist
in achieving compliance in the commitment period 2008-12.

Monitoring of greenhouse gases plays an important role in the Kyoto Protocol. Developed
countries must establish national systems to estimate anthropocentric emissions by sources
and removals by sinks (art. 5), as well as annual inventories to incorporate the supplementary
information necessary to demonstrate compliance with the commitments accepted under
the Protocol (art. 7). Such information will be reviewed by teams composed of experts
nominated by parties to the Framework Convention and, as appropriate, by intergovernmental
organizations and coordinated by the Secretariat. The information submitted by the parties
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and the reports of the expert reviews shall be submitted to the COP, which can take decisions
on any matter required for the implementation of the Protocol (art. 8).

Articles 10 and 1 of the Protocol concern developing countries. Their emissions are
not limited, but they should formulate, where relevant, cost effective national and, where
appropriate, regional programs to improve the quality of local emission factors, formulate,
implement, publish, and regularly update national or regional programs to mitigate climate
change, taking into account all relevant economic activities. Developed party cooperation
with developing countries shall include the transfer of, or access to, environmentally sound
technologies, know-how, practices, and processes pertinent to climate change, as well as
capacity building. New and additional financial resources should be provided to meet the
agreed full costs incurred by developing country parties in advancing the implementation of
existing commitments.

The COP of the UNFCCC serves as the Meeting of the Parties to the Kyoto Protocol.
It keeps under regular review the implementation of the Protocol and makes the decisions
necessary to promote its effective implementation. It assesses, on the basis of the information
made available to it, the overall effects of the measures taken and makes recommendations on
any matters necessary for the implementation of the Protocol. Art. 13. The COP meets every
year to review the implementation of the Convention and adopts decisions and resolutions,
published in reports. Successive decisions taken by the COP make up a detailed set of rules
for practical and effective implementation of the Convention. The Parties agreed that an
ambitious climate change deal would be reached at COP15 in Copenhagen in December
2009 to follow on the first phase of the U.N.’s Kyoto Protocol, which expires in 2012. The
agreement was a mere political declaration, however, and a binding agreement for a second
commitment period remains necessary.

3. U.N. Convention on the Law of the Sea

The year of the Stockholm Conference also saw the beginning of the Third U.N. Con-
ference on the Law of the Sea, whose work resulted in the U.N. Convention on the Law of
the Sea (UNCLOS) (Montego Bay, Dec. 10, 1982). In general, UNCLOS reflects customary
international law and provides the overall legal framework for ocean activities. Its comprehen-
sive regulation addresses the protection and preservation of the marine environment in part
XII. In addition, article 145 specifically aims to prevent pollution resulting from exploration
and exploitation of the deep seabed. The Convention recognizes the competence of the
coastal state to combat pollution in the territorial sea (art. 21) and proclaims its competence
in the UNCLOS-created exclusive economic zone (art. 56). However, UNCLOS contains
no new substantive rules to combat pollution of the high seas, although there are new rules
protecting marine living resources.

The provisions of UNCLOS affirm coastal state authority and duty to conserve biological
resources in the zones over which it exercises jurisdiction (i.e., the territorial sea, the exclusive
economic zone (EEZ), and the continental shelf). In the EEZ, the coastal state has the duty
to ensure that the maintenance of the living resources is not endangered by overexploitation.
Article 61 of UNCLOS requires coastal states to cooperate in appropriate cases with interna-
tional organizations to achieve the goal of maintaining or restoring populations of harvested
species at levels that can produce the maximum sustainable yield. In addition, all states have
the obligation to take measures applicable to their nationals that may be necessary for the
conservation of the living resources of the high seas and to cooperate with one another in this
regard. Since UNCLOS, fisheries regimes have been created with increasing frequency to
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address the growing crisis in depletion of marine living resources. In 1995, the global Agree-
ment on Straddling Fish Stocks and Highly Migratory Fish Stocks, 34 I.L.M. 1542 (1995), was
concluded to provide further protection for marine living resources.

The law of marine environmental protection has also developed regionally, following the
main directions of UNCLOS. First, states of different maritime regions of the Northern
Hemisphere (i.e., the Baltic Sea, Northeast Atlantic, and Black Sea) concluded general
treaties on these waters. Second, the U.N. Environment Programme (UNEP) initiated a
regional seas program that resulted in treaty systems, each consisting of a main convention,
additional protocols, and often Action Plans for the development of the region. The regional
seas program aims to create a comprehensive system of treaties and protocols for each targeted
area. The earliest of these treaty systems concerns the Protection of the Mediterranean
Sea Against Pollution (Barcelona, Feb. 16, 1976). The main treaty is accompanied by two
protocols, the Protocol for the Prevention of Pollution of the Mediterranean Sea by Dumping
from Ships and Aircraft and the Protocol Concerning Cooperation in Combating Pollution
of the Mediterranean Sea by Oil and Other Harmful Substances in Cases of Emergency. Five
additional protocols, subsequently concluded, relate to Pollution from Land-Based Sources
(Athens, May 17, 1980), Mediterranean Specially Protected Areas (Apr. 3, 1982, replaced
by a new protocol on the topic June 10, 1995), Pollution Resulting from Exploration and
Exploitation of the Continental Shelf and the Seabed and Its Subsoil (Madrid, Oct. 14, 1994),
and Pollution of the Mediterranean Sea by Transboundary Movements of Hazardous Wastes
and Their Disposal (Izmir, Oct. 1,1996). Taken together, more than 130 states today cooperate
in the UNEP’s regional seas program.

The environmental provisions of UNCLOS cover the three major sources of marine pollu-
tion: land-based sources, vessel source pollution, and atmospheric pollution. The provisions
apply to all ocean surfaces, not only the high seas but also to areas under the jurisdiction
of coastal states. They also seek to combat marine pollution by various preventive measures,
including the duty to notify states of any imminent danger of pollution, to develop contingency
plans for responding to incidents, to monitor the risks of pollution, and to assess potential
effects of planned activities that may cause substantial pollution or significant changes in the
marine environment and communicate such assessments. Article 192 of UNCLOS proclaims
that states have a general obligation to protect and preserve the marine environment. Clauses
relating to the preservation of marine biological resources are contained in the sections of
the Convention regulating each of the established marine zones.

International cooperation, both regionally and globally, is presented as an obligation,
explicitly with the aim of formulating and elaborating international rules and standards and
“recommended practices and procedures” (art. 197). Specific provisions govern cooperation in
emergencies (arts. 198-99). States also are required to monitor continuously the risks or effects
of pollution. In particular, they must “keep under surveillance” the effects of any activities
that they permit or in which they engage, to determine whether those activities are likely to
pollute the marine environment. Art. 204. The results obtained from such surveillance must be
communicated to international organizations, which should make them available to all states
(art. 205). In addition, states should assess the potential effects of any activities that may cause
substantial pollution and communicate the results of such assessments (art. 206). As a final
element in the framework of international cooperation, the Convention foresees assistance to
developing states in the fields of science and technology and preferential treatment for these
states by international organizations (arts. 202-03).

The Convention identifies three states competent to exercise jurisdiction over matters
of marine pollution: flag states, port states, and coastal states. One aspect common to the
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jurisdiction of all three is the obligation to take into account or enact and enforce interna-
tionally agreed rules and standards. States “shall adopt laws and regulations and take other
measures necessary to implement applicable international rules and standards established
through competent international organizations or diplomatic conference to prevent and
control pollution of the marine environment” from various sources (arts. 213—14, 216—20, 222).

4. The Ozone Agreements

In 1974, scientists hypothesized that the emission of chlorine-based ozone-depleting sub-
stances into the atmosphere might result in the destruction of the upper stratospheric ozone
layer. By the 1980s, their hypothesis was proved beyond doubt.

Ozone is a form of oxygen, containing one more atom than the oxygen breathed in the
atmosphere. Although ground-level ozone in the form of smog produces harmful environ-
mental consequences, stratospheric ozone, whose strongest concentrations are found between
twenty and twenty-five kilometers above Earth, filters a part of the sun’s ultraviolet radiation,
which otherwise would injure life on Earth. The absorption of ultraviolet rays by stratospheric
ozone is also a source of climatic energy. According to a study prepared under the aegis of
the UNEP, a reduction in ozone not only risks an increase in the number of human skin
cancers and harm to the eyes but also has unforeseen biological effects, because all living
beings have evolved under the protection of the ozone layer.

The anthropogenic source of ozone depletion was clear by the late 1970s. The utilization of
chlorofluorocarbons (CFCs), contained in aerosol sprays and to a lesser extent in solvents and
refrigeration, was identified as a major contributing cause. When first developed, CFCs were
viewed favorably, because they are nontoxic, nonflammable, noncorrosive, inexpensive, and
stable. The very stability of CFCs is the source of the problem, because they migrate over long
distances and survive for many years. When they reach the stratosphere intact, solar radiation
breaks the molecules apart to free reactive chlorine atoms, catalyzing chain reactions that
destroy ozone; even if production and use of ozone-depleting substances are phased out, the
problem will remain for some time because of the substances already released. By 1985, it was
understood that most depletion of the ozone layer occurs on a seasonal basis above Antarctica
and, increasingly, over the Arctic region. The Antarctic ozone hole has expanded to a size
greater than North America, and scientists expect it to begin shrinking only in thirty to fifty
years as ozone-depleting substances are removed from the atmosphere.

The discovery that widely used chemical substances were destroying stratospheric ozone
induced a number of countries in the early 1980s to unilaterally ban the use of CFCs for
aerosol sprays. At the same time, their general use made it obvious that the problem could not
be solved unilaterally or even regionally. Thus, the UNEP made protection of stratospheric
ozone a priority item in its legal Action Plan and after several years of effort, succeeded in
advancing the negotiation of the Convention for the Protection of the Ozone Layer (Vienna,
Mar. 22, 1985).

The treaty is a framework convention, providing the basis for systematic cooperation among
the states parties to ensure the continued existence of stratospheric ozone. The general
obligation of states parties, however, is directed more at the consequences of the depletion —
to take appropriate measures to protect human health and the environment against adverse
effects resulting or likely to result from human activities that modify or are likely to modify
the ozone layer (art. 2). The Convention details the duty to cooperate in research and
scientific assessments. It also requires cooperation in the legal, scientific, and technical
fields, including the exchange of information. States parties generally are to make known
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their laws, their national administrative measures, and legal research relevant to protection
of the ozone layer, as well as relevant methods and terms of licensing and availability of
patents.

Article 8 of the Vienna Convention anticipates that the Conference of the Parties (COP)
may adopt protocols to the Convention. The COP adopted the Montreal Protocol on Sub-
stances that Deplete the Ozone Layer (Montreal, Sept. 16, 1987) at a time when scientific
uncertainty remained about global ozone loss and increases in ultraviolet radiation reaching
the earth. The action taken in adopting the Protocol thus represented the first significant
application of the precautionary principle in international environmental law.

The Montreal Protocol foresees the control of various forms of chlorofluorocarbons and
halons and their progressive elimination. Industrial countries agreed to cut production and
use of CFCs in half by 1998 and to freeze production and use of halons by 1992. Countries
with an annual consumption of CFCs under o.3 kilograms per capita, which were mainly
developing countries, were given a ten-year period to comply. The Protocol also restricted
trade between states parties and nonparties to discourage defections and provide states with
an incentive to join the treaty, thus addressing the free-rider problem.

The Montreal Protocol came into force on January 1, 1989. New information indicated
that ozone losses were two to three times more severe than had been predicted. Participating
states then adopted a declaration of adjustment calling for accelerated phaseout of substances
that destroy stratospheric ozone, in light of scientific findings. The parties agreed on new and
shorter deadlines for the complete phaseout of substances. Later amendments to the Montreal
Protocol endorsed a financial mechanism and an interim international fund consisting of
voluntary contributions from the industrialized nations to assist developing countries in
meeting the costs of compliance with the Convention and Protocols. For the first time,
an international environmental treaty called for financial transfers from industrialized to
developing countries and conditioned compliance by developing states on those transfers.
With this amendment, both China and India ratified the Protocol.

The Fourth Meeting of the parties (Copenhagen, Nov. 1992) advanced the phaseout dates
for industrial countries to 1994 for halons and to 1996 for CFCs, methyl chloroform, and
carbon tetrachloride. It also took up the question of hydrochlorofluorocarbons (HCFCs),
a proposed substitute for CFCs that is still ozone depleting but less so than CFCs. The
agreement called for their complete phaseout by 2030. A 1995 meeting in Vienna added
a phaseout for methyl bromide by the year 2010 for industrial countries. The meeting also
strengthened requirements for industrialized-country use of HCFCs and added a complete
phaseout by 2040 for developing countries. Subsequently, the states parties adopted new
reduction schedules for a number of ozone-depleting substances, as well as decisions on
illegal trade in such substances and on financial issues.

With the various actions taken by the states parties, the 1985 Vienna Convention for the
Protection of the Ozone Layer has grown into an international treaty system composed
of the Convention itself, the Montreal Protocol, and its amendments. It is managed by
the Conference of the Parties to the Vienna Convention, the Meeting of the Parties to the
Montreal Protocol, a Financial Mechanism, and a secretariat. Nearly one hundred chemicals
are controlled by the ozone treaty regime as of the beginning of 2011.

International efforts to protect the ozone layer have had substantial impact. By 2006, global
production of the most significant ozone-depleting substances, CFCs, was down g5 percent
from the peak year of 1988. Several countries and regions advanced beyond the agreements.
The European Union announced a phaseout of HCFCs by 2015, five years before it is
legally required to do so. The U.S. Clean Air Act mandates the phaseout of methyl bromide
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nine years ahead of the Protocol requirements. Other countries similarly have accelerated
their compliance. Although the task is not complete, the international community clearly
responded to the issue. What may be important for the future is to ensure compatibility
between the ozone and climate change regimes, as several substitutes for ozone-depleting
substances are greenhouse gases.

5. Hazardous Substances and Waste

The problem of toxic or dangerous wastes is becoming increasingly serious. Growing
numbers of dump sites have been found to contain toxic products. The transport of toxic or
dangerous substances from one country to another to eliminate, recycle, or dispose of them is
one of the most common forms of exporting pollution. Transboundary movements increased
substantially during the 1980s because of the economic advantages involved in shipping wastes
for disposal to poorer countries where the costs are much lower and regulation may be less
strict or the monitoring of compliance less effective. The most targeted countries have been
those that offer protection against claims and import wastes without always being concerned
about the dangers they pose. The resulting problems have led at least thirty-nine states to adopt
and implement national legislation entirely prohibiting the importation into or transshipment
through their territories of all foreign wastes. In addition, by the end of the 1980s, a general
opposition to transboundary movements of hazardous wastes led to international regulation,
first at a global level, then regionally.

There is general agreement that the best means to control wastes is to reduce the quantity of
wastes produced. Those that are produced can be eliminated by different methods: discharge
into surface dumps, burial in the earth, submersion into the oceans or lakes, and incineration.
More ecological methods consider wastes, as much as possible, as primary derived material
that should be reutilized or recycled.

At the global level, the Convention on the Control of Transboundary Movements of Haz-
ardous Wastes and their Disposal (Basel, Mar. 22, 1989) established a global framework for
international regulation, although it has been criticized as not going far enough. The Con-
vention defines wastes as substances or objects that are disposed of or are intended to be
disposed of or are required to be disposed of by the provisions of national law. The hazardous
character of wastes is defined by combined approaches of Annexes I, II, and III. Annex I lists
categories of wastes to be controlled (e.g., chemical wastes from medical care in hospitals,
and waste from different products, such as pharmaceuticals, or production of specified sub-
stances, such as biocides or organic solvents). Annex II contains two categories of wastes that
require special consideration: wastes collected from households and residues arising from the
incineration of household wastes. Annex III adds a list of hazardous characteristics of wastes,
such as explosive, flammable, oxidizing, poisonous, infectious, corrosive, toxic, and eco-toxic.
This combined method is increasingly used in international regulation, as the simple listing
of polluting substances is inadequate.

Some of the important provisions in the Basel Convention are the following:

* The generation of hazardous wastes and other wastes and their transboundary movement should
be reduced to a minimum consistent with the environmentally sound and efficient management
of such wastes (arts. 4(2)(a) and (d));

* A signatory state cannot send hazardous waste to another signatory state that bans importation
of it (art. 4(1)(b)), to another signatory state if the importing country does not have the facilities
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to dispose of the waste in an environmentally sound manner (arts. 4(2)(b)(e)—(g)), or to any

nonparty state (art. 4(5));

* Livery country has the sovereign right to refuse to accept a shipment of hazardous wastes (arts.
4(1)(a) and (12));

* Before an exporting country can start a shipment on its way, it must have the importing country’s
consent in writing (art. 4(1)(c));

* When an importing country proves unable to dispose of legally imported waste in an environ-
mentally sound way, then the exporting state has a duty either to take it back or to find some
other way of disposing of it in an environmentally sound manner (art. 8);

* The parties consider that “illegal traffic in hazardous wastes is criminal” (art. 4(3));

e Shipments of hazardous waste must be packaged, labeled, and transported in conformity with
generally accepted and recognized international rules and standards (art. 4(7)(b)) and accompa-
nied by a movement document from the point at which a transboundary movement commences
to the point of disposal (art. 4(7));

* Bilateral agreements may be made, but they must conform to the terms of the Basel Convention
and be no less environmentally sound (art. 11);

e Parties should cooperate in the training of technicians, exchange of information, and transfer
of technology (arts. 10 and 13).

At the Second Meeting of the Conference of the Parties (COP-2) in March 1994, parties
agreed to an immediate ban on the export from OECD to non-OECD countries of hazardous
wastes intended for final disposal. In 1995, the parties agreed to formally incorporate the ban
in the Basel Convention as an amendment (Decision I11/).

Finally, in 1998, parties to the Basel Convention turned their attention to elaborating
a liability protocol, which was concluded December 10, 1999, and to drafting guidelines
on environmentally sound management of particular categories of hazardous wastes (e.g.,
lead-acid batteries, plastic wastes, decommissioned ships to be dismantled). These guidelines
may include technical specifications for recycling and reclamation and specific strategies for
implementation.

As for hazardous non-waste substances in international trade, in 1998, the Food and Agri-
cultural Organization (FAO) sponsored adoption of the Rotterdam Convention on the Prior
Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in Interna-
tional Trade (PIC Convention) (Sept. 10, 1998). The PIC Convention relies in large part on
private actors to ensure that information on chemical and pesticide hazards is made available
to the public. Each party is to regulate the labeling of exported Annex IlI chemicals, as well as
chemicals banned or severely restricted in its territory, to ensure the provision of information
about risks and/or hazards to human health or the environment, taking into account relevant
international standards. A further major step in the control of hazardous chemicals occurred
when 154 states and the European Union adopted the Stockholm Convention on Persistent
Organic Pollutants (POPs, May 22, 2001). Persistent organic pollutants possess toxic proper-
ties; resist decay; bioaccumulate; and are transported through air, water, and with migratory
species across international boundaries, where they accumulate in terrestrial and aquatic
ecosystems. They create risks to health, especially in developing countries and in the polar
ecosystems. Using the precautionary approach and advocating the polluter-pays principle,
the Convention insists on the responsibility of POP manufacturers to reduce adverse effects
caused by their products and to provide information to users, governments, and the public at
large on the hazardous properties of these chemicals.
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F. Compliance and Enforcement

Ensuring compliance with international treaties and custom is one of the main issues in
international law. In a society composed of sovereign states that have exclusive jurisdiction
over their territory, including maritime areas and airspace, compliance with obligations
which the states have accepted raises specific problems that increase when environmental
matters are in question. First, most environmental problems initially arise in the limits of
national jurisdiction and do not immediately and directly harm other states, so the latter can-
not file claims for reparations unless the obligations are designated as ones owed erga omnes.
One may think of the prohibited use of CFCs, the emission of excessive greenhouse gases,
or the destruction of biological diversity. In such instances, the normal sanction in treaty law,
which consists in other states withholding equivalent treaty benefits from the breaching party,
does not make sense and other types of noncompliance consequences must be foreseen.

Second, violations of MEAs are most often committed by nonstate actors, from individuals
to large-scale industries. Governments are responsible, because they have accepted the treaty
obligations, but, in practice, compliance may be difficult, because the state must commit
scarce political and economic resources to ensure the required result. In many instances,
the political costs of enforcing national and international law on the private sector may be
greater than when the state regulates its own activities. States have various direct sanctions
available to control the behavior of state agents, from disciplinary measures to dismissal. The
regulation of nonstate behavior, however, is likely to require legislation that may be difhcult
to adopt when the nonstate actors play a powerful role in the domestic political arena. This is
a key factor in the environmental field. Where there are costs imposed on industries that have
a high degree of political representation, the state may find it difficult to ensure compliance.
Both the will and capacity of the state to comply can become compromised.

1. State Responsibility

In international law, the law of state responsibility determines the consequences of a
state’s failure to comply with its international obligations. In general, it requires a state that
breaches an international obligation to cease the violation and to provide reparations for any
harm caused to another state. This responsibility based on fault may be distinguished from
imposition of liability for environmentally deleterious effects of lawful acts, that is, liability
without fault. In environmental law, the latter concept can be considered an application of
the polluter-pays principle, which requires that the operator or actor who benefits from a
lawful activity bear the risk of loss when harm is done to others. Such imposition of strict
liability is rare.

According to international law, states are responsible for international law violations that
can be attributed to them. In August 2001, the International Law Commission completed
the Draft Articles on the Responsibility of States for Internationally Wrongful Acts, which
the U.N. General Assembly “took note of” in Resolution 56/83 (Dec. 2001). According to
article 2 of the Draft Articles, a state commits an international wrong when an act or omission
attributable to it constitutes a breach of an international obligation of the state. Article 3
adds that the characterization of an act of a state as internationally wrongful is governed by
international law. In other words, the primary rules of conduct for states (i.e., their rights and
duties) establish whether an act or omission constitutes a wrongful act. At present, as discussed
in the following section, only a handful of treaties make states strictly liable for any harm that
occurs in another state’s territory as a result of specific activities, even if the state has otherwise
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complied with its legal obligations. The large majority of multilateral environmental treaties
focus not on the harm to the injured state but on the conduct of the acting state, by imposing
duties of comportment and of result.

Although traditional norms of state responsibility most frequently concern the treatment
of aliens and their property, the Trail Smelter arbitration of 1941 recognized that principles
of state responsibility are applicable in the field of transboundary pollution; consequently,
states may be held liable to private parties or other states for pollution that causes significant
damage to persons or property.

The principle of state responsibility for transboundary environmental harm is contained in
numerous international texts and has been recognized by the International Court of Justice.
See: Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1C] 24142,
para. 29 and Case Concerning the Gabéikovo Nagymaros Project (Hung. v. Slovakia), 1997
ICJ 7, para. 53 (Sept. 25).

The law of state responsibility requires establishing a link of causality between a culpable
act and the damage suffered, and the damage must not be too remote or too speculative.
Pollution poses specific problems for several reasons. First, the distance separating the source
from the place of damage may be dozens or even hundreds of miles, creating doubts about
the causal link even where polluting activities can be identified.

Second, the noxious effects of a pollutant may not be felt until years or decades after the
act. Increase in the rate of cancers as a consequence of radioactive fallout, for example, can be
substantially removed in time from the polluting incident. This problem was highlighted by
the 1986 Chernobyl accident, which immediately caused twenty-nine deaths but that directly
or indirectly may have produced thousands of cases of cancer over the long term. Intervening
factors may play a role as well.

Third, some types of damage occur only if the pollution continues over time. This is true
of the deterioration of buildings and monuments, for example, or, in certain circumstances,
of vegetation. Proof of causation also is made difficult by the fact that some substances cause
little harm in isolation but are toxic in combination. Imputing responsibility to one source
rather than another is difficult.

Fourth, the same pollutant does not always produce the same detrimental effects because
of important variations in physical circumstances. Thus, dumping polluting substances in a
river will not cause the same damage during times of drought as it will during periods when
water levels are high. Similarly, wind or the lack of it, fog, or sunlight can modify the impact
of air pollution or even the nature of pollution. Urban smog, for example, is exacerbated
by atmospheric inversions (layers of warm, still air held below a cold-air mass) that block
elimination of the air pollutants. The latter derive from multiple sources, including industry,
domestic heating, and motor vehicles. In such a situation, it appears impossible to impute
injury to a single precise cause to impose responsibility. Long-distance pollution, especially
long-range air pollution, poses unique problems in identifying the author of the harm and
precludes relying on traditional rules of state responsibility. Even at a short distance, proving
the identity of the polluter can pose problems. For example, gas emissions from motor
vehicles are harmful, including the fumes of each individual automobile. Yet it is difficult to
apply rules of responsibility and demand reparations from each driver, because the numbers
are too great and the effects produced by each unit are relatively limited. Nonetheless the
cumulative effects are significant because of the part played by nitrous oxide (NO,) and
burned hydrocarbons (HCs) in the formation of ozone at medium altitudes during sunny
periods; they are also factors in the depletion of forests. One answer being suggested is
pollution or carbon taxes.
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Another issue of state responsibility concerns the extent to which states are accountable
for the actions of private parties under their jurisdiction or control. As a general rule, it can
be said that the state whose territory serves to support the activities causing environmental
damage elsewhere or under whose control it occurs is responsible for the resulting harm.
The necessary element of an act or omission by a state agent is generally present, because the
large majority of domestic activities capable of causing serious environmental harm outside
the country requires prior approval or licensing under domestic legislation, thus making
attribution possible. Such approval normally will suffice to engage the responsibility of the
competent territorial authority.

2. Compliance Procedures

The traditional practice whereby each state party to a treaty monitors whether other states
parties comply with the requirements of the agreement remains basic to environmental
agreements. According to the Basel Convention on Transboundary Movement of Hazardous
Wastes, for example, each party suspecting a breach is to inform the Secretariat and the offend-
ing party. The Secretariat, in turn, informs other parties. Also, MEAs frequently establish their
own international supervisory mechanisms or designate specific states as having supervisory
functions. Article 218 of UNCLOS provides, for example, that when a ship voluntarily enters
a port or offshore installation, the port state can investigate and, where the evidence warrants,
institute proceedings regarding any maritime discharge violation of applicable international
rules and standards.

Some noncompliance procedures instituted by international environmental agreements
aim to provide assistance to the defaulting state. The Montreal Protocol to the Ozone Con-
vention, for example, establishes a procedure whereby a party that cannot meet its obligations
may report its compliance problems to the Implementation Committee. The Implementa-
tion Committee consists of ten parties elected by the Meeting of the Parties for two years
on the basis of equitable geographical distribution. In addition, any party that has concerns
about another party’s implementation of its obligations under the Protocol can communi-
cate the concerns in writing, supported by corroborating information, to the Secretariat. The
Implementation Committee can request further information or, on the invitation of the party
concerned, can undertake information gathering on site.

At the end of the procedure, the Committee reports to the Meeting of the Parties. Any
recommendation it considers appropriate can be included in the report, which is made
available to the parties six weeks before the meeting. The Meeting of the Parties may decide
on steps to bring about full compliance with the Protocol. Any state involved in a matter
under consideration by the Implementation Committee cannot take part in the elaboration
and adoption of reccommendations concerning it. The parties subject to the procedure must
subsequently inform the Meeting of the Parties of the measures they have taken in response
to the report. Annex V of Decision IV/AS8 contains an indicative list of measures that might be
taken by the Meeting of the Parties in respect of noncompliance with the Protocol. The first
consists in providing assistance, for, for example, the collection and reporting of data, tech-
nology transfer, financing, information transfer, and training. At the second level, cautions,
or warnings, are issued. The third level involves the suspension of specific rights and privi-
leges under the Protocol. Such rights and privileges can concern industrial rationalization,
production, consumption, trade, transfer of technology, financial mechanisms, and industrial
arrangements.
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3. Periodic State Reporting

The compliance procedures for MEAs are most often informational. The MEAs routinely
contain an obligation for the parties to report on their measures of implementation and
compliance. The procedure requires states parties to a treaty to address periodic reports to
an organ established or designated by the treaty, indicating the implementing measures they
have taken. Most global MEAS and many regional ones use this technique, but only in a few
cases is state reporting part of a comprehensive system to promote compliance or ultimately
to result in enforcement measures.

Reporting must be distinguished from mere exchange of information or occasional com-
munication of factual or scientific information not necessarily related to the implementation
of environmental agreements. Reports on the implementation of MEAs usually include
two categories of information. First, they summarize or transmit the legal and administra-
tive instruments that states parties adopted or intend to adopt to implement the agreement.
Second, they transmit factual information, mostly scientific data, on the status of a given
component of the environment, on its deterioration or threats to it, and in some instances on
the proposed remedies.

In addition to periodic reports required by treaty provision, a contracting party or, often, the
MEA secretariat may request information from a party, mainly concerning facts or measures
taken and planned to be taken on matters included in the MEA. See, e.g., arts. 10 and 12 of
the Convention on Cooperation for the Protection and Sustainable Use of the Danube River
(Sofia, June 29, 1994). Such information may be protected when it is related to industrial
and commercial secrets or other confidential pieces of information. Id. at art. 13. Public
information also may complement state reports.

State reporting on the implementation of MEA obligations gradually emerged. One of the
earliest treaties, the Ramsar Convention on Wetlands of International Importance (Feb. 2,
1971), did not foresee a reporting procedure, but it was created by COP Recommendation
2.1, adopted in 1984. The UNESCO Convention for the Protection of the World Cultural
and Natural Heritage (Paris, Nov. 16, 1972) was one of the first MEAs to include a reporting
obligation. Article 29 provides that the states parties to the Convention shall submit reports
to the General Conference of UNESCO, in which they give information on the legislative
and administrative provisions that they have adopted and any other action, which they have
taken for the application of the Convention, together with details of the experience they have
acquired in this field. Most of the MEAs adopted since 1972, whether global or regional,
provide for reporting by states parties on their implementation.

The content of the periodic reports can be specified by the MEA itself or, more frequently,
detailed by a treaty body. The COPs or secretariats often prepare models for national reports,
including questionnaires and directives for the presentation of information. One of the
first MEAs to prescribe precise rules on reporting was the Convention on International
Trade in Endangered Species. Annual reports should contain a summary of the number
and type of permits and certificates of export and import granted; the states with which such
trade occurred; the numbers or quantities and types of specimens; the names of species
included in one of the appendixes; and where appropriate, the size and sex of the specimens
in question. Moreover, a biennial report must be prepared on legislative, regulatory, and
administrative measures taken to enforce the provisions of the Convention. Such information
shall be available to the public where this is not inconsistent with the law of the party
concerned.
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The obligation to address reports to an organ designated by an international instrument
would be of little utility if the reports were not subject to review and critique. Thus, the
mandates of treaty bodies typically include review of state reports.

A U.N. study undertaken in the context of human rights reporting sets forth the objectives
of international reporting procedures. Report of the 3d Session of the U.N. Committee on
Economic, Social and Cultural Rights, U.N. Doc. E/1989/22 (24 Feb, 1989), Annex III. It is
equally relevant to MEA reporting. It says that the reporting procedure should ensure that
states parties undertake a comprehensive initial review of national legislation, administrative
rules, and procedures and practices, either before or soon after ratification, and regularly
monitor the actual situation with respect to each of the obligations, to become aware of
the extent to which the various duties are or are not being fulfilled. It also should facilitate
public scrutiny of relevant government policies, encouraging the involvement of various
sectors of society in the formulation, implementation, and review of national policies. On
the international level, the procedure should provide a basis for the state party, as well as the
supervisory body, to evaluate effectively the progress made in the realization of the obligations
contained in the treaty. The procedure can facilitate the exchange of information among state
parties and develop a better understanding of the common problems faced.

Questions remain about the effectiveness of reporting systems. States tend to be less than
forthcoming about problems and defects in the implementation of their treaty obligations.
In response, it may be noted that even the fact of having to write a report may exercise a
positive influence on state behavior, because many government officials become involved
in assessing state performance against international obligations. Internationally, state reports
are often discussed in the supervisory organs, and during the process independent experts
or representatives of other states can question delegates from the state authoring the report.
The strength of the system is both psychological and political. States may not always protect
the environment as they should, but they seek to maintain a good reputation in this field
where the public opinion is particularly sensitive. Thus, they normally make efforts to avoid
or mitigate damage that could result in condemnation or criticism during review of their
reports. The presence of NGO observers and the press at the meetings of treaty bodies can
play a major role in this regard.

4. Civil Society Petitions

Only two environmental agreements have established a complaints procedure open to civil
society to denounce noncompliance by states parties with their international obligations. One,
the Aarhus Convention on Information, Public Participation and Access to Justice is discussed
in Chapter 6. The other agreement is the North American Agreement on Environmental
Cooperation, known informally as the NAFTA Side Agreement. North American Agreement
on Environmental Cooperation, Sept. 14, 1993, 32 L.L.M. 1480 (1993). Its procedure enables
the public to complain when one of the three governments (Canada, Mexico, and the United
States) appears to be failing to enforce its environmental laws effectively. Members of the
public trigger the process by submitting to the Commission for Environmental Cooperation
(CEC) a claim alleging such a failure on the part of any of the NAFTA partners. Any
nongovernmental organization or person established or residing in the territory of a party to the
Agreement may make a submission in writing on enforcement matters for consideration by
the Secretariat of the CEC. Following a review of the submission, the CEC may investigate
the matter and publish a factual record of its findings, subject to approval by the CEC
Council. The procedure is explained by the CEC Guidelines.
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Questions and Discussion

1. Is a petition worth it? Since 1995, the CEC has received sixty-six complaints and prepared
fifteen factual records. Seven of the factual records were on petitions against Mexico, seven
concerned Canada, and only one against the United States.

2. For evaluations and critiques of the CEC complaints procedure, see Tseming Yang, The
Effectiveness of the NAFTA Environmental Side Agreement’s Citizen Submission Process: A
Case Study of the Metales y Derivados Matter, 76 UN1v. CoLo. L. REV. 443 (2005); Mark R.
Goldschmidt, The Role of Transparency and Public Participation in International Environ-
mental Agreements: The North American Agreement on Environmental Cooperation, 29 B.C.
EnvTL. AFF. L. REV. (2002); John Knox, A New Approach to Compliance with International
Environmental Law: The Submission Procedure of the NAFTA Environmental Commission,
28 Ecorocy L.Q. 1, 88 (2001); David L. Markell, The Commission for Environmental Coop-
eration’s Citizen Submission Process, 12 GEO. INT'L ENVTL. L. REV. 545 (2000); Christopher
N. Bolinger, Assessing the CEC on Its Record to Date, 28 L. & PoL’y IN INT'L BUSINESS
(1997); GREENING NAFTA: THE NORTH AMERICAN COMMISSION FOR ENVIRONMENTAL
CooPERATION (John Knox & David Markell eds. 2003).

3. Linda Malone and Scott Pasternack outline three strategies for civil society to pursue in
holding states to their environmental commitments. As you read the following extract,
consider how you might specifically use the strategies:

First, NGOs can submit petitions to MEA treaty secretariats calling on those bodies to take
steps to resolve a particular environmental and public health harm that is not receiving
adequate attention but is occurring within a member nation-state. Second, NGOs can
encourage nation-states to initiate state-to-state dispute resolution under these MEAs to
help resolve an environmental or public health problem. Detailed below, these strategies
may help to strengthen the effectiveness of MEAs and better protect the environment and
public health. Third, where the MEA allows, NGOs can participate at MEA Conferences
of the Parties or appropriate bodies of charter-based institutions and lobby member states
to take particular environmental action.

Using these strategies may compensate for the weak enforcement mechanisms found
in MEAs. Such weak enforcement mechanisms have undermined the ability of MEAs to
protect the environment and public health as effectively as perhaps intended, especially
in the wake of competing political demands. Although the International Court of Justice
(“ICJ”) may provide effective secondary enforcement of MEA dispute resolution deci-
sions, the voluntary nature of nation-state personal jurisdiction before the IC] makes this
enforcement avenue unappealing at best, and, more often, unavailable.

I1. STRATEGY NO. 1: PETITIONING MEA SECRETARIATS
A. Strategy Summary

If the action or omission of a nation-state party to a particular MEA results in an envi-
ronmental or public health harm that undermines the MEA, then an NGO can often
informally submit a petition to the secretariat of that relevant MEA and call upon that
secretariat to pressure the nation-state to change its behavior.

One of several different outcomes may result from such a petition. First, the state party
may take action to resolve the environmental or public health problem. Second, the MEA
secretariat may work with a state party to resolve the problem. Third, the petition may raise
public awareness of a previously unknown concern.

Remember that because this strategy is new and innovative, concerns may exist among
the NGO community that if a petition is not prepared properly, then MEA secretariats
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may decide never to consider petitions from any non-state actors in the future. Therefore,
seeking assistance . . . can help strengthen your petition or lead to alternative strategies to
resolve your issue.

III. STRATEGY NO. 2: LOBBYING STATE PARTIES TO INITIATE DISPUTE
RESOLUTION PROCEEDINGS

MEA dispute resolution processes are available only for nation-states to bring claims against
nation-states concerning matters within the scope of the given MEA. Therefore, non-state
actors, such as NGOs, can and ought to request and encourage sympathetic governments —
not necessarily their own — to file claims on behalf of such NGOs against nation-states that
maintain a law or practice that harms the protection of the environment within the scope
of that MEA.

Such a dispute could result in several different outcomes, similar to what may result
from NGOs petitioning secretariats. First, the state party may take action to resolve the
environmental or public health problem. Second, the MEA secretariat may pressure a
state party to resolve the problem. Third, the petition may raise public awareness of a
previously unknown concern.

An NGO wanting to pursue this strategy should determine which entity within the
government of the nation-state represents that nation-state at such dispute resolution pro-
ceedings. Once determine[d], the NGO should submit a written request or schedule an
in-person meeting with that office.

IV. STRATEGY NO. 3: PARTICIPATING AT MEA CONFERENCES OF THE PARTIES OR
IN APPROPRIATE BODIES OF CHARTER-BASED INSTITUTIONS

Most MEAs allow non-state actors to participate as observers at periodic meetings among
the MBA members states known as the Conference of the Parties (“COPs”) in the case
of conventions and Meetings of the Parties (“MOPs”) in the case of Protocols. These
mandatory gatherings require member states to report on the status of the MBA and focus
on how to improve it. Member state attendees of COPs include the key government
employees within a given member state and the staff of the MBA secretariat who are often
the most knowledgeable about that MBA, who are experts in the field related to the MBA,
and who may be responsible for making important decisions for the given member state
and/or the MBA secretariat with respect to the development to that MBA. Consequently,
attending the COP affords an NGO tremendous access to those who may be able to
improve the enforcement of a given MBA with respect to a particular environmental or
public health issue of concern to the NGO. Moreover, observer NGOs can often lobby
generally on an issue among an audience intimately involved and familiar with the MBA,
even if the observer NGO cannot vote.

In addition to participating at MBA COPs, civil society also can obtain similar consulta-
tive status with charter-based international governmental organizations such as the United
Nations or the Organization of American States. Generally speaking, such status enables
NGOs to attend legislative sessions, submit written statements, and make oral statements
on a periodic basis.

Undertaking the strategy of participating at MBA conferences involves a few straightfor-
ward steps. First, one must again determine the MBA most relevant to one’s environmental
or public health issue of concern. Second, one must assess whether one has expertise in
the field related to the MEA as such expertise is often a prerequisite for obtaining observer
status. Third, one must consult the text of the MBA to confirm that it allows NGOs to attend
the COP and/or MOP as an observer. Most do. . . . Fourth, one should consult the internet
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site for the MBA's secretariat to locate the procedures for applying for observer status. Such
status may be available permanently for all COPs and/or MOPs or only temporarily for one
particular COP and/or MOP Often applications must be submitted far in advance of the
date of the COP and/or MOP Fifth, once one obtains observer status, one should locate
other NGOs with observer status and build a coalition of groups interested in one’s issue
prior to attending the COP and/or MOP Most MBA internet sites list entities with observer
status. Sixth, one should prepare to lobby just as one prepares to lobby in other arenas.

Apart from COP and MOP participation, civil society can also obtain consultative or
observer status with charter-based international or regional organizations. Such status may
vary with each institution.

LinpDA A. MALONE & ScOTT PASTERNACK, DEFENDING THE ENVIRONMENT: CIVIL SOCIETY
STRATEGIES TO ENFORCE INTERNATIONAL ENVIRONMENTAL LAW 153-59 (2004).



2 The Environment as a Human Rights Issue

The Environment Is Man’s First Right'

I. Introduction

Over the past sixty years, international human rights law and then international environ-
mental law developed as distinct domains of international law. Almost from the emergence
of contemporary international environmental law in the late 1960s, a relationship between
the two areas was strongly perceived. In 1972, the governments participating in the first
major multilateral conference on the environment, held in Stockholm, proclaimed in the
concluding Stockholm Declaration that “[t]he protection and improvement of the human
environment is a major issue which affects the well-being of peoples.” Report of the U.N.
Conference on the Human Environment, Declaration of the U.N. Conference on the Human
Environment, U.N. Doc. A/ICONF 48/14/Rev.1, p. 3 (June 5-16, 1972). As we saw in Chapter
1, the Stockholm Declaration also solemnly declared, in the language of human rights, that
“[m]an has the fundamental right to freedom, equality and adequate conditions of life, in an
environment of a quality that permits a life of dignity and well-being, and he bears a solemn
responsibility to protect and improve the environment for present and future generations.”
Id. at p. 4 (Principle 1).

During the preparations for the Stockholm Conference and increasingly thereafter, states
began adopting constitutional provisions concerning the environment, often using rights
language. In the 1980s, the linkage between human rights and the environment recog-
nized in the Stockholm Declaration was enshrined in binding international agreements.
The African Charter on Human Rights, adopted in Nairobi, Kenya, on June 27, 1981,
proclaimed, “All peoples shall have the right to a general satisfactory environment favor-
able to their development.” Article 24, African Charter on Human and Peoples Rights,
AFRICAN CHARTER ON HumaN aND PeOPLES RiGHTS, O.A.U. Doc. CAB/LEG/67/3 Rev. 5,

! Ken Saro-Wiwa, Stand by Me and the Ogoni People, 10 Earth Island Journal 35 (No. 3, 1995). Saro-Wiwa was hanged, along with
eight others, in Nigeria on November 10, 1995, ostensibly for incitement to murder. However, most believe that the defendants
were put to death for raising environmental concerns about oil exploitation by Royal Dutch Petroleum in their ancestral Ogoni
lands. For a compelling account of the events, see IkKE OkONTA & ORONTO DOUGLAS, WHERE VULTURES FEAST: SHELL HUMAN
RicaTs AND O1L IN THE NIGER DELTA (2003). Several human rights cases resulted. The African Commission delivered the
landmark SERAC v. Nigeria decision, reprinted in Chapter 6, while Shell Oil had to pay for its alleged complicity in an Alien
Tort Statute case in the United States. In June 2009, after ten years in the courts and on the eve of trial, the parties agreed to
settle three related law suits for $15.5 million. See also International Pen, Constitutional Rights Project, Interights on behalf of Ken
Saro-Wiwa Jr. and Civil Liberties Organization v. Nigeria, Comms. 137/94, 139/94, 154/96 and 161/97, 12" Ann. Act. Rep. Annex
V (1998), 7 THRR 274 (2000).
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reprinted in 21 LL.L.M. 58 (1982). A more detailed formulation of the right was included in the
Additional Protocol to the American Human Rights Convention on Economic and Social
Rights, adopted in San Salvador, El Salvador, on November 17, 1988 (hence the Protocol
of San Salvador). It proclaimed both the rights of individuals and the duty of states in this
field:

1. Everyone shall have the right to live in a healthy environment and to have access to basic
public services.

2. The States Parties shall promote the protection, preservation, and improvement of the
environment.

Article 11, ADDITIONAL PROTOCOL TO THE AMERICAN CONVENTION ON HUMAN RIGHTS IN THE
ARrEA oF EcoNoumic, SociaL, AND CULTURAL RiGHTS, O.A.S.T'S. 69, reprinted in 28 L.L.M.

156 (1989).

A. Tension or Complementarity?

The assertions in the Stockholm Declaration sparked an early academic search for jurispru-
dential bases for linking rights and the environment. A number of texts and articles appeared
in which the international legal case was made for “the human rights of individuals to be
guaranteed a pure, healthful, and decent environment.” W. Paur. GorMLEY, HUMAN RIGHTS
AND ENVIRONMENT: THE NEED FOR INTERNATIONAL COOPERATION 1, 233 (1976). Today, the
protection of the environment and the promotion of human rights are increasingly seen by
many as intertwined, complementary goals. For Christopher Weeramantry, a former vice
president of the International Court of Justice, this is self-evident. In his separate opinion in
Case Concerning the Gabéikovo-Nagymaros Project, Judge Weeramantry wrote:

The protection of the environment is. . . a vital part of contemporary human rights doctrine, for
it is a sine qua non for numerous human rights such as the right to health and the right to life
itself. It is scarcely necessary to elaborate on this, as damage to the environment can impair and
undermine all the human rights spoken of in the Universal Declaration and other human rights
instruments.

Case Concerning the Gabéikovo-Nagymaros Project, [1997] L.C.J. Rep. 7, 91-92.

Yet other scholars reject the connection between human rights and the environment,
seeing incompatibility or even danger in their coupling. In their view, human rights and
environmental protection are based on fundamentally different and ultimately irreconcilable
value systems; as such, they are much more likely to conflict with each other than to be
complementary or mutually reinforcing. The arguments proceed, on the one hand, with
some environmental lawyers maintaining that a human rights focus for environmental law
ultimately reduces all other environmental values to an instrumental use for humanity so that
the quality of human life can be enhanced. This human-centered, utilitarian view reduces
the nonhuman and nonliving aspects of ecosystems to their economic value to humans and
promotes unsustainable resource exploitation and environmental degradation as a human
good. On the other hand, some human rights lawyers believe that linking human rights and
the environment diminishes the importance and focus on protection of more immediate
human rights concerns, such as ending genocide, extrajudicial killings, torture, and arbitrary
detention.
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Professor Shelton posits a third view that she says seems to best reflect the current state of
play in law and policy:

[This view] sees human rights and environmental protection as each representing different, but
overlapping, societal values. The two fields share a core of common interests and objectives,
although obviously not all human rights violations are necessarily linked to environmental degra-
dation. Likewise, environmental issues cannot always be addressed effectively within the human
rights framework, and any attempt to force all such issues into a human rights rubric may fun-
damentally distort the concept of human rights. This approach [thus] recognizes the potential
conflicts between environmental protection and human rights, but also the contribution each
field can make to achieving their common objectives.

Dinah Shelton, HUMAN RIGHTS, ENVIRONMENTAL RIGHTS, AND THE RIGHT TO ENVIRONMENT,
28 Stan. J. Int'l L. 103, 105 (1991).

Perhaps these conflicting or different views help explain why the relationship between
human rights and the environment has had a slow, ad hoc, and uneven development. Disputes
continue about how best to ensure that human rights and environmental protection are
mutually supportive. For instance, some favor approaches that deploy or reinterpret existing
human rights in the cause of environmental protection. Others insist that the development
of new substantive rights for and to the environment per se is necessary.

Questions and Discussion

1. Throughoutthis chapter, bear in mind a distinction between two potential rights holders and
what they mean for the environment. First, human rights, possessed by the human being,
may provide certain protection for the environment derivatively when enforced. Second,
the environment itself might be accorded rights that can be invoked by an appropriate party
in cases of violation. For the most part, the environmental rights that we will study here
are not rights for the environment per se. Instead, we will be concerned the deployment of
traditional human rights, such as the right to life and health as a proxy for environmental
protection. We will also examine the emergence of a new human right (or more accurately,
a collection of rights) brought to bear on environmental protection for the benefit of the
inherent dignity of all human beings. Are these two views incompatible? Does Shelton’s
third view assist in reconciliation?

2. A few environmental rights proposals surfaced even before the beginning of the modern
environmental movement. Italy’s post-World War II constitution of 1948 was the first to
include a provision on the topic. Most countries took up the issue, however, only as concern
about environmental harm and its consequences increased. Frits W. Hondius, Environment
and Human Rights, 41 Y.B. Ass'N ATTENDERS & ALUMNI HAGUE Acap. INT'L L. 68 (1971);
E.F. Roberts, The Right to a Decent Environment: A Premature Construct, 1 ENvIL. PoLy &
L. 185,188 (and articles cited at * [on page 188]). See generally David W. Orr, Constitutional
Divide: Bridging U.S. Law and the Ecological Necessities of Life and Liberty, 23 ORION 19,
22-23 (2004).

B. A Primer on Rights

When we claim that humans have rights or that the environment itself has rights, it is
important to be clear what we mean by the term rights. As Pound observed, “There is no
more ambiguous word in legal and juristic literature than the word right.” Roscoe Pound,
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IV JURISPRUDENCE 56 (1959). A more detailed treatment will follow in Chapter 3, but an
exposure now is important and will set the stage.

Ordinarily, the idea of rights connotes a substantial interest recognized and bounded by
the law. A right is conferred as a mechanism to protect those substantial interests recognized
in law. But a right can be more or less. A legal right might be absolute (at least in theory) or
might need to be balanced when it comes in to conflict with other rights. A right can also
exist in a prelegal or extralegal state as a moral claim outside the law.

The nature and creation of rights are products of direct human experience with wrongs. See
Mogrris R. CoHEN, LAw AND THE SocIAL ORDER 148 (1933); Paul Vinogradoff, Foundation of
a Theory of Rights, 34 YALE L.]. 60, 66-67 (1924). So, for instance, the Universal Declaration
of Human Rights (UDHR), like the U.N. Charter, is a result of the traumatic historical
experience of World War II and the atrocities and suffering it caused. The UDHR gives
specificity to the general references to human rights scattered throughout the U.N. Charter,
whose Preamble makes clear the concerns of its drafters: “We the peoples of the United
Nations determined to save succeeding generations from the scourge of war, which twice
in our lifetime has brought untold sorrow to mankind, and to reaffirm faith in fundamental
human rights, in the dignity and worth of the human person, in the equal rights of men
and women.” See Cass R. SUNSTEIN, THE SEconD BiLL or RicHTS: FDR’S UNFINISHED
REvoLuTION AND WHY WE NEED IT MORE THAN EVER 35-36 (2004).

1. Human Rights and Universal Aspirations

For the purpose of this book, the term rights is not necessarily limited to those rights that
have been legally conferred by virtue of a judicial decision, statute, constitution, treaty, or
customary law. Human rights are often said to resemble fundamental or natural rights in
the natural law tradition — that is, they are rights that do not owe their existence to a legal
source and do not depend on legal sanction. Instead, human rights are claimed to transcend
legal systems not in accord with those rights and to obtain in all places and at all times
regardless of what the positive law provides. Legal systems should embody rights. If one
does not, it is deficient. From the start of the contemporary human rights movement follow-
ing World War II, human rights have had universal aspirations, the foundation document
being called the Universal Declaration of Human Rights (UDHR). The “relativity” of rights,
though, has sometimes challenged universal claims through counterclaims of particularity or
cultural specificity. Compare, for instance, the following accounts of the universality of the

UDHR.

A WoRLD MADE NEW: ELEANOR ROOSEVELT AND THE UNIVERSAL DECLARATION
oF HuMAN RIGHTS 221—22 (2001)
Mary Ann Glendon

The problem of what universality might mean in a multicultural world haunted the United Nations
human rights project from the beginning. In June 1947, when word of a proposed human rights
declaration reached the American Anthropological Association, that group’s executive board sent
a letter to the Human Rights Commission warning that the document could not be “a statement
of rights conceived only in terms of the values prevalent in the countries of Western Europe and
America.”. .. Earlier that year some of the world’s best-known philosophers had been asked to
ponder the question, “How is an agreement conceivable among men who come from the four
corners of the earth and who belong not only to different cultures and civilizations, but to different
spiritual families and antagonistic schools of thought?”
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No one has yet improved on the answer of the. .. philosophers: Where basic human values
are concerned, cultural diversity has been exaggerated. The group found, after consulting with
Confucian, Hindu, Muslim, and European thinkers, that a core of fundamental principles was
widely shared in countries that had not yet adopted rights instruments and in cultures that had
not embraced the language of rights. Their survey persuaded them that basic human rights rest on
“common convictions,” even though those convictions “are stated in terms of different philosophic
terms.” The philosophers concluded that even people who seem to be far apart in theory can agree
that certain things are so terrible in practice that no one will publicly approve them and that
certain things are so good in practice that no one will publicly oppose them.

The Complexity of Universalism in Human Rights,
in HuMaN RiGHTS wiTH MODESTY: THE PROBLEM OF UNIVERSALISM 61
(A. Sajé ed., 2004)
Makau Mutua

... Sanctimonious to a fault, the UDHR underscored its arrogance by proclaiming itself the
common standard of achievement for all peoples and nations. The fact that a half-century later
human rights have become a central norm of global civilization does not vindicate their uni-
versality. . . . Non-Western philosophies and traditions particularly on the nature of man and the
purposes for political society were either unrepresented or marginalized during the early formation
of human rights. . ..

There is no doubt that the current human rights corpus is well meaning. But that is beside
the point. ... International human rights fall within the historical continuum of the European
colonial project in which whites pose as the saviors of a benighted and savage non-European
world. The white human rights zealot joins the unbroken chain that connects her to the colonial
administrator, the Bible-wielding missionary, and the merchant of free enterprise. . . .

Thus human rights reject the cross-fertilization of cultures and instead seek the transformation
of non-Western cultures by Western cultures.

Questions and Discussion

1. Doesitmatter that authorship of the UDHR included representatives from Lebanon, China,
and Latin America as well as from Europe and North America? Even if the membership
of the United Nations was largely Western in 1948, does the subsequent development of
regional human rights systems in every region of the world, all based on and referring to
the UDHR, support claims of universality?

2. How does one tell whether or not a right is universal? If a human right to environmental
quality exists, is it universal? Why?

3. Human rights are of special value because they are premised on the inherent dignity and
value of all persons who are deemed to possess equal worth. They require, in Immanuel
Kant’s phrase, for individuals to be treated as ends and not as means. KanTt, PoriticaL
WRITINGS 24 (H.S. Reiss ed., 1991). In addition, the importance of human rights is that
they serve as constraints on other incompatible individual and collective goals. So, to have
the right to do W (or the right to require X to do Y or to forbear from doing Z) puts the
holder of the right in a strong position in relation to others without a countervailing right.
See generally THEORIES OF RiGHTS (Jeremy Waldron ed., 1984).

2. Rights of the Environment

Just as the inherent value of human beings serve as a predicate for human rights, so, too,
it has been argued that all other nonhuman living beings (and even nonliving components
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of ecosystems) possess an intrinsic worth that justifies according rights to nonhumans and
their environments. It is not difficult to find statements about the inherent value of the
environment. Almost every state in the world — one hundred ninety-three states, not including
the United States — is party to the Convention on Biological Diversity (the most widely ratified
environmental treaty today). In the preamble to the Convention, states parties recognize
“the intrinsic value of biological diversity and of the ecological, genetic, social, economic,
scientific, educational, cultural, recreational and aesthetic values of biological diversity and its
components.” UN Doc. UNEP/Bio.Div/CONF/L.2 (May 22, 1992), 1760 U.N.T'S. 142 (1993).
Biological diversity includes diversity with and between species, as well as the ecological
complexes of which they are part.

Aldo Leopold, writing in 1949, argued that the time had come to establish at least moral
rights for the environment. Leopold famously wrote:

There is yet no ethic dealing with man’s relation to land and to the animals and plants
which grow upon it.. .. The land-relation is still strictly economic, entailing privileges but not
obligations.

The extension of ethics to [the] environment is, if I read the evidence correctly, an evolutionary
possibility and an ecological necessity. . . .

The land ethic simply enlarges the boundaries of the community to include soils, waters, plants,
and animals, or collectively: the land.

...A land ethic of course cannot prevent the alteration, management, and use of these
“resources,” but it does affirm their right to continued existence and, at least in spots, their
continued existence in a natural state.

In short, a land ethic changes the role of Homo sapiens from conqueror of the land-community
to plain member and citizen of it. It implies respect for his fellow-members, and also respect for
the community as such.

Aldo Leopold, A SaND CoOUNTY ALMANAC AND SKETCHES HERE AND THERE 203-04
(1949).

Questions and Discussion

1. It is difficult to find legal examples that translate the recognition of intrinsic value into
enforceable rights on behalf of the environment. Why? Are there problems with coherency?
Enforceability? Skeptics are easy to find. In their view, a right for nonhumans or nonliving
things is nonsense. See P.S. Elder, Legal Rights for Nature: The Wrong Answer to the
Right(s) Question, 22 OscooD HALL L.J. 285, 288-89 (1984). Moreover, it is argued that
courts should not provide environmental protection through a so-called right because it
involves political choices over the use of scarce resources. Finally, it is claimed that a right
of the environment itself is impossibly vague and incapable of judicial application because
there is no way to discern what the environment itself would prefer. See Mark Sagoff, On
Preserving the Natural Environment, 84 YALE L.J. 205 (1974).

Another explanation for the difficulty in establishing rights of the environment might be
found in the fact that very often it takes considerable time to move from moral claim to law.
The slow process by which an extralegal fundamental right is harnessed to create a legal
obligation can be seen in the evolution in ethical understanding about slavery, which finally
resulted in legal prohibition. The necessary constellation of political, economic, and moral
conditions took centuries to develop before the fundamental right to be free from slavery
became a legal right. In the United States, slavery was not abolished until after a bloody
civil war.
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Yet another explanation may lie in the way environmental law itself has developed.
Professor Dan Tarlock suggests that “environmental law has failed to develop a substan-
tive theory of environmental quality entitlement. The western tradition of expanding the
concept of human dignity left no room for the protection of non-human values.” A. Dan
Tarlock, Environmental Law, but Not Environmental Protection, in NATURAL RESOURCES
Poricy anp Law: TRENDS AND DIRECTIONS 102, 171 (L.J. MacDonnell & S.F. Bates eds.,
1993). This suggestion seems to be supported by Justice William O. Douglas, who wrote
about a wilderness “bill of rights” in 1965:

The Bill of Rights, which makes up the first ten Amendments to our Constitution, contains
in the main guarantees to minorities. These are guarantees of things that government cannot
do to the individual because of his conviction of belief or other idiosyncrasies. When it
comes to wilderness we need a similar Bill of Rights to protect those whose spiritual values
extend to the rivers and lakes, the valleys and the ridges, and who find life in a mechanized
society worth living only because those splendid resources are not despoiled.

William O. Douglas, A WILDERNESS BILL OF RIGHTS 86 (1965) (emphasis added).

Under the Douglas theory, it appears that wilderness is deserving of protection because
of its importance to “idiosyncratic” nature lovers. It is this “minority” that is to be accorded
rights in line with the Western tradition of increasing protection of human values or
dignity. This is not to say that wilderness does not receive surrogate protection through the
enforcement of the legal rights of humans to wilderness, or that the law does not exhibit a
concern for (or even legal recognition of) wilderness through the protection of the human
holder of the legal right. It is rather that the nonhuman values of wilderness, outside of
those important to human rights holders, are left unprotected.

Douglas significantly expanded his view in the context of legal standing seven years later

in his famous dissent in Sierra Club v. Morton, 405 U.S. 727, 741-55 (1972) (“Contemporary
public concern for protecting nature’s ecological equilibrium should lead to the conferral
of standing upon environmental objects to sue for their own preservation.” Id. at 741~
42). For important eco-centric approaches to rights, see PRUE TaYLOR, AN EcoLocicAL
APPROACH TO INTERNATIONAL LAW: RESPONDING TO CHALLENGES OF CLIMATE CHANGE,
ch. 5 (1998); Kraus BosseLmann, WHEN Two WoRLDS COLLIDE: SOCIETY AND E.COLOGY
(1995).
Legal measures and efforts to protect all or part of the natural world have been undertaken
in several countries. In the German Land of Thiiringen, a constitutional provision protects
animals against cruel treatment. Article 32 of the Constitution of the German Land of
Thiiringen provides: “Animals are to be respected as living beings and fellow creatures.
They will be protected from treatment inappropriate to the species and from avoidable
suffering.” In Austria, various groups mounted litigation to have a chimpanzee declared
a person with rights. The most ambitious change has taken place in Ecuador, where a
constitutional amendment in 2008 declared nature to be a legal person. It now provides the
following:

Title 1I, Chapter Six, Article 66 —

It is recognized and guaranteed to persons:

27. The Right to live in a healthy, ecologically balanced, pollution free environment and
in harmony with nature.
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Title I, Chapter Seven, Article 71 —

Nature[,] or Pacha Mama, where life plays and performs, is entitled to full respect, exis-
tence, and the maintenance and regeneration of its vital cycles, structure, functions and
evolutionary processes. Any person, community, nation or nationality may require the
public authority to comply with the rights of nature. The principles enshrined in the Con-
stitution, will be used to apply and interpret these rights, as appropriate. The State will
encourage individuals, legal persons, and collective entities to protect nature and promote
respect for all the elements that form an ecosystem.

Title 11. Chapter Seven, Article 72 —

Nature is entitled to restoration. This restoration is independent of the obligation of the
State and persons or companies to compensate individuals and groups that depend on
affected natural systems. In cases of severe or permanent environmental impact, including
those linked to the exploitation of nonrenewable natural resources, the State shall establish
the most effective mechanisms to achieve the restoration, and take appropriate measures
to eliminate or mitigate adverse environmental consequences.

Title I, Chapter Seven, Article 73 —

The State will apply precautionary and restrictive measures to activities that could lead to
species extinction, destruction of ecosystems, or the permanent alteration of natural cycles.
The import of organisms and organic and inorganic material that may ultimately alter the
national genetic heritage is prohibited.

Title I, Chapter Seven, Article 74 —

Individuals, communities, peoples and nations are entitled to benefit from the environment
and natural resources that allow them to live well. Environmental services are not subject to
appropriation; their production, delivery, use and development are regulated by the state.

For an analysis of international efforts respecting one aspect of this issue, see Anthony
D’Amato & Sudhir Chopra, Whales: Their Emerging Right to Life, 85 Am. J. INT'L L. 21
(1991).

3. Academic literature on the subject of human rights and the environment continues to
grow. Major texts include the following: HumMAN RIGHTS APPROACHES TO ENVIRONMENTAL
ProTECTION (Alan Boyle & Michael Anderson eds., 1996); ENVIRONMENTAL RiGHTS: LAw,
LiticATION & ACCESS TO JUSTICE (Sven Deimann & Bernard Dyssli eds., 1995); THE RicHT
oF THE CHILD TO A CLEAN ENVIRONMENT (Agata Fijalkowski & Malgosia Fitzmaurice eds.,
2000); ELI Louka, BiopIVERSITY AND HUMAN RIGHTS (2002); LINKING HUMAN RIGHTS
AND THE ENVIRONMENT (Romina Picolotti & Jorge Daniel Taillant eds., 2003); Human
RIGHTS, SUSTAINABLE DEVELOPMENT AND THE ENVIRONMENT (Antonio Augusto Cangado
Trindade ed., 1995); LAURA WESTRA, ENVIRONMENTAL JUSTICE AND THE RIGHTS OF UNBORN
AND FUTURE GENERATIONS (2006); HUMAN RIGHTS IN NATURAL RESOURCE DEVELOPMENT
(Donald Zillman, Alastair Lucas & George (Rock) Pring eds., 2002). See also LINpDA A. MAL-
ONE & ScoTT PASTERNACK, DEFENDING THE ENVIRONMENT: CIVIL SOCIETY STRATEGIES
TO ENFORCE INTERNATIONAL ENVIRONMENTAL LAw, ch. 1 (2004).

Four important pamphlets are also worth noting: Boston Research Center, Human Rights,
Environmental Law and the Earth Charter (1998); Council of Europe, Manual on Human
Rights and the Environment: Principles Emerging from the Case-Law of the European Court
of Human Rights (2006); Council of Europe, Environmental Protection and the European
Convention on Human Rights (2005); Aaron Sachs, Eco-Justice: Linking Human Rights and
the Environment (Worldwatch Paper 127, 1995).
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A collection of international and regional decisions and cases exists in 3 INTERNATIONAL
ENVIRONMENTAL LAW REPORTS: HUMAN RIGHTS AND ENVIRONMENT (Cairo A.R. Robb ed.,
2001).

For early treatments of the synergies between the legal corpus of human rights and the
environment see Earthcare: The Human Right to a Sound Environment, 1 EArTH L.J. 187
(1975); James L. Elsman, Proposed First Amendment to the United Nations Charter: Right
to a Natural Environment, 12 CODICILLUS 42 (1971); W. Paul Gormley, The Right to a Safe
and Decent Environment, 28 INDIAN J. oF INT'L L. 9o (1974); Gregory Ho, United Nations
Recognition of the Human Right to Environmental Protection, 2 EARTH L.J. 225 (1976); Frits
Hondius, Environment and Human Rights, 41 Y.B. AS'N ATTENDERS & ALUMNI HAGUE
Acap. INT'L L. 68 (1971).

For an extensive early bibliography, see Donald K. Anton, International Environ-
mental Law Bibliography, in EnvrL. L. REP. ch. 3 (1992), available at http://www.clr.
info/International/ielpreg2/CHAPo3.pdf.

For a collection of international instruments, see MAGUELONNE DEJEANT-PONS, HUMAN
RIGHTS AND THE ENVIRONMENT: COMPENDIUM OF INSTRUMENTS AND OTHER INTERNA-
TIONAL TEXTS ON INDIVIDUAL AND COLLECTIVE RIGHTS RELATING TO THE ENVIRONMENT
IN THE INTERNATIONAL AND EUROPEAN FRAMEWORK (2002).

C. When Rights Conflict

People First, River Second. . .
Sydney Morning Herald, Nov. 8, 20060, at 1
Stephanie Peatling

Draining wetlands and cutting environmental flows to the Murray-Darling river system will be
considered by a team of public servants ordered by state and territory leaders to find ways to
guarantee towns, farmers, and irrigators do not run out of water.

A meeting between the Prime Minister, John Howard, and four state leaders yesterday heard
the drought was much worse than a one-in-100-year event; it was more like one in 1,000 years.

But scientists and environmentalists say the needs of the river system must be considered
alongside those of the people relying on its water.

Professor Gary Jones, the head of the Co-operative Research Centre for Freshwater Ecology,
said: “Whilst I recognise these are tough times for everyone concerned, we have to be careful
because it won’t do any good to damage the river system in the long term.”

The executive director of the Australian Conservation Foundation, Don Henry, said any deci-
sion to forgo water for environmental purposes would be a “total admission of failure despite years
and years of warning.”

“We have to look after farmers that are suffering but the really crucial thing is we have to speed
up work to bring the Murray-Darling back to health,” he said.

After yesterday’s summit, permanent water trading between [New South Wales], Victoria, and
South Australia will begin on January 1 next year. The leaders said this would free up water by
dealing with the problem of overallocation of water licences. They agreed to work out how to
secure water supplies for 2007-08. A group of state and federal public servants was asked to draw
up plans for how this will be done. It will report back by the middle of December.

Mr. Howard said he would not direct them to consider specific proposals but “it will be apparent
what some of the options are, including the draining of wetlands and allowing some of the dams
to dry up. They will be considered. The purpose is to get a warts-and-all action plan. It’s serious
and we all understand that.”
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Water efficiency measures and alternative water source projects, such as desalination, will be
prioritised when the Federal Government hands out funds from its $2 billion National Water
Initiative. . . .

A scientific report, commissioned by a similar group of ministers in 2002, found 1,500 gigalitres
of water — enough to fill Sydney Harbour three times — was needed to address the decline of the
whole Murray-Darling system. A meeting of ministers the following year agreed to find a third of
that water to sustain five key environmental sites along the river system, but none of that water has
yet been returned to the river. . ..

The human need for fresh water demonstrates that, when push comes to shove, rights for the
environment per se may become untenable, at least when protection of the environment qua
environment impinges on provision of basic human needs. The next reading, a keystone in
the literature on rights for the environment, takes a more environmentally accommodating
approach.

Should Trees Have Standing? Towards Legal Rights for Natural Objects,

45 S. CAL. L. REV. 450, 464, 466, 473—74 (1972)
Christopher Stone

It is not inevitable, nor is it wise, that natural objects should have no rights to seck redress in
their own behalf. It is no answer to say that streams and forests cannot have standing because
streams and forests cannot speak. Corporations cannot speak either; nor can states, estates, infants,
incompetents, municipalities or universities. Lawyers speak for them, as they customarily do for
the ordinary citizen with legal problems. One ought, I think, to handle the legal problems of
natural objects as one does the problems of legal incompetents — human beings who have become
vegetable. If a human being shows signs of becoming senile and has affairs that he is de jure
incompetent to manage, those concerned with his well being make such a showing to the court,
and someone is designated by the court with the authority to manage the incompetent’s affairs. . . .
On a parity of reasoning, we should have a system in which, when a friend of a natural object
perceives it to be endangered, he can apply to a court for the creation of a guardianship. . . .

... If, for example, the Environmental Defense Fund should have reason to believe that some
company’s strip mining operations might be irreparably destroying the ecological balance of large
tracts of land, it could, under this procedure, apply to the court in which the lands were situated
to be appointed guardian. As guardian, it might be given rights of inspection (or visitation) to
determine and bring to the court’s attention a fuller finding on the land’s condition. If there
were indications that under the substantive law some redress might be available on the land’s
behalf, then the guardian would be entitled to raise the land’s rights in the land’s name, i.e.,
without having to make the roundabout and often unavailing demonstration . . . that the “rights”
of the club’s members were being invaded. Guardians would also be looked to for a host of other
protective tasks, e.g., monitoring effluents (and/or monitoring the monitors), and representing
their “wards” at legislative and administrative hearings on such matters as the setting of state water
quality standards. . . .

As far as adjudicating the merits of a controversy is concerned, there is also a good case to be
made for taking into account harm to the environment — in its own right. As indicated above, the
traditional way of deciding whether to issue injunctions in law suits affecting the environment, at
least where communal property is involved, has been to strike some sort of balance regarding the
economic hardships on human beings. . ..

The argument for “personifying” the environment, from the point of damage calculations, can
best be demonstrated from the welfare economics position. Every well-working legal-economic
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system should be so structured as to confront each of us with the full costs that our activities are
imposing on society. Ideally, a paper-mill, in deciding what to produce — and where, and by what
methods — ought to be forced to take into account not only the lumber, acid and labor that its
production “takes” from other uses in the society, but also what costs alternative production plans
will impose on society through pollution. . ..

Questions and Discussion

1. Christopher Stone, like Justice William O. Douglas, who followed Stone’s reasoning in
dissent in Sierra Club v. Morton, 405 U.S. 727, 741-55 (1972), generally has been in the legal
minority when it comes to rights for the environment itself. Is it just that Stone and Douglas
were too far ahead of the thinking of the majority? Consider the following from Thomas
Merton, a Trappist monk influential during the development of the early environmental
movement:

Some beavers, in Connecticut, have built a dam and are flooding a lot of roads. The
highway department of the county where this disaster is taking place has brought the
matter to court, asking for the power to remove these audacious beavers.

The Attorney General, in Hartford, hands down a decision making this possible, by
saying that the rights of rational animals are inferior to those of the state, and therefore the
rights of beavers are just that much more inferior to the rights of the state. Therefore, the
beavers have to get out.

On the other hand, the beavers also have rights, therefore “these little animals should be
compensated.” They will be removed to another home, where they will be “able to perform
and exercise their natural skill and ability.” . ..

This hierarchy, beavers: rational animals: state, is just abstract enough to make me feel
disturbed by the whole story. I wish they had kicked out the beavers without such a lot of
talk: because obviously no court is going to bother with the rights of beavers anyway, not
really. How can a court make itself responsible for dealing out justice to beavers?. . .

I have no doubt the beavers have certain natural “rights,” but I have every doubt
whether those rights can be protected by a human court of law as if they were the rights
of human beings. And what are the rights of these beavers? Life, liberty, and the pursuit of
happiness? The court said they had a right to perform and exercise their natural skill and
ability. . ...

I don’t suppose even a State supreme court could go so far as to puzzle over the rights
of rabbits in relation to foxes. Let us take it for granted that irrational animals have rights
before men who are capable of making judgments, but not before other animals.

Even if beavers have rights (which I don’t doubt), it doesn’t do you any good to talk
about them, or to guarantee them, or anything of the sort. On the contrary, to make a big
argument over the rights of beavers is a suspicious enough joke to cast doubt on the validity
of the rights of men.

There is one very simple way of dealing with beavers: not according to rights, but
according to love. . ..

But admittedly a law court is not designed to take care of questions insofar as they can
be decided by love: that is the difference between a court and a confessional. So let it pass.

THOMAS MERTON, THE SECULAR JOURNAL OF THOMAS MERTON 11-13 (1959). Who has the
better argument, Stone or Merton?

2. Asyou will learn in greater detail in Chapters 5 and 7, the Committee on Economic, Social,
and Cultural Rights established under the International Covenant on Economic, Social,
and Cultural Rights (ICESCR) has issued the General Comment on the Human Right to
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Water. General Comment No. 15 (2002), U.N. Doc. E/C.12/2002/11 (Jan. 20, 2003) on the
Right to Water under articles 11 and 12 of the ICESCR states: “I'he human right to water
is indispensable for leading a life in human dignity. It is a prerequisite for the realization
of other human rights. ... The human right to water entitles everyone to sufficient, safe,
acceptable, physically accessible, and affordable water for personal and domestic uses. An
adequate amount of safe water is necessary to prevent death from dehydration, to reduce
the risk of water-related disease and to provide for consumption, cooking, personal, and
domestic hygienic requirements.” Id. at §9 1.

3. The foregoing reading highlights the tension that can arise when human needs and envi-
ronmental protection come into conflict in the context of access to water and the protection
of watercourses and drainage basins by ensuring adequate environmental flows. These ten-
sions raise difficult questions about the purpose and function of linking human rights with
the environment. For instance, when environmental human rights and other human rights
come into conflict, which is to prevail? On what basis?

THE RiGHTS OF NATURE: A HISTORY OF ENVIRONMENTAL ETHICS 131-133 (1989)
Roderick Frazier Nash

After Stone and Douglas located the conceptual door to the rights of nature in 1972, philosophers
and legal theorists were quick to push it open. One indication of their growing interest was the
application of John Rawls’s Theory of Justice (1971) to environmental issues. . . . [Lawyers] who read
Rawls in the 1970s seized on his theories to make a case for nature. The more conservative simply
contended that Rawls could be understood as supporting a moral obligation to resist environmental
degradation in the interests of future generations of humans.

Others extended Rawls more radically. In 1974, Laurence H. Tribe, a Harvard law profes-
sor, proposed adding nature to the contractual arrangements between people that Rawls pre-
sumed occurred at the beginning of any society. . .. Noting Christopher Stone’s work, Tribe
pointed to the recent growth of the idea that “persons are not the only entities in the world
that can be thought to possess rights.” Although it was possible to understand this concept as
a “legal fiction,” Tribe preferred to see it as evidence of the capacity of humans to develop
“new possibilities for respect and new grounds for community.” . . . Tribe wrote about a “spirit
of moral evolution” that had recently spread to include blacks and women and was beginning
to incorporate animals, plants, and might, in the. . . future include “canyons. ..a mountain or a
seashore.” . ..

The same idea surfaced in an even more specific form in David F. Favre’s 1979 proposal
in the journal Environmental Law to enact a new constitutional amendment on behalf of
wildlife. Favre, a professor at the Detroit College of Law, correctly questioned the widespread
use of the phrase “animal rights.” As a lawyer Favre knew that the interests of non-human
creatures might be defended as a category of human rights, but in existing legal systems they
as yet possessed no rights [of their own]. Favre sought to correct this with an addition to the
document that provided the basis for rights in the American political system. His suggested
amendment to the Constitution state that “all wildlife...shall have the right to a natural
life.” Humans must not “deprive any wildlife of life, liberty or habitat without due process
of law.” Favre explained that human survival interests could override wildlife rights, and he
knew enough about ecology to recognize that in the absence of natural predation people might
need to check excessive wildlife populations in the interests of those creatures. Thus his sys-
tem tended to focus on the rights of species and habitats rather than individual organisms. Like
Stone, he understood that humans would be the actual defenders of inarticulate wildlife in
courts. . ..
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Questions and Discussion

1. How do Tribe and Favre advance Stone’s argument? Is the protection of the environment
(or aspects of the environment) to be preferred when conflicting human interests, needs, or
rights come into conflict with such protection? If such a preference is not automatic, what
sort of balancing test would be appropriate to employ? Under what circumstances would
environmental interests prevail over human interests, if ever?

2. How would the theories presented herein apply in the context of the diminishing water in
the Murray-Darling Basin in Australia, discussed in the newspaper excerpt? Would they
protect environmental flows of the river? If so, on what basis? Do you need more facts? If
so, what would you want to know?

II. Human Rights Approaches to Environmental Protection

A. Mobilizing Human Rights for the Environment

Environmental Rights,
in PEOPLES’ RIGHTS 187-194
(Philip Alston ed., 2001)
Dinah Shelton

Human rights law and environmental protection interrelate at present in four different ways. First,
those primarily interested in the environment utilize or emphasize relevant human rights guaran-
tees in drafting international environmental instruments. They select from among the catalogue of
human rights those rights that can serve the aims of environmental protection, independent of the
utility of such protection for the enjoyment of other human rights. Recognizing the broad goals
of environmental protection, the emphasis is placed on rights such as freedom of association for
members of non-governmental environmental organizations and the right to information about
potential threats to the environment, which may be used for nature protection nor necessarily
related to human health and well-being. The weakness of compliance mechanisms in nearly all
international environmental agreements raises questions about the short-term effectiveness of this
method in achieving the goals of environmental protection, at least when compared with recourse
to the more developed human rights supervisory machinery.

A second approach invokes existing human rights law and institutions, recasting or applying
human rights guarantees when their enjoyment is threatened by environmental harm. This method
is unreservedly anthropocentric. It secks to ensure that the environment does not deteriorate to
the point where the human right to life, the right to health, the right to a family and private
life, the right to culture, the right to safe drinking water, or other human rights are seriously
impaired. Environmental protection is thus instrumental, not an end in itself.. .. With a focus
on the consequences of environmental harm to existing human rights, this approach can serve to
address most serious cases of actual or imminently-threatened pollution. The primary advantage
it offers, compared to pursuing the environmental route, is that existing human rights complaint
machinery may be invoked against those states whose level of environmental protection falls
below that necessary to maintain any of the guaranteed human rights. From the perspective of
environmental protection, however, this human rights approach is deficient because it generally
does not address threats to non-human species or to ecological processes. . . .

The third approach aims to incorporate the environmental agenda fully into human
rights by formulating a new human right to an environment that is not defined in purely
anthropocentric terms, an environment that is not only safe for humans, but one that is
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ecologically-balanced and sustainable in the long term. Various international efforts have been
undertaken in this direction . . . and some have proved successful. Nonetheless, despite the inclu-
sion of ecological concerns in various formulations of the right, strict environmentalists con-
tinue to object to the anthropocentrism inherent in taking a human rights approach to envi-
ronmental protection. In addition, the notion of a right to environment has met resistance
from others who claim that the concept cannot be given content, who assert that the inher-
ent variability of environmental conditions and qualities means no justiciable standards can be
developed.

Finally, a fourth approach questions claims of rights in regard to environmental protection,
preferring to address the issue as a matter of human responsibilities. Several projects to draft
declarations of human responsibilities are underway and most have a strong environmental focus.
Even some human rights texts that proclaim environmental rights balance these with a statement
of human duties. . ..

The interrelationship of human rights and environmental protection is undeniable. First, the
enjoyment of internationally recognized human rights depends upon environmental protection.
Without diverse and sustained living and non-living resources, human beings cannot survive. The
problem can be demonstrated by the example of freshwater. Only 2 per cent of the water of the
earth is accessible for human use. Any loss of water resources, especially pollution of underground
aquifers poses dangers for generations to come. According to the U.N. Water Council between s
million and 10 million people die each year as a result of polluted drinking water, most of them
women and children in poverty. Severe water shortages exist in 26 countries and by 2050, two-thirds
of the world’s population could face water shortages. Sixty per cent of the world’s drinking water
is located in just 10 countries and much of it is polluted. Freshwater shortages are already raising
tensions and threaten to be a cause of future interstate conflicts. Air pollution, contaminated soil
and loss of food sources add to the problems of health and survival. Maintenance of the earth’s
cultural diversity, in particular the preservation of indigenous peoples and local communities,
requires conserving the areas in which they live.

In turn, environmental protection is enhanced by the exercise of certain human rights, such
as the right to information and the right to political participation. Unlike the field of human
rights, where most violations are committed by state agents, environmental harm largely stems
from actions of the private sector. Effective compliance necessitates knowledge of environmental
conditions and norms. In addition, local communities play a vital role in preserving the resources
upon which they depend. Allowing those potentially affected to participate in decision-making
processes concerning harmful activities may prevent or mitigate the threatened harm and con-
tribute to public support for environmental action, as well as lead to better decisions. In the event
the activity goes forward and harm is suffered, remedies can provide for restoration or remediation
of the damaged environment.

Despite a common core of interest, the two topics remain distinct. Environmental protection
cannot be wholly incorporated into the human rights agenda without deforming the concept
of human rights and distorting its programme. Ecologists are concerned with the preservation
of biological diversity, including species not useful or even harmful to humans, as well as with
ecological processes whose full significance may not be fully known or understood. The central
concern is the protection of nature because of its intrinsic value, not because its protection will
provide immediate benefits to humans.

Further, not all human rights are immediately relevant to environmental protection, e.g., the
right to a name and the right to marry are not crucial to achieving the environmental agenda.
From the human rights perspective, neither does it appear that the enjoyment of these rights is
negatively affected by environmental harm.

The view that mankind is part of a global ecosystem may reconcile the aims of human rights
and environmental protection, because both ultimately seek to achieve the highest quality of
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sustainable life for humanity within existing natural conditions. Potentially conflicting differences
of emphasis still exist, however, because the essential concern of human rights law is to protect
individuals and groups alive today within a given society, an aim that might be referred to as
intragenerational equity. Environmental law adds to the goal of human rights the additional
purpose of sustaining life globally by balancing the needs and capacities of present generations of
all species with those of the future; it is thus also concerned with intergenerational equity and inter-
species equity. Together, the three aims can be seen to comprise the concept of environmental
justice. Clearly, the broad protection of nature at times may conflict with preservation of individual
rights, such as the right to property. It is not surprising, then, that international environmental law
and international human rights law have at times placed emphasis on different components of
environmental protection and human rights.

The proposal to guarantee a right internationally to an environment of a specified quality
raises additional considerations. Some argue that it is unlikely that environmental protection
will be accepted as a human right and efforts in this direction divert attention from other more
worthy causes. Yet, laws often respond to perceived social problems by restraining the exercise
of power and establishing agreed norms of public conduct. Viewed from this perspective, laws
protecting human rights respond to threats to human dignity and existence by upholding the
immutable foundations of human rights as recognized in international instruments. Formulations
of rights reflect emerging social values. Thus, as environmental protection comes to be perceived
as fundamental to human dignity and well-being, it moves towards the requisite acceptance. The
growing awareness of the breadth and depth of the environmental crisis can be seen in increasing
recourse to rights language.

An immediate, practical objective of international human rights law is to gain international
recognition of specific human rights. Successfully placing personal entitlements within the cat-
egory of human rights preserves them from the ordinary political process. Rights may thus sig-
nificantly limit the political will of a democratic majority, as well as a dictatorial minority. The
limitation on domestic political decisions is an important consequence of elaborating a right. In
the environmental field, the high short-term costs involved in many environmental protection
measures often make environmental decisions unpopular with economically affected communi-
ties. The recognition that environmental protection is a core value and right can be particularly
valuable in countering this disapproval and ensuring that the long-term needs of humanity are not
sacrificed to short-term interests. . . .

Ultimately, the definition of a right to environment must refer to substantive environmental
standards that quantitatively regulate harmful air pollution and other types of emissions. Some see
this as undermining any claim that environmental protection can be considered a human right.
In their view, it cannot be considered inalienable, defined as the impermissibility of derogations,
because the constant reordering of socio-economic priorities involved in setting environmental
policies precludes its having a fixed character. However, this same evolution and reordering of
priorities and values is seen in respect to other internationally recognized human rights: edu-
cation, equality and non-discrimination — especially in regard to what constitutes impermissible
distinctions and therefore who benefits from the right — and in defining what constitutes cruel,
inhuman or degrading treatment or punishment. Few if any rights are absolute or fixed in content
and most are subject to limitations and even suspensions or derogations. Recognizing a particular
interest or claim as a human right is one means of establishing an order or priority, in setting the
right above other competing interests and claims not deemed rights.

To say that environmental entitlements have been and will continue to be susceptible to restric-
tions for the sake of other, socio-economic objectives, such as ensuring continued “development”
or “saving jobs],]” is to establish the conclusion as a criterion. If there is no right to a safe and
healthy environment, environmental considerations will be balanced against other social interests
on an equal basis. Alternatively, if there is both a right to development and a right to environment,
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the same balancing of juridically equal interests is required. Only if one of the interests is desig-
nated a right does it have what [Ronald Dworkin refers to as a “trumping” effect requiring that the
balance be presumptively resolved in its favour.

Although establishing emission or quality standards requires extensive international regulation
of environmental sectors based upon impact studies, such regulation is by no means impossible.
Adoption of quality standards demands extensive research and debate involving public partici-
pation, but substantive minima are a necessary complement to the procedural rights leading to
informed consent. Otherwise, a human rights approach to environmental protection would be
ineffective in preventing serious environmental harm.

Establishing the content of a right through reference to independent and variable standards is
often used in human rights, especially with regard to economic entitlements, and need not be
a barrier to recognition of the right to a specific environmental quality. Rights to an adequate
standard of living and working conditions and to social security are sometimes further defined in
international accords such as the European Social Charter or Conventions and Recommenda-
tions of the International Labour Organization. States implement these often flexible obligations
according to changing economic indicators, needs and resources. The “framework” of the human
rights treaty contains the basic guarantee to be supplemented by further international, national
and local regulations, laws and policies.

A similar approach could be utilized to give meaning to a right to environment. Both the
threats to humanity and the resulting necessary measures are subject to constant change based on
advances in scientific knowledge and conditions of the environment. Thus, it is impossible for a
human rights instrument to specify precisely what measures should be taken, i.e., the products
that should not be manufactured or the precise balance of land uses. These technical details can
be negotiated and regulated through international environmental norms and standards, where the
necessary measures to implement the right to environment can be determined by reference to
independent environmental findings and regulations capable of rapid amendment. The variability
of implementing demands imposed by the right to environment in response to different threats over
time and place does not undermine the concept of the right, but merely takes into consideration
its dynamic character.

Finally, it is claimed that there are political risks to recognizing a right to environment because
different conditions require different solutions and it “might turn into an extremely effective
legal platform for internationalizing national decision-making in areas that represent the core
of traditional state sovereignty.” This is true, but all international human rights law involves an
invasion of “the core” of traditional state sovereignty. The law exists precisely for that reason
and reflects the fact that the content of the reserved domain of states is constantly evolving. The
sovereignty or domestic jurisdiction objection was raised by Mexico when the Inter-American
Human Rights Commission considered a complaint regarding alleged election fraud; by the former
Soviet Union when the United Nations began to discuss its failure to permit the emigration of
Soviet Jews; by South Africa in response to criticisms of apartheid. States have always been reluctant
to adopt and implement international human rights norms. They have done so in response to
public pressure, especially from non-governmental organizations, which became convinced that
decisions about how governments treat human beings should not be exempt from international
scrutiny and accountability.

Questions and Discussion

1. The four interrelationships between human rights law and environmental protection are
explicitly recognized in a landmark document, and accompanying report, prepared by
Fatma Zohra Ksentini, special rapporteur of what was known as the Sub-Commission for
the Promotion and Protection of Human Rights (it was abolished in 2007 when the U.N.
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Human Rights Commission was replaced by the Council). The Document is known as the
Declaration of Principles on Human Rights and the Environment and is considered more
fully in Case Study V in the online Case Studies that accompany this text.

2. Like the readings in the introductory section, Professor Shelton highlights tensions raised
by linking human rights and the environment. She suggests that the tensions might be
reconciled by recognizing that both fields “ultimately seek to achieve the highest qual-
ity of sustainable life for humanity within existing natural conditions.” Is this reasoning
persuasive? What if existing conditions are insufficient?

Human Rights Approaches to Environmental Protection: An Overview,
in HuMAN R1GHTS APPROACHES TO ENVIRONMENTAL PROTECTION 2-10
(A. Boyle & M. Anderson eds., 1996)

Michael R. Anderson

1. Relationship between Human Rights and the Environment

Upon. . . inspection, the precise relationship between human rights and environmental protec-
tion is far from clear. The relationship may be conceived in two main ways. First, environmental
protection may be cast as a means to the end of fulfilling human rights standards. Since degraded
physical environments contribute directly to infringements of the human rights to life, health,
and livelihood, acts leading to environmental degradation may constitute an immediate violation
of internationally recognized human rights. The creation of a reliable and effective system of
environmental protection would help ensure the well-being of future generations as well as the
survival of those persons, often including indigenous or economically marginalized groups, who
depend immediately upon natural resources for their livelihoods.

In the second approach, the legal protection of human rights is an effective means to achiev-
ing the ends of conservation and environmental protection. Thus the full realization of a broad
spectrum of first and second generation rights would constitute a society and a political order in
which claims for environmental protection are more likely to be respected. A more ambitious
variant of this view provides that there is and should be an inalienable human right to a satisfactory
environment, and that legal means should exist to enforce this right in a consistent and effective
manner. Put in these terms, it is no longer the impact of the environment on other human rights
which is the law’s focus, but the quality of the environment itself. Expressed in this qualitative
way, a right to a decent environment has much in common with other claims, such as sustainable
development or intergenerational equity, and suffers comparable problems of subjectivity, defi-
nition, and relativity[,] which make it inherently problematic for any notion of universal human
rights.

2. Human Rights Approaches to Environmental Protection

... If we accept that the concept of human rights is viable (some reject the idea altogether),
and that rights may be extended to human goods beyond the core liberties (some argue that this
dilutes the impact of human rights), then it remains to be seen how human rights approaches
add anything to existing arrangements for environmental protection. . . . [T]here appear three main
approaches: first, mobilizing existing rights to achieve environmental ends; secondly, reinterpreting
existing rights to include environmental concerns; and thirdly, creating new rights of an explicitly
environmental character. . . .

(a) Mobilizing Existing Rights

...[HJuman rights norms which are already protected under international instruments and
domestic constitutions play an important role in environmental protection. It may even be argued
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that existing rights, if fully realized, are so robust in themselves that proposals for new environmental
rights are at best superfluous and at worst counter-productive. The body of existing rights at
the international level is detailed and comprehensive. An argument may be made out that if
activists devoted their attentions to securing additional ratifications and campaigning for effective
implementation of existing international instruments, rather than dreaming up and promoting
new standards, then environmental protection will follow automatically. Whether this argument
stands or falls depends upon the scope of existing rights, and these may be considered in their
entirety, including: first, civil and political rights; secondly, economic, social and cultural rights;
and thirdly, the right to self-determination.

(i) Civil and Political Rights

... [TThe importance of civil and political rights lies in their ability to foster an environmentally-
friendly political order. The realization of such rights — including the rights to life, association,
expression, political participation, personal liberty, equality, and legal redress — goes a long way
toward enabling concerned groups to voice their objection to environmental damage. These
guarantees are necessary preconditions for mobilizing around environmental issues and making
effective claims to environmental protection. The converse is also true, for serious damage to the
physical environment is frequently accompanied by repression of activists and denial of access to
information. . . .

(ii) Economic, Social and Cultural Rights

While civil and political rights may contribute to environmental protection principally through
guarantees of process and participation, the second generation rights contribute mainly through
substantive standards of human well-being. Existing human rights treaties. . . already contain pro-
visions on the right to health, the right to decent living conditions, and the right to a decent
working environment — all of which may bear directly upon environmental conditions. The right
to health, for instance, if approached rigorously, requires the state to take steps to protect its citizens
from a poisonous environment and to provide environmental goods conducive to physical and
mental well-being. In many cases, this will require policies to prevent environmental degradation.
The right to health may be linked to environmental protection in another way, too. . .. [P]olicies
designed to protect humans may also protect flora, fauna, and ecological processes as a conse-
quence. For example, measures designed to guard against the radiological exposure of humans
will also protect non-human species from exposure.

In addition to the right to health, other second generation rights may also be used to environmen-
tal ends. The right to education may help to raise environs mental awareness, and equip disadvan-
taged groups with the skills required to combat ecological damage in political fora. . . . [I]lliteracy
can leave the marginalized unable to work the levers of the existing political system. . . . [Violation
of| cultural rights can [also] accompany environmental degradation. So the right to participate
in cultural life, if properly protected, may require the state to preserve the physical environments
upon which certain cultures depend.

Like civil and political rights, the second generation rights offer considerable promise, particu-
larly since international supervision of economic, social, and cultural rights involves the monitor-
ing of general policies with regard to human welfare. Also, because such rights are related directly
to human well-being and capacity building, rather than simply the character of the political order,
they are conceptually closer to environmental matters than first generation rights. . . .

(iii) Right to Self-Determination

At another level, the collective right to self-determination . . . may contribute to environmental
protection in two ways. Where local environments were subjected to imperial priorities under
colonialism, the acquisition of statchood has liberated peoples to manage their own resources.
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The concept of permanent sovereignty over natural resources, which emerged from the post-
war drive for self-determination, aimed to assert a degree of economic self-determination which
might provide states with the legal space in which environmentally degrading foreign investment
could be restrained. Efforts in this area largely failed, however, and even in those areas where
they did succeed through nationalization of foreign property, it is hardly clear that post-colonial
governments exercised greater environmental sensitivity than the private firms they supplanted.

There is a second approach to self-determination which does not assert that absolute sovereignty
should be granted, but rather that ethnically distinct groups should be accorded a degree of political
and economic autonomy within existing state boundaries. This is one of the justifications for rec-
ognizing the rights of indigenous peoples. . .. [[|ndigenous or tribal peoples [may be] particularly
vulnerable to environmental degradation. . . . Existing international law, including the [Interna-
tional Labour Organization’s] Indigenous and Tribal Peoples Convention of 1989, may apply
in such circumstances. . . . [TThe Convention requires party States to safeguard the environment
in co-operation with the peoples concerned, but does little to afford actual rights to indigenous
groups. There is a tendency in international law to treat indigenous groups as objects of protection
rather than legal subjects capable of exercising rights. However, it is only with effective rights that
such groups may act to protect their immediate environments from outside depredation. The key
to mobilizing the right to self-determination for indigenous peoples or other distinct populations
is finding an effective procedural remedy under existing legal regimes. . ..

(b) Reinterpretation of Existing Rights

While existing human rights standards do provide some weapons which can be used in environ-
mental protection, there is an argument that they are inadequate so long as conventional means
of interpreting and applying such rights are followed. On this argument, the mere mobilization
of existing rights norms will not satisfy environmental needs. Instead, existing rights must be rein-
terpreted with imagination and rigour in the context of environmental concerns which were not
prevalent at the time existing rights were first formulated.

Established human rights standards which do not directly touch upon environmental issues
may house an implicit relevance capable of juridical development. The right to life, for exam-
ple, may be deemed to be infringed where the state fails to abate the emission of highly toxic
products into supplies of drinking water. If enforcement bodies explicitly recognize such links,
then environmental criteria may be incorporated overtly into the monitoring and enforcement of
the right to life. This approach has been developed probably most fully by the Indian judiciary,
which .. . has been active for more than a decade in fashioning environmental rights out of a more
conventional catalogue of constitutional rights. The expansion has been explicit, so rather than
the courts simply examining environmental matters in the course of enforcing the right to life, the
judges have stated directly that the right to life includes the right to live in a healthy environment,
a pollution-free environment, and an environment in which ecological balance is protected by
the state. . ..

... Apart from the rights to life and health, which other settled rights might lead to direct
environmental protection? Several candidates emerge. First, the right to equality may be read
widely to include the right to equal access to, and protection of, environmental resources. . . . [A]
profound inequality of exposure to environmental degradation is a consequence of economic and
political inequalities. Affluence and poverty create different environmental problems, and it is
sometimes the case that only the problems of affluence are addressed in state policy. An effective
right to procedural equality would help in such circumstances, but some judicial enforcement
of a right to substantive equality, as has occurred in India, holds far greater potential. Secondly,
the right to freedom of speech may easily be extended to encompass the right to voice objections
to environmental damage.. .. Thirdly, although the right to property has conventionally been
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conceived mainly in terms of political and economic protection, it is amenable to a thoroughgoing
environmental reinterpretation. [Blut. . . the right to property may be a two-edged sword since,
although it may be used to protect customary land rights and the environmental quality of land
in general, it may also be used by private developers to inhibit the creation of national parks and
conservation areas. It is precisely for this reason that a full reinterpretation of the right, rather than
a mere mobilization of it, is necessary for environmental protection. Fourthly, religious rights may
have an environmental dimension. . .. [TThe right to religious practice and profession [may also
serve] as a possible vehicle [for environmental protection].

(¢) New Human Rights [for] Environmental Protection

Although existing human rights, if fully mobilized, may offer a great deal to global and local
environmental protection, there are good reasons to suspect that they will fall short of meeting
desired ends. Established human rights standards approach environmental questions obliquely,
and lacking precision, provide clumsy tools for urgent environmental tasks. It may be argued that
a comprehensive norm, which relates directly to environmental goods, is required. . . . [Scholars]
are divided on whether new environmental rights, if desirable, should be mainly procedural or
substantive in character.

(i) Procedural rights

... [ There are] a range of procedural rights at both the international and domestic levels which
are relevant to environmental protection. These include: the right to information, including the
right to be informed in advance of environmental risks; the right to participate in decision-
making on environmental issues at both the domestic and international level; the right to
environmental impact assessment; the right to legal redress, including expanded locus standi
to facilitate public interest litigation; and the right to effective remedies in case of environmental
damage.

A procedural or participatory approach promises environmental protection essentially by way of
democracy and informed debate. The enthymeme in this argument is that democratic decision-
making will lead to environmentally friendly policies. The point remains to be demonstrated,
but one argument in its favour is that in creating legal gateways for participation, it is possible to
redress the unequal distribution of environmental costs and benefits. Thus marginalized groups
who currently suffer the most deleterious effects of environmental degradation — including women,
the dispossessed, and communities closely dependent upon natural resources for their livelihood
— can be included in the social determination of environmental change. If the people who make
the decisions are the same as those who pay for and live by the consequences of the decisions,
then we go a long way toward protecting the environment.

There is another argument in favour of a procedural right, rather than a substantive right, which
is this: because the desired quality of the environment is a value judgment which is difficult to
codify in legal language, and which will vary across cultures and communities, it is very difficult to
arrive at a single precise formulation of a substantive right to a decent environment. Therefore, the
more flexible, honest, and context-sensitive approach is to endow people with robust procedural
rights which will foster open and thoroughgoing debate on the matter. Much the same argument
applies to the pursuit of sustainable development.

(ii) Substantive rights

Yet even if the virtues of procedural rights are acknowledged, they may not provide adequate
protection of environmental goods. If we take this view, then an argument for a substantive right
to a satisfactory environment may emerge. . .. [A] substantive right can provide more effective
protection, and may play a role in defining and mobilizing support for environmental issues.
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Advocates of substantive environmental rights may not trust procedural rights alone for the simple
reason that even if procedural or participatory rights are fully realized, and perfectly distributed
throughout civil society, it is entirely possible thata participatory and accountable polity may opt for
short-term affluence rather than long-term environmental protection. Democracies are entirely
capable of environmental destruction, and may even be structurally predisposed to unfettered
consumption. Indeed, the industrial democracies of the North, with their liberal rights-based
legal systems, are disproportionately responsible for much environmental damage, including the
consumption of finite resources and the emission of greenhouse gases. The point s that procedures
alone cannot guarantee environmental protection. But if substantive rights are contemplated, then
urgent questions of definition and application arise. . . .

Questions and Discussion

1. In January 2002, the UN. High Commissioner for Human Rights and the Executive
Director of the U.N. Environment Programme jointly convened an expert group to review
and assess progress that had been achieved since the 1992 U.N. Conference on Environment
and Development (UNCED) in promoting and protecting human rights in relation to
environmental questions and in the framework of Agenda 21. The expert group made a
number of recommendations in connection with both substantive and procedural rights
outlined by Anderson herein. See Meeting of Experts on Human Rights and the Environment,
Final Text (Jan. 16, 2002), available at http://wwwz.ohchr.org/english/issues/environment/
environ/conclusions.htm.

2. Professor Anderson mentions that economic, social, and cultural rights are second-
generation human rights. Some scholars have described the evolution and development of
human rights in terms of three generations, although other scholars reject the classification
system as inaccurate and overly simplistic. The first generation of human rights is said to
constitute long-standing civil and political rights opposable against the state and includes
rights such as the right to life. The second generation of rights emerged more recently and
is concerned with economic, social, and cultural welfare. The so-called third generation
of human rights (also called solidarity rights or people’s rights, on account of their group
nature) involves collective claims and is imperfectly recognized. As we will further explore,
the substantive right to live and work in an environment of a certain minimum quality can
fall into either the second or the third category. The African Charter treats it as a collective
people’s right, whereas the Protocol of San Salvador includes it as one of the economic and
social rights guaranteed by the treaty. For an examination of the controversy surrounding
the terminology of third generation rights, see Philip Alston, A Third Generation of Solidar-
ity Rights: Progressive Development or Obfuscations of International Human Rights Law?,
29 NETHERLANDS INT'L L. REV. 307 (1982).

3. Professor Anderson notes that one value of a human right is “that it is available as a moral
trump card precisely when legal arrangements fail.” Do you agree? Is a moral trump card a
sufficient substitute for binding legal norms requiring or prohibiting state action? Are there
any moral trump cards available in environmental law?

B. Critiques and Responses

In addition to the problems outlined herein, Professor Giinther Handl has made one of the
most fulsome critiques of the wisdom of developing and promoting a human right to the
environment.
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Human Rights and the Protection of the Environment, in EcoNowMic,
SociaL & CurLTUrAL RigHTS: A TEXTBOOK 303-15 (A. Eide, C. Krause &
A. Rosas eds., 2d ed., 2001)

Giinther Handl

[The] relationship between protection of the environmentand protection and promotion of human
rights. . . isa complex one that is often misunderstood. . . . [CJontrary to frequently voiced opinion,
itis far from clear that the objectives underlying human rights and environmental protection norms
are either fully complementary or truly indivisible. . . .

... [Alscription of specific human rights characteristics to a given environmental claim and
recourse to established human rights processes for vindication of such a claim would, it is suggested,
make a difference in outcome. However, . . . the underlying assumption that such a right provides
a “complementary alternative to traditional international environmental law” is not self-evidently
correct.

... In short, the core controversy in the long-standing debate over human rights and the envi-
ronment relates to the existence and utility of environmental human rights proper. . ..

2. IS THERE A SUBSTANTIVE ENVIRONMENTAL HUMAN RIGHT IN CONTEMPORARY INTERNATIONAL
Law

... [E]vidence of actual supportive state practice. . . remains an essential element of any argu-
ment that a given human rights claim is recognized by general [i.e., customary] international law.
When analysed from this perspective, the case for a substantive environmental human right at the
international level is a weak one.

At a global level, neither the Universal Declaration of Human Rights (1948) nor the 1966
International Covenant on Economic, Social and Cultural Rights (CESCR) readily lends support
to the idea of an existing substantive human right to a clean environment. . .. Article 25 of the
Declaration is not generally deemed to have come to reflect today customary international law
[and] merely refers to everybody’s “right to a standard of living adequate for the health and
well-being of himself and of his family.” Article 12, paragraph 2(b) of the CESCR commits States
Parties to improve “all aspects of environmental and industrial hygiene.” But this referenceis.. . . “so
narrow that it scarcely addresses environmental protection at all.”

One of the earliest characterizations of an entitlement that truly sounds like an environmental
human rights can be found instead in Principle 1 of the 1972 Stockholm Declaration on the
Human Environment. . . . However, at the time of its adoption, Principle 1. . . was understood not
to reflect customary law. . . .

... The issue of [a human right to the environment] was brought into sharp focus again in
1994 [with the Ksentini Report]. With the aim of facilitating consolidation at United Nations
level of “the right of a satisfactory environment,” the report included a set of draft Principles on
Human Rights and the Environment that postulated the existence of a generic human right to
a “secure, healthy, and ecologically sound environment.” While the draft Principles have since
been the subject of various procedural resolutions by the United Nations Commission on Human
Rights, . . . the fact remains that the Commission has thus far taken no substantive action on them.
Today, the outlook for its formal adoption remains cloudy.

At the regional level, the European human rights system does not recognize — either expressly or
implicitly — a substantive environmental human right. Proposals of such an entitlement have yet to
find acceptance as an operational normative concept. There are, however, other regional human
rights treaties that do endorse the concept of a substantive environmental human right [(i.e.,
The African Charter on Human and Peoples’ Rights and the American Convention on Human
Rights). The African] formulation. . . has been criticized for latent ambiguities concerning the
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entitlement’s meaning and scope, one of them stemming from the inherent potential for con-
flict between its environmental protection and development objectives. Operationally, the right
is conceptualized not as a programmatic entitlement, but as one that would be effective imme-
diately. . . . Given the socio-economic realities of Africa, this stipulation is clearly an implausible
one...

The other regional regime of interest in the inter-American system. . . . It is by no means cer-
tain. . . that the institutions involved in supervising domestic implementation and international
protection of [San Salvador Protocol Article 11’s right to live in a healthy environment] might be
willing or able to use Article 11 effectively as a vehicle for pushing an environmental protection
agenda. ...

Notwithstanding an exceedingly slim evidentiary basis in international practice . . . for a general
acceptance of a substantive right to a clean, healthy or satisfactory environment, in her final report,
Special Rapporteur Ksentini optimistically concludes that “[a]t the regional and universal level,
recognition of the right to a satisfactory environment as a human right is reflected . . . in the related
normative developments.”. .. In the final analysis, what is required is evidence of unequivocal
support by states. Such evidence, however, is lacking. Evidence of this kind is also unlikely to
be forthcoming in the near future....A summary of the key arguments militating against the
postulation of a substantive environmental human right [follows].

The credibility of the claim that a generic, substantive — as against procedural — environmental
human right could be an effective vehicle for the protection of the environment is based on
two premises. One, it assumes that because they would be couched in human rights terms,
environmental protection objectives would be accorded priority over other competing socio-
economic objectives. Two, it assumes that, if necessary, such human rights-based objectives
could also be vindicated through recourse to established human rights processes and institutions.
Tested against these implicit assumptions, it is difficult to see how a substantive environmental
human right, if viewed as a third-generation. . . right, could be an effective tool in the above
sense. Such a “right” would commonly be understood to imply a corresponding commitment of
states, international organizations and others to work cooperatively towards the realization of the
environmental objectives concerned. By definition],] such a “right” hardly evinces the quality of
a truly normative concept that would determine priorities among competing social, economic or
political goals. For the same reason, namely its inherently defective normative quality, and quite
apart from the problem that such an environmental entitlement’s contents is non-specific, it would
not be routinely invo[cJable in any international human rights fora. . . .

If, on the other hand, the proposed substantive environmental human right is understood
to represent aspects of a first generation, a second generation right, or to represent a mix
thereof, its application in practice would be intrinsically problematical because of the notion’s
latent ambiguity, that is, indeterminacy of its contents....[A]ny ad hoc attempt at establish-
ing criteria for the evaluation of states’ compliance with their obligations flowing from the
generic environmental human right would be fraught with political and technical difficul-
ties. It would raise questions about the proper division of labour between human rights and
environmental institutions, as well as the appropriate locus of decision-making, at the inter-
national as against the national level. In other words, such an entitlement, if recognized,
could lead to a redrawing of traditional demarcation lines between domestic and international
jurisdiction by turning the right into a platform for “internationalizing” national decision-
making in sensitive core areas of traditional state sovereignty. By the same token, such a
generic right offers a powerful tool for socio-economic engineering by human rights decision-
making bodies, thus raising justified concerns about the technical adequacy and, indeed, demo-
cratic legitimacy of a human rights-based approach to vindicating collective environmental
interests.
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It is true, of course, that indeterminacy is not a feature intrinsically incompatible with the
notion of human rights, either of civil and political or economic, social and cultural rights.
Thus, to redress the problem of normative ambiguity that could serve as a subterfuge for states’
inaction in realizing the entitlement concerned, the idea of a “core content” of economic, social
and cultural rights was first advanced in the 198os. It was endorsed in 1990 by the Committee on
Economic, Social and Cultural Rights as “a minimum core obligation to ensure the satisfaction of,
at the very least, minimum essential levels of each of the rights incumbent upon every State party.”
Similarly, the notion of a “minimum threshold” approach to assessing states” compliance with their
obligations has gained support as a means of implementing economic, social or cultural human
rights of a vague or ill-defined nature. Drawing on these developments, it has been suggested that
a generic environmental human right could be accorded normative specificity in similar fashion
by reference to pertinent international environmental quality standards. However, this method of
filling the definitional gaps in some of the established economic, social and cultural rights does
not readily work also for a new environmental human right. Unlike the former established rights,
most of which are, to begin with, more narrowly circumscribed, any definitional refinement of
the latter holds exceedingly broad social, economic and political implications, in short, has true
cross-sectoral ramifications. . . .

These and other concerns over a generic international environmental human right — such as
over its anthropocentric bias, its possible application in the form of differential local standards
inconsistent with the presumed universality of human rights, its preventive function, as well as its
possible redundancy —all illustrate the concepts problematical nature. Rejection of the present-day
utility of a generic, substantive environmental human right does not, however, imply a denial of
the fact that human rights instruments have significant operational implications for environmental
protection purposes. The opposite is true, of course. Environmental concerns are routinely being
redressed incidentally — par ricochet, so to speak — by application of established human rights
norms. . . .

Questions and Discussion

1. In addition to the problems mentioned by Professor Handl, a human right to the environ-
ment has also been seen to have the following disadvantages: (1) a right to environment will
not guarantee that disadvantaged groups benefit from this strategy, as it does not include
economic and political reform; (2) a right to environment can displace other forms of legal
remedy that are better suited to environmental issues, such as national tort and administra-
tive laws; and (3) a right to environment will likely attract overt opposition from polluters and
national governments. Michael R. Anderson, Human Rights Approaches to Environmental
Protection: An Overview, in HUMAN RIGHTS APPROACHES TO ENVIRONMENTAL PROTECTION
22—23 (Alan Boyle & Michael R. Anderson eds., 1996). How would you respond to these
critiques? Recall Professor Schroeder’s discussion of the advantages and disadvantages of
the tort and regulatory approaches in Chapter 1. The following extract provides other
counterarguments.

Is the Human Right to Environment Recognized under International
Law? It Depends on the Source,
12 Coro. J. INT'L ENvTL. L. & PoL’Y 1, 31-37 (2001)
(footnotes omitted)
Luis E. Rodriguez-Rivera

Criticisms regarding the elaboration of the human right to environment have paralleled those
received by other new or emerging rights. The most thorough critique of the right to environment
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(substantive component of the expansive right of environment) was made by Giinther Handl, who
concluded that the proposition of a generic international environmental entitlement was highly
questionable. . . . Ahuman rights approach to environmental protection, including the articulation
of a substantive right to environment, has been tagged with the following disadvantages: (1) a simple
right to environment may not address the complex and technical issues present in the environmental
problématique; (2) a right to environment merely addresses the social symptoms and does not solve
the structural causes of environmental degradation, such as the relationships of political economy;
(3) a right to environment does not guarantee that disadvantaged groups will benefit from this
strategy as it does not include economic and political reform; (4) a right to environment may
displace other forms of legal remedy which are better suited to environmental issues, such as
national tort and administrative laws; and (s) a right to environment may attract overt opposition
from polluters and national governments.

These criticisms are flawed. . .. [A] human rights approach to environmental protection and
the elaboration of the substantive right to environment does not imply that it is the only or
best approach for global environmental protection.. .. Efforts should be made in all relevant
areas. An obvious gap exists today in the protection of human life and dignity from threats
associated with environmental degradation, especially when such threats are a consequence
of actions or inactions taken by an individual’s own national government. This is where a
human rights approach to environmental protection is the most effective strategy to achieve such
protection. . ..

A second objection to the substantive component of the expansive right to environment that
Handl raised relates to the intrinsic relativity or uncertainty due to its lack of definition. In
this context, cultural relativism has been identified as a problem in implementing the substantive
component of the expansive right to environment, but, as stated before, this is the same objection that
has been raised with other economic, social, and cultural rights (e.g., right to an adequate standard
of living, right to health, right to education). Nonetheless, the problem of ambiguity is not fatal
since tribunals are today in a position to effectively expand the content of the right to environment.
A problem related to the uncertainty surrounding the definition of the substantive component
of the expansive right to environment is that this right would be non-justiciable. However, this
criticism is meritless. In addition to the fact that the right to environment is justiciable in tribunals,
international human rights law recognizes that an international system for the implementation
and supervision of states’ compliance with human rights obligations is sufficient to satisfy the
requirement of enforceability. . . .

Another criticism expressed by Handl was that the substantive right to environment would be
difficult to conceptualize as an inalienable or non-derogable human right since environmental
protection involves a complex balancing and ordering of socio-economic priorities. Thus, Handl
argued that “[e]nvironmental entitlements have been and will continue to be susceptible to restric-
tions for the sake of other, socio-economic objectives, such as ensuring continued ‘development’ or
‘saving jobs.”” Shelton accurately responds to this criticism by stating that it merely establishes “the
conclusion as a criterion.” Since the establishment of the expansive right to environment would
have the “trumping” effect referred to above, the susceptibility that Handl perceives exists against
environmental protection policies would be effectively curtailed. Furthermore, it is inaccurate to
rely on hierarchical terms when discussing the existence of human rights since the “international
community as a whole has neither established a uniform list of non-derogable rights nor ranked
non-derogable rights ahead of derogable rights . . . unless, of course, its status as a peremptory norm
of general international law is recognized.”

Handl expressed three more objections to the establishment of the substantive component of
the expansive right to environment: the anthropocentric nature of human rights, the redundancy
in this approach with international environmental law, and the inevitable debasing of the human
rights currency. . . . This article earlier concluded that by incorporating the intrinsic value of the
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environment into the definition of the expansive right to environment, the criticisms that the right
to environment is inherently flawed because of its anthropocentric approach are answered. But,
this response only relates to the substantive level of the anthropocentricity objection. Alan Boyle
has suggested that the implications of the argument for anthropocentricity are also structural in
nature:

They point to a need for integration of human claims to a decent environment within a broader
decision-making process, capable also of taking account of the competing interests of future
generations, other states and the common interest in common spaces and wildlife preservation;
in other words, for a balancing of polycentric interests through international co-operation and
supervisory institutions.

Although Boyle is hesitant to conclude that the integration and balancing of environmen-
tal concerns within human rights supervisory and judicial institutions is an achievable exer-
cise, there is not a persuasive enough reason to conclude otherwise. Of course, the structural
or decision-making process related to the anthropocentricity argument necessitates a different
focus and expertise in those integrating and balancing human and ecological interests; how-
ever, this is true of any technical area of international law, such as international trade, among
others.

Regarding the redundancy between the human right to environment and international envi-
ronmental law, Handl explained that:

[T]he proposal of a generic environmental human right, to the extent that it is driven by a
desire to “open up” the international environmental decision-making process, or to ensure better
monitoring and supervision of states” environmentally sensitive activities at home, diverts attention
from the task of building upon already existing structures and mechanisms or institutionalizing
a cross-sectional global environmental review mechanism; it would result in duplicative efforts
without ever coming close to bringing about the same environmental benefits as would, for
example, efforts spent on enhancing the formal status of NGOs within existing fora and processes,
or on establishing a global environmental review process.

In agreeing with Handl’s redundancy argument, Boyle elaborated that “given the now extensive
scope of international law and policy, and [its] intrusion into all aspects of environmental protec-
tion, including the reserved domain of domestic sovereignty, what is left for a substantive human
right to a decent environment to do that has not already been done?” Again, the expansive right
to environment must be seen as complimentary to international environmental law and not as
a parallel or alternative scheme. The establishment of the human right to environment would
fill a gap still open in international environmental law. That is, the protection of human life
and dignity from threats associated with environmental degradation, especially when such threats
result as a consequence of actions or inactions taken by an individual’s own national government.
The implementation of the expansive right to environment would inevitably benefit from human
rights and international environmental law’s supervisory mechanisms, but this does not necessar-
ily mean that duplicative efforts or institutions would result from the human rights approach to
environmental protection.

Moreover, to argue that environmental protection is best served by efforts to develop proce-
dures and access to these procedures ignores that the implementation of the procedural approach
(environmental rights) would be ineffective without the existence of a substantive right to envi-
ronment. The procedural approach by itself may serve as an enforcement mechanism for the
implementation of the expansive right to environment. However, environmental rights do not, and
cannot, by themselves protect human life and dignity from threats associated with environmental
degradation. In elaborating that substantive international environmental norms must limit the
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discretion of those national political bodies whose final decisions on projects and actions affect
the environment, Shelton accurately noted:

Procedural guarantees of information and participation can prove insufficient to protect the envi-
ronment if a fully informed society decides to sacrifice environmental quality in order to advance
economic or cultural considerations. Such decisions can have harmful consequences for other
states or the international commons. . .. In sum, environmental rights, understood as procedural
guarantees of information and political participation which have been reformulated and extended
specifically to cover environmental decisions, can effectively protect the environment only if cou-
pled with substantive international regulation. However, such a linking of procedural rights to
substantive environmental norms may go farther by leading to the creation of a new human right:
the right to environment.

Related to the normative relativity objection previously discussed, Handl argued that the ambi-
guity in the definition of the right to environment would undermine the notion of human rights
by devaluing the “symbolic value of the traditional human rights label,” thus resulting in the
“debasing of the human rights ‘currency.”” Although most writers agree that a dynamic approach
should be adopted in the development of human rights concepts, there is a fear that to draw up
“international shopping lists” of rights would threaten the integrity and enduring significance of
the human rights tradition. It is difficult to disagree with this general proposition. However, this
proposition should not be used to curtail @ priori any discussions regarding the establishment or
existence of new human rights. New rights must measure to certain minimum standards in order
to gain international recognition. The expansive right to environment has been found to qualify as
a human right under these minimum standards.

The strongest objection raised by Handl, as well as traditionalist legal scholars in general, is
that the proponents of the human right to environment have failed to support their claims by
producing solid positive evidence. More specifically, Handl concluded:

In sum, international practice does not support the claim of an existing generic human right to
a healthy environment. The evidentiary basis that proponents of such a right relie [sic] upon is
simply too narrow or normatively too weak to lend itself to that major normative extrapolation that
a human right to a healthy environment would undoubtedly represent.

This evidentiary objection is built on the following assumptions: (1) the expansive right to
environment has not found any express affirmation in any binding or effective international legal
instrument; (2) the expansive right to environment finds its support in indirect, normatively “soft,”
or limited in scope evidence; (3) the incorporation of the expansive right to environment in national
constitutions and legislation is irrelevant absent evidence of actual domestic practice consistent
with the same; and (4) current state practice does not support the expansive right to environment.
These assumptions are consistent with the traditionalist proposition that international norms are
required to evince state consent, be it through binding treaties or state practice. However, as
discussed before, the sources of international norms are the object of debate among international
legal scholars. Thus, in order to respond to Handl’s evidentiary objection, the sources which
should be considered in evaluating the existence of new human rights, particularly that of the
human right to environment, must be examined.

This casebook considers in detail the legal existence of a number of environmental rights —
both international and national — including the general human right to a healthy environ-
ment. Throughout your study of these materials, ask yourself whether you agree with Professor
Handl or whether the sources of positive law might support Rodriguez-Rivera.
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III. The Environmental Justice Dimension

Learning from Environmental Justice: A New Model
for International Environmental Rights,
24 STAN. ENvTL. L.J. 71, 78-87 (2005)
Hari M. Osofsky

Advocates seeking to address environmental harm to humans at an international level must
contend with the inherently multifaceted nature of such harms. Although the various negative
impacts implicate several areas of law, they do not fit neatly into any one of those areas. No matter
how the problems are characterized — as violations of international environmental law, human
rights law, or anti-discrimination law — the description of them will be incomplete.

International environmental law primarily focuses on environmental damage, rather than on
its impact on human beings. Its ultimate end is certainly to serve human purposes; both treaty and
customary international environmental law aim to solve problems that matter to people, and our
species” survival may depend on our ability to find more sustainable approaches. But the focus of
environmental treaties is primarily on constraining environmentally deleterious behavior, rather
than on preventing injuries to people. The Montreal Protocol, for instance, creates a structure
for limiting ozone depleting emissions, rather than for minimizing the injuries that might result
from the pollution. Similarly, the principles of international environmental law primarily address
prevention of environmental damage and responsibility for remediation; even the obligation not
to cause environmental harm centers on a state’s broad obligation not to use its territory in a way
that causes damage in another state — as encapsulated in the Trail Smelter arbitration — rather than
on a more specific duty to avoid human impact.

In contrast, international human rights law focuses entirely upon human impacts, with little
concern for the environmental dimension of the problem. Only two binding human rights treaties
contain a right to a healthy environment — the African Charter on Human and Peoples’ Rights and
the San Salvador Protocol —so most human rights litigation brought to address environmental harm
involves an application of general rights, such as rights to life and health, to the environmental
harm. In fifteen of the sixteen case studies, for example, the claimed rights violations included
the environment as part of the factual situation causing the harm; the rights themselves had no
specific connection to the environment.

The international law preventing discrimination, which can be viewed as a subset of the
human rights regime, has a similarly limited focus. Environmental harm is relevant to a claim
under the International Convention on the Elimination of All Forms of Racial Discrimination,
the anti-discrimination provisions of other binding international agreements, or the customary
international law prohibiting racial discrimination only to the extent that the harm constitutes
discrimination. Nondiscriminatory harm falls outside of the parameters of concern, and thus a
large portion of environmental harm to humans is not within the ambit of this area of law. . . .

States” sovereignty and equality serve as foundations for international law. These principles
emerged from the classical Westphalian conception of the state’s absolute authority over its
people and territory. Although both international environmental and human rights law provide
exceptions to the Westphalian concept of sovereignty, they differ fundamentally in the extent to
which they interfere with state sovereignty when acts have no direct transnational consequences.
The human rights regime allows greater intrusion upon states” internal affairs and thus reaches
situations that international environmental law cannot.

1. International Environmental Law

The international community began to put limits on environmental sovereignty well before
the modern treaty regime emerged following the Stockholm Conference in 1972. In addition
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to the early conventions on migratory wildlife and shared watercourses, the 1941 Trail Smelter
arbitration reinforced the notion that compensation must accompany state behavior that produces
environmental damage beyond its borders. The international environmental treaty regime that
exploded following the 1972 conference at Stockholm addresses problems ranging from regulating
the use of Antarctica and outer space to controlling marine, river, and air pollution to protecting
endangered species. By the 1980s a “second generation” of environmental treaties had emerged
to address more complex global issues such as ozone depletion, climate change, shared use of
the ocean, movement and disposal of hazardous waste, and biodiversity. Additional declarations
reinforced the principles that undergird these agreements and the customary international law
that emerged from them. The limitations created by these agreements attempt to address not only
transboundary but also global commons harms.

Despite these incursions upon traditional sovereignty, international environmental law con-
strains international intervention when behavior lacks transboundary or global commons impacts.
This principle has been enunciated in both the Stockholm and Rio Declarations and throughout
the scholarly literature. Although the international community certainly would prefer that states
follow good internal environmental practices, international environmental law provides no basis
for external intervention when the harm is purely domestic.

2. International Human Rights Law

International human rights law, including its protections against discrimination, challenges
traditional notions of sovereignty by viewing a state’s treatment of its citizens as of international
rather than merely domestic concern. Universal jurisdiction provides the formal legal basis for
intervention into another state’s serious human rights violations when other jurisdictional ties, such
as territoriality or nationality, do not exist, on the theory that some behaviors are so unacceptable
that they are every nation’s concern regardless of where they occur or who they involve.

In the aftermath of World War II's genocidal atrocities, a number of states recog-
nized genocide, war crimes, crimes against peace, and crimes against humanity as crimes
of an international nature and created a structure for international and national prosecu-
tions of such violations. Following these trials and the creation of the United Nations,
whose charter explicitly promotes human rights, members of the international community
adopted numerous human rights documents and treaties covering an ever-widening range of
rights.

Some of these human rights treaties have created international and regional tribunals to hear
claims of human rights abuses suffered within state parties’ borders. In addition, treaties addressing
violations of slavery, apartheid, terrorism, and torture have contained increasingly explicit inter-
national criminalization and universal jurisdiction provisions. Some nations” courts — particularly
those of the United States and other common law countries, have adjudicated human rights
claims — based mainly on customary international law, on universal jurisdictional grounds.

These various mechanisms have not provided certain redress for victims of human rights
violations. Only states —and not individuals — have standing to bring claims before the International
Court of Justice. The existing international and regional human rights tribunals do accept petitions
from private parties, but have limited enforcement mechanisms. Similarly, United States courts
have had difficulty collecting the large judgments awarded for human rights violations abroad.

Moreover, prior to the establishment of the International Criminal Court, international pros-
ecutions of human rights violations were entirely ad hoc, arising out of a desire to address the
atrocities committed during the conflicts of World War 11, the former Yugoslavia, and Rwanda.
These ad hoc tribunals, like the fledgling International Criminal Court, have focused primarily on
the prosecution of international criminals rather than on the redress of victims grievances. That
prosecutorial focus has limited their utility as forums in which victims can address environmental
harms.
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Despite these limitations, international human rights law provides a potential avenue of redress
for victims of environmental damage....[Vl]ictims of environmental abuse have been able to
obtain positive judgments from international and regional human rights tribunals. Nations retain
permanent sovereignty over their natural resources, but face checks on how they treat the people
who are affected by resource use. If environmental damage constitutes a human rights violation,
grounds exist for a claim under international law, even when the harm occurs solely within a
state’s territorial jurisdiction. The international human rights regime thus provides a mechanism
for limiting state sovereignty when environmental harm impacts human beings. . . .

Advocates have used human rights law to bring actions before various tribunals on behalf of
victims of environmental harm when other legal options would have led to sovereignty roadblocks.
Their efforts and the resultant decisions have been inconsistent, however, with different claims
made on similar facts. For instance, in United States federal courts, when plaintiffs brought claims
for severe environmental harm caused by resource-extractive industries, grounds ranged from the
right to life and health in some cases to international environmental law, cultural genocide, and
genocide in another.

Although a combination of opportunism and litigation strategy may at least partially explain
the lack of coordinated approaches, these inconsistencies may also result from the lack of a
coherent legal regime. Because of the dearth of treaties that contain a binding right to a healthy
environment, most claims of environmental rights violations apply general rights — those with no
specific connection to the environment — to the particular factual contexts. Moreover, the range of
arguments made in the regional and international forums, which reflect differences in the treaties
upon which they depend, present an unclear path for future claimants.

These divergent approaches are not only confusing but also potentially damaging to plaintiffs.
In the United States Alien Tort Statute context, for example, the Second Circuit used the Fifth
Circuit’s rejection of genocide and cultural genocide claims in Beanal v. Freeport-McMoran as
persuasive authority to undermine claims based on the rights to life and health in Flores v. Southern
Peru Copper Corporation.

Questions and Discussion

1. Linkages between human rights and the environment are restricted neither to international
law nor to developing countries. Environmental burdens in the United States, for exam-
ple, have in many instances been disproportionately borne by minority, disadvantaged, or
impoverished communities that have little political or economic power. Indeed, in many
countries, not all are guaranteed an environment of equal quality or equal protection under
environmental law. This failure of the law has led to the growth of the environmental
justice movement and efforts to apply municipal civil and political rights to environmental
discrimination. See CLIFFORD RECHTSCHAFFEN & EILEEN GAUNA, ENVIRONMENTAL JUS-
TICE: LAaw, Poricy & REGULATION (2d ed., 2009); ENVIRONMENTAL LAW AND JUSTICE IN
ConTEXT (Jonas Ebbesson & Phoebe Okowa eds., 2009).

2. Professor Shelton comments that environmental justice might be thought of comprising
three distributive justice aims: intragenerational equity, intergenerational equity, and inter-
species equity. She makes an explicit link between environmental justice and human rights.
She writes:

Recently, the concept of environmental justice has come to play an important role in
international environmental law and policy as a means of integrating human rights and
environmental law, even as the content and scope of the term remains under discussion. It
is increasingly recognized that favorable natural conditions are essential to the fulfillment of
human desires and goals. Preservation of these conditions is a basic need of individuals and
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societies. Environmental justice encompasses preserving environmental quality, sustaining
the ecological well-being of present and future generations, and reconciling competing
interests. There is also an element of distributional justice, as it has become clear that the
poor and marginalized of societies, including the global society, disproportionately suffer
from environmental harm.

Environmental justice emphasizes the environment as a social good rather than a com-
modity or purely economic asset. The focus is on the proper allocation of social benefits
and burdens, both in the present and in the future. Thus, it requires the equitable distri-
bution of environmental amenities and environmental risks, the redress and sanctioning
of environmental abuses, the restoration and conservation of nature and the fair allocation
of resource benefits. The “polluter-pays” principle itself is based on the concept of envi-
ronmental justice, as it encompasses the notion that those who engage in and profit from
activities that damage the environment should be liable for the harm caused. On the most
fundamental level, environmental justice can be seen as a term that encompasses the twin
aims of environmental protection and international protection of human rights.

Dinah Shelton, The Environmental Jurisprudence of International Human Rights Tri-
bunals, in LINKING HUMAN RIGHTS AND THE ENVIRONMENT 23 (Romina Picolotti & Jorge
D. Taillant eds., 2003).

3. International environmental law includes several equitable concepts in addition to that of
polluter pays. The principle of common but differentiated responsibilities, enunciated in the
1992 Rio Declaration and incorporated into major Multilateral Environmental Agreements
(MEAs) such as the U.N. Framework Convention on Climate Change and the Convention
on Biological Diversity, is based on recognition of the varying responsibilities of states
for contributing to present-day environmental problems as well as differential capacity
to mitigate the resulting harm. See Dinah Shelton, Equity, in OxForRD HANDBOOK OF
INTERNATIONAL ENVIRONMENTAL Law (Dan Bodansky, Jutta Brunnee & Ellen Hay eds.,
2007). Agreements such as the International Whaling Convention also refer to the interests
of future generations.

IV. Recognition of the Rights Related to the Environment in Law

PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAW 294—297 (2003)
Philippe Sands

... [S]ome non-binding and widely accepted declarations supporting the individual right to a clean
environment have been adopted. Although the 1982 World Charter for Nature does not expressly
provide for the individual’s right to a clean environment, it was one of the first instruments to
recognise the right of individuals to participate in decision-making and have access to means of
redress when their environment has suffered damage or degradation. The 1989 Declaration of
[T]he Hague on the Environment recognised “the fundamental duty to preserve, the ecosystem”
and “the right to live in dignity in a viable global environment,” and the consequent duty of
the community of nations vis-a-vis present and future generations to do all that can be done
to preserve the quality of the environment. The U.N. General Assembly has declared that “all
individuals are entitled to live in an environment adequate for their health and well-being”; and
the U.N. Commission on Human Rights has affirmed the relationship between the preservation
of the environment and the promotion of human rights. More specifically, the Sub-Commission
on Prevention of Discrimination and Protection of Minorities has considered the relationship
between human rights and the movement and dumping of toxic and dangerous products and
wastes, supported further study, and considered the relationship between the environment and
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human rights in the context of chemical weapons. The Sub-Commission has also received reports
on “Human Rights and the Environment” which analyse many of the key concepts and provide
information on decisions of international bodies. More specifically, the U.N. Commission on
Human Rights has declared that the movement and dumping of toxic and dangerous products
endanger basic human rights such as “the right to the highest standard of health, including its
environmental aspects.” Efforts to further develop language on environmental rights continues
under the auspices of several international institutions including the Council of Europe and
the U.N. Economic Commission for Europe. Other efforts include the [International Union
for the Conservation of Nature’s (IUCN)] draft International Covenant on Environment and
Development prepared by the [IUCN’s Commission on Environmental Law.

Many states have adopted national measures linking the environment and individual rights.
The constitutions of about 100 states now expressly recognise the right to a clean environ-
ment. These constitutional provisions vary in their approach: they provide for a state duty to
protect and preserve the environment; or declare the duty to be the responsibility of the state
and citizens; or declare that the duty is imposed only upon citizens; or declare that the indi-
vidual has a substantive right in relation to the environment; or provide for an individual
right together with the individual or collective duty of citizens to safeguard the environment;
or provide for a combination of various state and citizen duties together with an individual
right.

What are the practical consequences of recognising the link between international human
rights law and the protection of the environment? The question may be addressed in the context
of the distinction which has been drawn in international human rights law between economic and
social rights, and civil and political rights. The nature and extent of economic and social rights
determines the substantive rights to which individuals are entitled, including in particular the
level below which environmental standards (for example, in relation to pollution) must not fall if
they are to be lawful. Civil and political rights, which are also substantive in nature and sometimes
referred to as “due process” rights, determine procedural and institutional rights (such as the right
to information or access to judicial or administrative remedies). International environmental law
has progressed considerably in building upon existing civil and political rights and developing
important new obligations, most notably in the 1998 Aarhus Convention which provides for rights
of access to information, to participation in decision-making, and to access to justice. While
economic and social rights have traditionally been less well developed in practice, recent judicial
decisions indicate that international courts and tribunals are increasingly willing to find violations
of substantive environmental rights.

Questions and Discussion

1. Are references to environmental protection or the right to a safe and healthy environment
sufficiently widespread in constitutional law to call either one a “general principle of law
recognized by civilized nations” in the wording of article 38(1)(c) of the Statute of the
International Court of Justice? Would it help to have a further breakdown of the more than
one hundred constitutions to which Sands refers?

2. Every year the public interest environmental law firm, Earthjustice, produces a report on
human rights and the environment for what is now the U.N. Human Rights Council (until
2000, the Commission on Human Rights); see further Chapter 3. These reports elaborate
developments and trends at the international and municipal levels, including case studies.
The reports can be viewed at http://www.carthjustice.org/our_work/issues/international/
human_rights/human-rights-report/international_human_rights_full _report.html.

3. Acollection of environmental constitutional provisions from around the world are found on
a Web site maintained by the Environmental Law Alliance Worldwide, a group of public



150

Environmental Protection and Human Rights

interest environmental lawyers and scientists working across borders to protect the envi-
ronment. See Environmental Law Alliance Worldwide, Australia — Comparative Constitu-
tional Language for Environmental Amendments to the Australian Constitution, available
at http://www.claw.org/node/1512. A collection of U.S. state environmental constitutional
provisions are found in Barry E. Hill, Steve Wolfson, & Nicholas Targ, Human Rights and
the Environment: A Synopsis and Some Predictions, 16 GEo. INT'L ENvTL. L. REV. 3509, app.
A (2003).



3 An Introduction to Human Rights Origins and Theory

I. The Development of Human Rights

To appreciate the role of human rights in the cause of environmental protection, it is essential
to understand the historical development and debates over human rights. The following
readings highlight the essential features of human rights to prepare the way for more detailed
consideration in subsequent chapters of how they relate to the environment.

A. Introduction

Historical Foundations of Human Rights and Subsequent Developments,
in 1 THE INTERNATIONAL DIMENSIONS OF HUMAN RIGHTS 11-16
(Karel Vasak ed., 1982) (footnotes omitted)

Imre Szabo

For some authors, the origins of human rights go back to Greek antiquity[; for some, even further].
They consider that human rights should come under natural law. The classic example, taken from
Greek literature, is that of Antigone: according to Sophocles, when Creon reproaches Antigone
for having buried her brother despite her having been forbidden to do so, Antigone replies that
she has acted in accordance with the unwritten and unchanging laws of heaven. In philosophy
the general tendency is to view the problem of human rights — or more precisely that of man’s
natural rights (and it is to be noted that equating the one with the other obscures the problem at
the level of theory) — in terms of the doctrine of stoicism.

It is more difficult to seek the origins of human rights in Roman law, although an attempt
has been made to discover in Cicero’s work certain ideas relating to this subject. On the one
hand, Roman law postulated the existence of a natural law, that is to say, of man’s natural rights:
according to Ulpian, natural law is that which nature teaches to all living beings. But, on the other
hand, this natural law is linked to the jus gentium, which has at least two meanings. It signifies
first of all the rights of those who are not Roman citizens, and thus refers to those rights to which
men are entitled wherever they go; it also represents international law at the 