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Regulation that—given recent environmental, economic, and social changes—it is time for a new, more effective
model of environmental problem solving. Fiorino provides a comprehensive but concise overview of U.S. envi-
ronmental regulation—its history, its rationale, and its application—and offers recommendations for a more col-
laborative, flexible, and performance-based alternative.

Traditional environmental regulation was based on the increasingly outdated assumption that environmental
protection and business are irreversibly at odds. The new environmental regulation Fiorino describes is based
on performance rather than on a narrow definition of compliance and uses such policy instruments as market
incentives and performance measurement. It takes into consideration differences in the willingness and capa-
bilities of different firms to meet their environmental obligations, and it encourages innovation by allowing reg-
ulated industries, especially the better performers, more flexibility in how they achieve environmental goals.
Fiorino points to specific programs— including the 33/50 Program, innovative permitting, and the use of
covenants as environmental policy instruments in the Netherlands—that have successfully pioneered these new
strategies. By bringing together such a wide range of research and real world examples, Fiorino has created an
invaluable resource for practitioners and scholars and an engaging text for environmental policy courses.
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Preface

In The Morality of Law, Lon Fuller wrote that “the capacity to devise
institutions and procedures adequate to its problems is perhaps the chief
mark of a civilized society.”1 Under this standard, the United States could
be judged as being highly civilized when it comes to protecting the envi-
ronment. It has created an elaborate set of laws for responding to a range
of problems. Most are administered by a highly capable and technically
sophisticated national regulatory agency. Often these capacities are
matched by those of the states; most states are as capable as and some
are more innovative than the federal government. Although they are not
perfect, there are ample procedures for participation and for conducting
and evaluating scientific analysis. In response, American industry has
created an impressive institutional capacity for complying with this array
of laws and for doing much more.

The argument made here, however, is that the United States has been
slipping in its capacity to devise institutions and procedures that are
adequate to a new era of environmental problem solving. What worked
reasonably well in the past will not work so well in the future. It is true
there is more than ample evidence that to a large degree a regulatory
approach has worked, especially for the problems it originally was
designed to address. The air, water, and land are much better off than
they would have been without the extensive system of environmental
controls this country has put into place since 1970. That proposition is
taken as being almost indisputable in this book. However, nothing lasts
forever, in public policy as in life in general. The times are changing,
and regulation should change with them. Regulation as we know it is
due, not just for a tune-up but for a more basic overhaul that will make
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it more relevant and effective in a new era of environmental problem
solving.

The theme of this book is that it is time for a transition from an old
to a new regulation. The “old” regulation was very much a product of
its times. It reflected a mid-twentieth-century belief in government’s abil-
ity to solve complex problems and displayed a recognition that industry
would not act to reduce air and water pollution without a substantial
kick in the pants from government. When the federal government did
respond to the growing concern about environmental quality in the
1970s, it drew from a well-established set of strategies and tools that
were entirely consistent with our experience and political culture. It
relied heavily on bureaucratic, top-down intervention through a system
of rules. It assumed that only government coercion would lead to the
needed changes in industry behavior. Formal, adversarial relationships
were built into the system to ensure that government would be insulated
from industry influence. Given the times and the state of mind in both
government and industry, this was not a bad model for a first stage of
environmental problem solving.

At its core, this response was similar to actions taken and institutions
created in most other industrial democracies. It was not based on any
particular understanding of a business perspective or the internal dynam-
ics of firms. In this sense, the old regulation was based on a series of
fairly crude assumptions about what motivated behavior and how to
change it. It assumed that the interests of society in environmental pro-
tection and those of industry in realizing profits were at odds. Although
entirely understandable as a place to start, these assumptions now
appear to be increasingly outdated.

The “new” regulation will build upon the foundations of the old, but
will recognize the changes that are occurring in environmental problems,
the economy, and society more generally. This new regulation will differ
from the old in several respects. It will be based more on performance
than on a narrow definition of compliance. It will allow regulated firms,
especially the better performers, more flexibility in determining how to
achieve environmental goals. It will aim to complement the way that busi-
ness decisions are made in the private sector rather than just imposing
more legal obligations on firms. It will recognize the internal dynamics

x Preface
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of decision making within firms and, most important, take into account
differences in the willingness and capabilities of different firms to meet
their environmental obligations. The new regulation will go beyond the
conventional rules-and-deterrence approach and rely on a more diverse
set of policy instruments and strategies, including market incentives and
information about performance. The new regulation will not replace
what exists now, but would modify it in many ways.

As the discussion here documents, some initial steps in this transition
to a new regulation are already under way. My purpose is to bring to-
gether a great deal of thinking and experience and, in doing so, set out a
view of where we should be going as we try to move this transition
along. It will not be an easy transition, to be sure, given the state of the
environmental debate and of national politics in general. The notion that
there should be a different kind of regulation typically has been lost in
the political debates over whether there should be more or less regula-
tion along lines of the old model. Environmental politics at the national
level are as polarized as most other areas of domestic policy, if not more.
Still, over time, the U.S. policy system has shown that it can change. The
idea here is that learning why we need to change, what changes already
are occurring, and in what directions we should be going will help in
moving toward a new regulation.

Many people have helped to make this a better book than it otherwise
might have been. Bob Durant, Peter May, and Aseem Prakash offered
valuable comments on the entire manuscript, as did three anonymous ref-
erees with the MIT Press. Students in my course on strategic management
for sustainability at the Johns Hopkins University’s Washington Center
have helped me test many of the ideas and arguments over the past few
years. I am also indebted to the people from the Greening of Industry
Network who first made me aware of the changes that are occurring and
the need for public policy to change with it. I want to thank Clay
Morgan, senior acquisitions editor for environmental studies at the MIT
Press, for his interest in this book and his guidance in bringing it to pub-
lication. Thanks also to senior editor Katherine Almeida of the MIT Press
for her skill and patience in improving the quality of the manuscript.
Thanks also to Joanne, Matthew, and Jacob Fiorino for their support and
encouragement while I was thinking about and writing this book.

Preface xi

06636_ Prelims.qxd  05/18/06  3:46 AM  Page xi



I want to acknowledge with sadness two former professors who died
in 2005. Larry E. Esterly of Youngstown State University was not only
an outstanding teacher but also a mentor throughout my undergraduate
years. My interest in and commitment to the study of political science is
largely a result of his influence. He taught me about intellectual disci-
pline and lucid analysis. For four decades, Francis E. Rourke of the Johns
Hopkins University was a model of astute, graceful, and self-effacing
scholarship and teaching to his students. The clarity of his writing and
thinking and the quality of his insights into American bureaucracy and
public policy influenced many students who have since taught, written
about, or practiced in the field, including myself. These teachers are a
loss not only to their family, friends, and students but also to the politi-
cal science community generally.

This book is aimed principally at students, practitioners, and scholars
who want to learn more about environmental regulation and how it
should be changing. For students, it should be especially useful in courses
on environmental policy, regulation, organizational change and innova-
tion, and public policy generally. It is designed to be used by either
undergraduate or graduate students. For practitioners, the goal is to pro-
vide an accessible and reasonably concise guide to the core characteris-
tics of environmental regulation in the United States and the need to
adapt it to a new phase of environmental problem solving. It should be
especially useful to those working in regulatory agencies at all levels of
government or who deal with regulatory issues in some other role or set-
ting. For scholars, the aim is to bring together a wide range of important
and timely research, thought, and experience into one volume. The book
offers a critique of the current regulatory system and sets out a concep-
tual basis for thinking about how to change it in the context of a new era
of governance. The hope is that each of these audiences will benefit from
reading this book.

xii Preface
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1
Environmental Regulation—Past and Future

With updated understanding and better information, there is reason to be opti-
mistic that action in the 2000s will be based not on the fears of the 1970s, but
the needs of the next century.1

Imagine a picture of environmental regulation in the last decade of the
twentieth century: Some more than thirty years old in their basic design,
the national laws that authorized federal agencies to create regulations to
protect air, water, and other environmental resources have transformed
the private sector. The nation spends more than $200 billion annually to
carry out these laws.2 One of the world’s most powerful regulatory agen-
cies implements them, in a close but sometimes strained cooperation
with its counterparts in the states. Some 15,000 pages of federal regula-
tions alone translate legislation into detailed instructions for the millions
of entities that fall within their reach. An elaborate system of reporting,
inspections, and penalties exists to make people follow the rules. Many
regulated firms use well-trained and highly professional experts to see to
compliance as well as to manage the firm’s broader effects on the envi-
ronment.

All of this has cost a great deal of money, to be sure. Since the early
1970s, the United States has spent some $3–4 trillion (in 2004 dollars)
on environmental protection related to pollution, mostly to meet the
requirements of federal regulations.3 The scope and stringency of envi-
ronmental regulations have been the subject of almost constant political
controversy. Still, most observers agree that the nation has received a
return on its investment. Several kinds of air pollution have decreased or
stayed the same, despite economic expansion, population growth, and
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increased driving. Water pollution, mostly from large industrial sources,
has gone down. Many harmful chemicals have been removed from com-
merce. An impressive infrastructure for environmental management is in
place. The United States is recognized around the world for its technical
prowess. It is not unreasonable, as Greg Easterbrook has, to call envi-
ronmental protection one of the major domestic policy successes of the
second half of the twentieth century.4

And yet there was a widely shared sense of dissatisfaction with envi-
ronmental regulation as it existed at the time. Of course, there have
always been critics of the regulatory system. They argued that regulation
is too costly, delivers too few benefits, relies on faulty science, and
intrudes too far into the operations of the marketplace. These com-
plaints, often with good foundation, have always been part of the land-
scape. However, in the 1990s another stream of criticism became more
visible. This came from the traditional defenders, not the usual critics, of
environmental programs. Their criticisms were aimed, not just at the
costs and intrusiveness of regulation, but at its effectiveness. More and
more, people were asking: “Is environmental regulation as currently
designed sufficient for meeting the challenges of the coming decades?”
Increasingly, the answer was “no.” A chorus of critics, among them
many thoughtful advocates of environmental values, have concluded
that the current regulatory system will have to change if long-term envi-
ronmental goals are to be achieved. The issues raised by these “revision-
ist” critics define the focus of this book.5

The revisionist criticisms of a regulatory approach cover many aspects
of its design and performance. One criticism, for example, is that the
resulting high levels of conflict and adversarial relations hamper our abil-
ity to innovate. Distrust among government, business, and environmen-
tal groups increases the transaction costs of regulation (i.e., reporting,
record-keeping, and permitting processes) and diverts efforts away from
desirable environmental results. Another criticism is that the design of
the regulatory system, in which different problems are addressed through
distinct laws, organizations, and strategies, leads to more expensive and
less effective solutions than would be achieved under a more integrated
approach. Many critics also have faulted the emphasis on legal compli-
ance, which encourages businesses to meet the legal standard but offers

2 Chapter 1
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no incentive for them to exceed the standard. There is even evidence that
the current regulatory system, which stresses compliance with technol-
ogy-based rules over improved environmental performance, is a barrier
to innovation over the long term.6 These issues are examined later in this
chapter and in chapter 3.

This book explores these and other criticisms of the current regula-
tory system. Its purpose is to present a critique of what may be termed
the “old” environmental regulation that has existed from about 1970
to the present as well as to set out the elements of a new one. The book
does not deny the benefits that the old regulation has brought, which
have been substantial. It accepts that regulation in some form was
and will continue to be a necessary step in our evolving efforts to
protect the environment in the face of economic development, urban-
ization, and population growth. Regulation was a step all industrial
nations took to address environmental issues in the second half of the
past century.

This book takes the argument one step further. Although the old reg-
ulation served well us in the past, it is time for a new approach. The
problems are changing, patterns of governance are evolving, the econ-
omy is more dynamic, and new factors influence businesses. Put simply,
the old regulation is like a suit we have outgrown. It is beginning to fray
around the edges and look slightly out of style. As many of the critics dis-
cussed in this book argue, it is time for a newer, updated suit of clothes,
in the form of a new approach to environmental regulation.

This new regulation will differ from the current version in key respects.
It will be based more on performance than on a narrow definition of com-
pliance. It will allow regulated firms, especially the better performers,
more flexibility in determining how to achieve performance goals. It will
aim to complement the way that business decisions are made in the
private sector rather than just impose more legal obligations on firms. It
will recognize the internal dynamics of decision making within firms and,
most important, take into account differences in the willingness and capa-
bilities of firms to meet their environmental obligations. The new regula-
tion will go beyond the conventional rules-and-deterrence approach and
rely on a more diverse set of policy instruments and strategies, includ-
ing market incentives and information about performance. The new

Environmental Regulation 3
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regulatory approach will not replace what exists now, but will modify it
in many ways.

How Did We Get to Where We Are Today?

Forty years ago, when there was limited experience in environmental
management, it seemed clear that government intervention in some form
was the only means of getting industry to account for the costs of the
environmental damage it created. Pollution charges were based on the
theoretical estimates of a handful of resource economists. In a political
culture hostile to federal involvement in land use and lifestyle choices, an
extensive program of government planning was impractical. Direct reg-
ulation was a logical choice as the core of a national environmental
strategy. It was a strategy that nearly every other industrial society
adopted in the late 1960s and 1970s, when they began to respond to the
growing awareness of environmental problems and to society’s demands
that government do something about them.7

At first, nearly all of U.S. industry resisted. Eventually, however, after
public support for environmental values became evident, most compa-
nies complied, and many began to see business efficiencies and opportu-
nities in sound and progressive environmental management. At the same
time, in the mid-1980s, U.S. policy makers began to recognize limits in
their approach. Consider some of them: There appeared to be far more
conflict than cooperation; regulators could not keep up with the pace of
change as they tried to define the best available technologies; defining
problems by environmental medium impeded efforts to achieve better
overall results; technology-based regulation appeared to exchange short-
term gain for long-term innovation; environmental protection probably
cost much more than it should; and the government often directed
resources to low-risk activities while ignoring higher ones.8

Countries such as the Netherlands, Sweden, Norway, and the United
Kingdom began to address these problems by using integrated regulatory
and permitting policies, cooperative initiatives between government and
industry, and financial and other incentives.9 Instead of adapting its reg-
ulatory approach to the future, however, the U.S. political system in the
1980s looked more to the past. The Reagan administration launched

4 Chapter 1
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a major assault on environmental programs. A Democratic Congress
responded by increasing the scope and stringency of regulation, espe-
cially for hazardous waste. It became an environmental arms race. The
more the Reagan and later the Bush administrations tried to roll back
regulation, the more specific and demanding were the regulatory laws
coming out of Congress. The political struggles between the pro- and
antiregulators dominated environmental policy debates through the
1980s and well into the 1990s.10

Still, in these years there were successes in improving regulation. The
growing use of mediation promoted the search for a middle ground in
previously intractable disputes. The Environmental Protection Agency
(EPA) began to incorporate formal negotiations into its rule-making
procedures. Market incentives, such as emissions trading in the air
quality program, were adopted as a means of giving firms a degree of
flexibility in deciding how to reduce pollution. The EPA and state agen-
cies experimented with cross-media strategies that, their proponents
hoped, would be more effective and less costly than the medium-based
strategies of the past. Forward-thinking people developed approaches
that prevented rather than simply controlled pollution. By the end of
the 1980s, government and industry alike appreciated the value of
partnerships and information disclosure as tools for protecting the
environment.

Through the 1990s, many groups continued to call for change. They
urged more cooperation, more emphasis on performance, less legalism,
a better climate for innovation, more policy integration, and increased
flexibility. They pointed to trends in Europe and elsewhere as models.
The EPA and its state counterparts began efforts to “reinvent” regulatory
programs. These included several high-profile initiatives designed to
build in flexibility for achieving better environmental results, account for
differences among sectors, and reward companies for doing better than
required by law. Still, by 2000, regulation looked pretty much as it had
in 1990 because few of these ideas were incorporated into laws and insti-
tutions, especially at the federal level. Political conflict, pervasive mis-
trust, and the sheer complexity of environmental laws and programs
thwarted efforts to build a new regulation. While other countries
adapted their regulatory systems to the demands of a changing world,

Environmental Regulation 5
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the United States retained a system that was essentially the same as that
adopted in the 1970s.

The Old Environmental Regulation

Regulation as it existed in the United States at the end of the twentieth
century conformed to a particular set of ideas. Often called a command-
and-control model, but termed here a rules-and-deterrence model, it was
based on fairly simple notions about industry’s motivations and govern-
ment’s capacities.

Regarding industry, the old regulation was based on the assumption
of a zero sum. This is the idea that the private economic interests of the
business community inherently conflict with the broader economic inter-
ests of society. In this view, firms are seen as “amoral calculators” who
will assert their own narrow interests over society’s at every turn. Given
this incompatibility of private and public interests, and the commitment
of industry to economic gain above all other values, the view was that
only the blunt hand of legalistic and deterrence-based regulation could
be effective in changing industry behavior.

The old approach to regulation was based on questionable assump-
tions about government as well. A primary one was that government had
the cognitive capacity to determine not only what society’s environmen-
tal goals should be but how, in some detail, they should be achieved.
Consider, as examples, new source performance standards under the
Clean Air Act or effluent guidelines under the Clean Water Act, both of
which establish emission and discharge limits for categories of facilities.11

The EPA is directed to set emission and discharge limits that reflect the
best available technologies that are economically feasible for each indus-
try category, then to update the limits every four or five years. Although
EPA has developed procedures for consulting with industry, this
approach still assumes a high and unrealistic degree of government
omniscience in a complex regulatory setting. In practice, it has been
nearly impossible for regulators to keep up with the schedule for updat-
ing technologies as directed by Congress.

The old approach to regulation is a classic expression of bureaucratic
rationality, as Max Weber defines the term. It aims to control behavior

6 Chapter 1
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through a system of rules that prescribe uniform standards for diverse
circumstances. It relies on a hierarchical model of control. Government
sets requirements that regulated firms must follow. Anyone failing to
meet the requirements faces penalties, in the form of fines, public cen-
sure, and even criminal sanctions. Deterrence is the primary motivational
strategy.

Like Weber’s model of bureaucracy, this form of environmental regu-
lation relies heavily on technical experts—scientists, economists, law-
yers, and administrative experts of many kinds. It reflects the notion
that the problems of modern society may be solved through the neutral
application of technical expertise. The old regulatory system is also
founded on specialization and division of labor. Problems are broken
into compartments, such as air, water, and waste, and then further into
categories based on type of source (stationary or fixed), action (remedy
or prevent), or resource (wetlands or streams), to name a few. A core idea
behind this approach is that if one applies enough experts, organized
into well-defined groups of specialists, to a given problem, their efforts
will eventually yield a solution. Rules, hierarchy, control, deterrence,
expertise, and specialization are the hallmarks of the old regulation.

As this model was applied and developed over the past forty years,
events and a certain internal logic reinforced its basic tendencies. Regu-
lation became more prescriptive, in the sense of specifying exactly what
was to be done and how, as industry tried to carve loopholes in the rules
and agencies responded by trying to close them. Transaction costs, such
as those associated with reporting and permitting, increased. Eager to
maintain high levels of enforcement actions to demonstrate their vigi-
lance, agencies often adopted an adversarial approach to regulated firms.
In turn, industry responded with confrontational tactics. The strategy of
applying uniform rules to diverse situations often led to unreasonable
outcomes.12 By the early 1990s, recognition of the deficiencies in regula-
tion had reached a critical point. Environmental regulation had long
been criticized for being too intrusive, slowing growth, and delivering
more costs than benefits. These critics pointed to the unwanted by-prod-
ucts of regulation, especially its economic impacts. They called for more
economic and risk analysis, better ways of setting priorities, and more
selective regulatory interventions in the economy.

Environmental Regulation 7
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In the 1990s, however, a second stream of criticism of environmental
regulation emerged when many of its usual defenders became critics. For
these revisionist critics, the main problem was not the economic impacts
or other by-products of regulation (although these were still issues), but
the conclusion that regulation as designed and practiced in the United
States was not up to the task. The revisionist critique went like this: A
rules-and-deterrence strategy had been an appropriate initial response to
a new set of problems, related to environmental pollution, in which gov-
ernment had intervened forcefully to change behavior. That strategy had
shown success, but was becoming increasingly less effective as new prob-
lems emerged, social and economic relationships changed, and experi-
ence was gained about what worked and when. The old strategy had
generated distrust, created barriers to communication and innovation,
and built a system full of transaction costs.

These criticisms came from many quarters. In announcing a 1995 ini-
tiative, Streamlining Environmental Regulation, for example, President
Clinton observed that regulation “can be inflexible, resulting in costly
actions that defy common sense by requiring greater costs for smaller
returns. This approach can discourage technological innovation that can
lower the costs of regulation or achieve environmental benefits beyond
compliance.”13 Dissatisfaction with the old regulatory approach forged
interesting alliances. There was a time when it would have been difficult to
find anything that a leading environmentalist and a senior executive from a
multinational chemical company could agree on. Yet in 1995, Jonathan
Lash, president of the World Resources Institute, and David T. Buzzelli, vice
president of Dow Chemical, coauthored a powerful statement on the weak-
nesses in regulation. Although there had been progress, they argued, it had
come at a cost. Regulation was rigid and overly specific. Rules imposed
administrative burdens that contributed little to environmental quality.
Inflexible rules spelled out in detail what firms had to do and gave them lit-
tle leeway in deciding how to do it. Companies understandably would ask:
“Why spend to voluntarily eliminate the sources of pollution if you still
have to endure the same long permitting process, continue the same waste-
ful recordkeeping and use the same end-of-pipe controls as before?”14

In three reports commissioned by Congress, the National Academy of
Public Administration (NAPA) set out the most comprehensive version

8 Chapter 1
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of this revisionist critique in the 1990s.15 Many of the criticisms related
to the inflexibility of the existing regulation, its high transaction costs,
the neglect of many key aspects of environmental performance, and the
lack of incentives for doing better than compliance. The last report con-
cluded bluntly that the “current environmental protection system cannot
deliver the healthy and sustaining world that Americans want.”16 This
panel further determined that the environmental statutes “and the sys-
tem they support are not keeping up with changing technology, changing
public attitudes, or changing global relationships.”17

Another notable exercise in this revisionist criticism was led by for-
mer EPA administrator William Ruckelshaus. In the Enterprise for the
Environment (E4E) initiative, Ruckelshaus brought his considerable ex-
perience and prestige to the task of achieving a consensus among influ-
ential groups on the need for incremental, but eventually fundamental,
changes in environmental policy. The group agreed on several weak-
nesses in the current system, including adversarial relationships, inflexi-
bility, and high transaction costs. It endorsed twelve broad principles for
a new approach that included flexibility, a focus on results, collabora-
tion, integration, stewardship, and continuous improvement. When the
group tried to recommend more specific policy reforms, however, the
consensus broke down.18

The diagnosis of these critics was essentially sound. By the late 1990s,
there was a consensus regarding the general deficiencies in the old regu-
latory system and the broad principles that should guide the design of a
new one. Still, when it was time to move to the next level of detail and
build something new, these efforts foundered, as the E4E experience
demonstrates.

Within the federal government, the response to the calls for change was
typically, and perhaps necessarily, incremental. Reinvention at EPA
focused less on designing a new regulatory approach and more on fine-
tuning the old one. Indeed, much of what was touted as reinvention in the
1990s may fairly be described as marginal. There was some reduced
reporting, more public access, broad stakeholder consultation, slightly
faster permitting, plainer language, and the like.19 Although there is little
that is wrong and much that is right about such reforms, they hardly con-
stitute fundamental change. As argued in chapter 5, however, pervasive
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distrust, a lack of political consensus, and inflexibility in the laws made it
difficult to do more.

State governments tried to respond to the calls for change as well. In
addition to the usual steps to reduce transaction costs and expedite
processes, many states undertook efforts to shift from an old to a
new regulation. New Jersey, Oregon, and Wisconsin, to name a few,
launched “alternative path” or “performance track” programs to
reward facilities that complied consistently and did more than the reg-
ulations required. States like South Carolina, Virginia, and Michigan
created environmental excellence programs that recognized the better
firms and facilities. New Jersey experimented with more integrated
ways of permitting. Massachusetts created an Environmental Results
Program that engaged small businesses through assistance rather
than deterrence-based strategies. In retrospect, the 1990s may be seen
as an active period of regulatory experimentation at federal and state
levels (discussed in chapters 5 and 6). At least at the federal level, how-
ever, this experimentation stopped short of more basic institutional
change.

Although there is much to be learned from reforms in the United
States, important lessons may be drawn from other countries as well. In
particular, the Netherlands provides an example of an environmental
policy system that may offer a blueprint for a new regulatory approach.
Although there are major cultural and institutional differences between
the United States and countries like the Netherlands, their experience
provides useful examples and lessons to guide the design of a new
approach and will be drawn upon later in this book.

Why Change?

The heart of the revisionist critique was that something that had worked
reasonably well in the past was not going to work as well in the future.
Why, if the old regulation had provided at least some degree of success
in the past, was it necessary to do more than fine-tune at the margins?
There are at least five reasons why, by the end of the 1990s, it became
necessary to rethink environmental regulation. They involve changes in
problems, in the institutional landscape, in economic relationships, in the
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motivations and behavior of much of industry, and in the lessons that
were learned through experience.

New and Emerging Problems
The old regulation had been designed to respond to what is often termed
a first generation of environmental problems. These were caused by
large, identifiable sources, such as power plants, petrochemical facilities,
auto and steel plants, and sewage treatment operations. The task was
to subject these large, point sources of pollution to control through
required technologies, to monitor compliance, and to take legal action if
they failed to comply.

Over time, however, new and emerging problems required different
responses from policy makers. As releases from point sources in manu-
facturing declined, pollution from scattered, diffuse, and nonpoint
sources became more significant. By the late 1980s, for example, non-
point sources accounted for a larger share of impaired water quality than
point sources.20 Similarly, as serious problems from large sources were
brought under control, policy makers turned their attention to smaller
ones. To meet the national ambient air standards for ozone in urban
areas like Los Angeles and Houston, regulators have looked beyond
major industrial plants to control such sources as bakeries, dry cleaners,
auto repair shops, and gas stations.21

In addition, new problems emerged on the national and international
policy agendas. To the older issues of industrial pollution, that first gen-
eration of environmental problems, were added newer ones, such as
indoor air pollution, depletion of stratospheric ozone, global warming,
habitat loss, and losses in biodiversity. Often referred to as second- and
third-generation problems, these became sources of concern after many
of the earlier issues had been addressed. A growing awareness of threats
to ecological values also influenced the agenda in the 1980s. The envi-
ronmental “problem” itself was redefined, to include use of resources
(such as energy, materials, water), preservation of habitat, and intergen-
erational equity and justice.

Policy makers in the United States certainly have appreciated the mis-
match between the “problem stream” of the 1970s and that of the early
2000s. In responding to health risks from residential radon, for example,
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they used a strategy of risk communication rather than the typical rules-
and-deterrence approach. To deal with nonpoint sources of water pollu-
tion, they made changes in farm programs (for example, encouraging the
use of buffer areas around a stream) and promoted best management
practices to reduce stormwater runoff. As discussed in chapter 2, the U.S.
system for environmental regulation has adapted to changes in problems
over time. Still, many aspects of the old system do not match up well
with a newer generation of problems. In this mismatch lies one of the
more compelling reasons for designing a new one.

The Institutional Landscape
Institutionally, the world of environmental protection was less complex
than it is today. In the 1970s, it consisted of government, industry, and
the national advocacy groups. Government was represented most promi-
nently by regulatory agencies, backed by strict pollution control laws.
The industry consisted mostly of large manufacturing interests, who
fought pollution control regulations as they were developed and con-
formed only reluctantly once they were adopted. National groups—the
Natural Resources Defense Council (NRDC), the Sierra Club, the
Environmental Defense Fund (EDF), Friends of the Earth, and the like—
used litigation, lobbying, and the communications media to focus atten-
tion on the environment and pressure government and industry to
respond. Other nongovernmental organizations (NGOs) were few. Local
and community activist groups were rare or short lived. Business groups
worked to mobilize opposition to environmental protection, not to
determine how they could do better. Associations of environmental pro-
fessionals were organized along narrow, disciplinary lines to reflect the
bureaucratic fragmentation characteristic of the existing environmental
laws and agencies.

By the end of the century, the institutional landscape had changed dra-
matically. For one thing, a variety of bridge-building organizations had
formed to moderate conflict among government, industry, and environ-
mental activists. An example is the Coalition for Environmentally Re-
sponsible Economies (CERES), which encourages companies to adopt a
set of environmental principles and commit to reporting annually on
their environmental and social performance. CERES was an outgrowth
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of the socially responsible investment community, which in itself has
influenced the institutional landscape that surrounds environmental pro-
tection. Although the precise influence of socially responsible investment
still is uncertain, it adds one more factor to the mix. The Social
Investment Forum reported that socially responsible portfolios—those
that screen companies for performance on environmental and other
social factors—accounted for over 11 per cent of total investment assets
under U.S. management in 2003.22

Today there is a far greater array of advocacy groups than existed in
1970. Many community groups now are active locally. Spurred partly by
the environmental justice movement, but formed for other reasons as
well, these groups also have been active in mobilizing local and regional
interests for “bottom-up” problem solving to protect or restore water-
sheds, ecosystems, and other resources. At a national level, property
rights and other conservative interests have been organized to offset the
influence of the more established environmental activist groups.23

Within industry, many organizations now exist to improve the ability,
not only to control or prevent pollution, but also to promote more
advanced ideas of stewardship and sustainability. Among them are the
World Business Council for Sustainable Development (WBCSD), the
Global Environmental Management Initiative (GEMI), and Business for
Social Responsibility (BSR). Similarly, state agencies now are represented
better at national policy levels, especially since the Environmental
Council of the States (ECOS) was formed in the 1990s. Simply put, there
are many more ways to share information and organize for collective
action as well as to work differently with government and nongovern-
mental organizations.

Perhaps the most important factor shaping the institutional landscape
for environmental protection is that it has become information rich. We
may fairly say that information about environmental performance and
conditions exists today that could not have been imagined in the 1970s.
This trend began with the Toxics Release Inventory (TRI) and state-level
community right-to-know laws in the late 1980s, which compelled many
industrial firms to report publicly on potentially harmful chemicals
released by or stored at their facilities. As more information became
available, community and other advocacy groups began to disseminate it
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as a way to place pressure on firms. With a growing public demand for
information, many firms began to issue their own performance reports.
Although many early reports were high on image and short on measur-
able performance data, the quality and usefulness of information from
many firms has improved considerably. Finally, the rapid growth of the
Internet through the 1990s and into the 2000s made this information
more accessible to the public.

Economic Relationships
The old regulation was designed for large, pollution-intensive manufac-
turing facilities that made similar products in large quantities. Examples
are commodity chemicals, electrical power generation, and steel.
Relationships with customers and suppliers were relatively stable, at
least compared with those today. Although there were global aspects to
their activities, the strategies and operations of even large firms usually
were more national than international. The phenomenon of globaliza-
tion as we understand it was not yet part of the lexicon.

The changes in economic relationships between 1970 and 2005 are
striking. One obvious change is that business is far more global. A prod-
uct may be designed in Texas, contain parts made in the Philippines or
China, be assembled in Taiwan, and sold around the world. Production
has become more “networked” and “deconstructed,” as David Rejeski
and James Salzman describe it. “From a policy standpoint,” they add,
“these emerging networks may require very different strategies than
those applied to the hierarchies or markets where most environmental
policy traditionally has focused.”24 Multinational corporations yield
influence that extends well beyond any one country’s borders. Mergers
and acquisitions recombine major elements to create new global business
entities. Markets, investments, competition, ethical standards, labor
practices—all the elements of business are far more global than even
three decades ago.

Global competition and the growth of technology industries have
increased the pace of change in industry. The saying in the computer
industry is that there are “the quick or the dead.” Firms either respond
to the demand for innovation and change or they do not survive.
Products in the semiconductor and specialty tape industries sometimes
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are obsolete within six to nine months. Changes in the auto sector have
compressed the process for developing new vehicles from five years to
less than eighteen months.25 For these reasons, companies like Intel argue
that the cumbersome and unpredictable permitting processes that are
characteristic of the old regulation cannot allow them to respond to the
rapid pace of change in their industry.26 Indeed, a primary motive for
Intel’s participation in EPA’s Project XL initiative (discussed in chapter 5)
was to achieve more flexible permits that would allow them to adapt to
customer demands more quickly.

Another economic change is growth in the service and knowledge sec-
tors relative to manufacturing. Between 1960 and 1999, the share of U.S.
gross domestic product (GDP) and of total employment attributed to
manufacturing in the United States fell by roughly half.27 The service 
sector now accounts for some three-fourths of the nation’s GDP and
four-fifths of employment.28 In a regulatory system designed to control
pollution from manufacturing, this shift will have profound conse-
quences for the kinds of strategies that government will need to employ
for environmental protection.

This combination of global interdependence, fluid relationships, and
rapid rates of change stretch the capacities of the old regulatory ap-
proach, which was designed for less dynamic economies. Many deci-
sions and actions that influence environmental quality are made outside
of the national borders of those who are affected. The environmental
impacts of the service and knowledge sectors cannot be managed effec-
tively with only a rules-and-deterrence-based regime. A system based on
bureaucratic rationality cannot keep pace with the dynamism and fluid-
ity of modern economic relationships. In sum, government is using a
modern strategy of bureaucratic rationality in what may be seen, increas-
ingly, as a postmodern economy.

The Motivations and Behavior of Industry
In large part because of the other changes discussed here, the motivations
and behavior of industry differ from what they were in the 1970s. These
changes are considered in detail in chapter 4, but are worth introducing
here. The earlier discussion noted that the assumption of a zero sum—
the notion that environmental and economic goals pose inevitable
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conflict—influenced the design of the old regulation. At a macro level,
this meant that any investments made in the environment were seen to
involve losses in economic competitiveness and growth. At a micro level,
it meant that firms would always be assumed to pursue actions that max-
imized their profits, whatever the environmental effects. Only the legal
hammer of regulation would force industry to act responsibly.

Although there still are areas in which environmental and economic
goals may conflict, there is ample evidence today that the assumed zero
sum may at times be a potential win-win. At a macro level, studies
demonstrate that environmental quality and economic progress may go
hand in hand. At the micro level of the firm, evidence of the economic
payoff from responsible and innovative environmental policies is accu-
mulating at an impressive rate.29 The reasons for this possible win-win
include the search for operating efficiency, the need to reduce future
liabilities, the reactions of customers and investors, and an interest in
forestalling more stringent regulation. What is clear is that there are
economic and social forces other than government rules that influence
industry behavior in ways that are largely unaccounted for in the old reg-
ulation. Among many firms, especially large and visible ones, a greening
process is under way.

It is certainly true that this greening of industry still applies to only
a subset of regulated firms. Most, especially in the small and medium
size ranges, have probably been unaffected by this trend. Nor does it
mean that regulatory pressures from government are not essential.
Many studies confirm that regulation is still the most important influ-
ence on environmental behavior by firms. It is also true, however, that
many firms and facilities are doing far more than is required by law.
They are committing to eco-efficiency goals, defining standards for sup-
pliers, reporting publicly on measures of progress, informing commu-
nities, redesigning products to reduce environmental impacts, and even
designing closed-loop manufacturing processes that cut their releases
to zero. A new regulation should not only recognize greening among
leading firms, it should also create conditions and incentives that will
encourage greening behavior by them and others. This is a premise
underlying the plan for a new environmental regulation that is set out
in this book.
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The Benefits of Experience
Another compelling reason for moving from an old to a new regulation
is that we have learned a great deal about how to design better environ-
mental policies. Regulation by rules and deterrence was a reasonable
first response to environmental issues. It also was a blunt instrument,
as Kathryn Harrison’s image of “the donkey and the two-by-four” aptly
suggests.30 Since 1970, however, policy makers have learned how to use
a more diverse range of instruments, to devise new kinds of institutional
relationships, and to fine-tune the mechanisms available for achieving
their policy goals.

Three brief examples illustrate the learning that has occurred: the
growth of market incentives, the use of information as a policy tool, and
the interest in building more collaborative relationships with industry.
They are considered briefly here and discussed in more detail in the later
chapters.

The first truly national pollution control statutes (the Clean Air Act of
1970 and the Federal Water Pollution Control Act of 1972) relied on
technology-based standards. In itself, this was evidence of policy learn-
ing, because a previous approach based only on ambient targets and
technical assistance had proven difficult to implement. Beginning in the
late 1970s, however, there was more interest in building flexibility into
the technology approach, especially if it meant getting equal or better
environmental results at the same or less cost. Over the next two
decades, market incentives were gradually but steadily incorporated into
environmental laws and regulations, mostly in air quality. These include
the bubble policy, emissions trading, and trading of acid rain allowances.
There was some progress in using them in water quality programs as
well. In the typically incremental style of U.S. policy making, market
incentives have been studied, evaluated, and gradually woven into the
regulatory system over the past three decades.

The use of information to complement regulation dates to the spread
of community right-to-know laws in the 1980s, including the federal
Toxics Release Inventory adopted in 1986. Of course, information had
long been used as a means of educating people about risks and influenc-
ing their behavior; product labels and risk notifications are examples.
Here was a different way of using information, however. Laws like the
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TRI required industries to report on chemicals they stored at or released
from their facilities. These disclosures placed pressure on many firms to
lower their releases and present a better public image. Since then,
mandatory disclosures have been built into many pollution control and
prevention programs. Although their precise effects are unclear, these
disclosure rules appear to have made many firms more systematic in
managing their activities and more aggressive in seeking pollution reduc-
tions. Through experience and evaluation, policy makers are learning
how to use information disclosure as a policy tool that complements
existing regulatory strategies.31

A third example is collaborative relationships with industry. As dis-
cussed in the next two chapters, the design of the old regulation was
almost inevitably adversarial. Conflict managed through procedural for-
mality was built into the system. Over time, however, policy makers have
tried to reduce this conflict and introduce more opportunities for collab-
oration. An early example of this collaboration was the use of regulatory
negotiation in the 1980s, followed by “policy dialogues” and similar
mechanisms.32 The increase in government–industry voluntary programs
over the past decade has reinforced this trend. Stakeholder participation
was considered to be essential in the reinvention initiatives of the 1990s,
to the extent that it sometimes compromised EPA’s ability to achieve
results. Still, the idea that government, industry, and other societal inter-
ests may communicate effectively in ways that improve environmental
performance is now widely accepted. The challenge in designing a new
regulation is to allow for collaboration while still pressing industry to set
stringent environmental goals and holding firms accountable for achiev-
ing them.

The New Environmental Regulation

What the revisionist critics discussed earlier were calling for was a new
approach to environmental regulation. They realized, without putting it
in these terms, that the Weberian model of bureaucratic rationality, with
its American gloss of adversarial legalism, was increasingly less appropri-
ate. This old model based on bureaucratic rationality may be seen as a
distinctly modern approach to problem solving. In contrast, the proposed
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new environmental regulation is more of a postmodern approach to solv-
ing problems. The last two chapters of the book develop the idea of the
new regulation in more detail. For now, it is worth introducing two con-
cepts that will help in grounding the discussion conceptually and com-
paring the ideal types of the old and the new environmental regulation
later on.

The first concept is that of reflexive law. The existing regulatory sys-
tem is based largely on what Gunther Teubner terms substantive law,
which is the law of the regulatory state. Governments use substantive
law to intervene in private social and economic arrangements and pro-
mote collective goals, such as safety, environmental quality, and equity.
It differs from the more traditional formal law, such as contracts and
torts, by which government defines relationships among private actors in
order to structure social and economic arrangements. Reflexive law is a
third stage, after formal and substantive law. It has social purposes, like
substantive law, but achieves them differently. The aim of a reflexive
legal strategy is to create incentives and procedures that induce people to
continually assess their actions (hence the “reflexivity”) and adjust them
to society’s goals, for example, by creating less pollution, using fewer
resources, or protecting endangered species.33

Although the old regulation relies largely on substantive law, the
United States and other nations have gradually been incorporating ele-
ments of a reflexive legal strategy into their regulatory systems. Chapter
6 presents market incentives, information disclosure, and management
systems as examples. A general characteristic of a new environmental
regulation, however, should be even more reliance on reflexive law.

In addition to relying on a different legal strategy, the new regulation
would involve different forms of governance. The second concept worth
introducing here is that of social-political governance, which recognizes
the need for new patterns of interaction among government and other
actors.34 This is a pattern of governance in which lines between public
and private are blurred as the boundaries between them become fluid
and permeable. Government acts less on other actors in a hierarchical
relationship as it does with them in a more collaborative and commu-
nicative way; governing consists less of the state exerting control over
others in society and more of an interaction among them. There is more
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shared responsibility and trust. The process of governing is seen as “the
creation of learning processes within the interested actors or society in
general.”35 This notion of recasting environmental regulation as a more
effective learning system is developed further in the final chapters of this
book.

Social-political governance may be seen as new phase of governance.
In particular, it reflects an awareness of the limits of a traditional, hier-
archical, state-centered model. The limitations of the old environmental
regulation may be seen as a subset of a more general need for different
patterns of governance in other areas of public policy as well.36 The
changes in environmental problems, institutional landscape, economic
relationships, and industry behavior illustrate the dynamism and com-
plexity to which a new regulatory system must be able to respond.

At a theoretical level, the argument in this book is that the changes
that have been described here require a shift from an old to a new
approach to environmental regulation. The old approach is essentially
modern in its design. It relies on a strategy of bureaucratic rationality to
define and organize problems. Issues are broken down into small parts
to make them manageable. Modern regulation assumes that scientific
and technical expertise is sufficient to solve complex problems.
Hierarchy—defined as the exercise of control by higher over subordinate
levels—is the appropriate organizational design for achieving social
goals. Law, backed by the coercive authority of government, is seen to be
the principal way to influence behavior. Most of these elements will still
characterize the new regulation, but it would be different in many
respects.

A new regulation would reflect the characteristics of social-political
governance; government will steer more than it will row. Law will be used
less to tell people exactly what to do (which assumes that lawmakers and
implementers always know best) than to create conditions that induce
them to do what should be done. There thus is a use of reflexive as well
as substantive law. Relationships among government, business, and other
actors will be as much horizontal as vertical. Although coercion through
law would still be used to apply pressure, collaboration will be seen as
a legitimate and effective way to achieve results. The new approach
would stress results and performance over means and conformance.
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Government will focus on the “what” of policy but leave the “how” to
others as much as possible.

At this point it is important to stress what the new regulation is not.
It is not an abdication of the role of the state, but offers a different role
for the state. It does not reject deterrence and enforcement, but it does
focus these regulatory sticks on those who most deserve them. It does not
aim to roll back environmental performance standards, but to achieve
better results and promote innovation. It is not an antiregulatory strat-
egy but a new strategy that would be adaptable, reflexive, collaborative,
and performance based. It would be less rigid, prescriptive, adversarial,
and compliance oriented than what has been used in the United States
until now.

The Plan of the Book

This is not meant to be a comprehensive assessment of U.S. environ-
mental policy. It does not deal with many regulatory issues, such as how
to set priorities, the role of risk assessment in decision making, or the use
of cost-benefit analysis. It avoids detailed discussion of many pressing
environmental problems, among them land use, suburban sprawl, or
local and regional ecosystem management. Nor does it specifically
address the many aspects of environmental protection that are decided
outside of the regulatory context, especially the use of taxes and other
incentives to influence consumption decisions. These are all important
issues but are beyond the scope of this book.

The focus here is on one aspect of environmental policy: How do we
design and implement policies that will sufficiently influence behavior in
the business sector to achieve our environmental goals? It further con-
centrates on regulation as a strategy—the assumptions behind it, the
design of regulatory instruments, the relationships among actors, the
incentives regulation offers or fails to offer, the effects on technology
innovation, and the ways of measuring results, among others.

This book examines trends in the public and private sectors that are
changing the social and economic context for regulation. It brings
together much thinking and experience about strategies that maintain
government pressure for responsible environmental performance, but
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allow regulated firms more flexibility and choice in deciding how to
respond to that pressure. It argues that a regulation based on some ele-
ment of deterrence is necessary, but that alone and poorly designed, such
a one-dimensional strategy may discourage innovation, undermine rela-
tionships, and impede progress. This book maintains that the more we
can view regulation as an extended learning process and less as a politi-
cal struggle among largely incompatible interests, the more likely we will
be able to achieve the desired environmental results, over time, in eco-
nomically and socially acceptable ways.

It deliberately avoids discussion of the provocative but elusive goal of
“sustainability.” Rather, the goal is what in the international context is
often termed cleaner production. This is broader than the notion of com-
pliance and even of environmental performance as it has been applied
just to manufacturing. As defined by the United Nations Environment
Programme (UNEP) more than a decade ago, cleaner production “means
the continuous application of an integrated preventive environmental
strategy to processes and products to reduce risks to humans and the
environment.” With respect to production processes, the term includes
“conserving raw materials and energy, eliminating toxic raw materials,
and reducing the quantity and toxicity of all emissions and wastes before
they leave a process.” For products, it means “reducing impacts along
the entire life cycle of the product, from raw material extraction to ulti-
mate disposal of the product.”37 Put simply, the goal of a new environ-
mental regulation strategy should be cleaner production. More broadly,
our aim should be to integrate economic and environmental goals
through the “ecological modernization” that is discussed in the book’s
final chapters.

The next chapter presents a brief discussion and history of the old reg-
ulation. The American approach to environmental protection reflects
important characteristics of our political and legal culture as well as the
political circumstances of the 1960s. We should not be surprised that
regulation in the United States is so adversarial, for example, because
conflict was designed into the system, largely as a way to protect regula-
tory agencies from undue influence by industry. Nor should we surprised
that statutes and strategies are fragmented. Environmental regulation in
the United States is the product of an incremental approach to policy.
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Regulatory policies emerged piecemeal as problems were recognized and
coalitions were created to address them. In a brief history, the chapter
explores the themes and controversies of the past forty years.

Chapter 3 evaluates the old regulation. The central flaw in its design
has been that it confused government pressure for needed results—a crit-
ical element of any system of environmental protection—with the per-
ceived need for government to dictate how to achieve those results. It
also defined environmental problems too narrowly, stressed compliance
over the broader concept of performance, built a system that was loaded
with transaction costs, and made other mistakes one would expect to
make in responding quickly and comprehensively to a new and pressing
bundle of complex issues. We have achieved much with the old regula-
tion, but the challenges of new environmental problems and the demands
of a more dynamic world require a different approach.

Chapter 4 turns to industry. The changes in attitudes and behavior of
many business firms between 1970 and 2005 are striking. For many of
them, government regulation is no longer the sole or even primary influ-
ence on their environmental performance. They see opportunities for
greater efficiency, fewer liabilities, better reputation, improved commu-
nity and employee relations, and enhanced market share, among others,
as a reward for innovative and responsible environmental practices. This
chapter examines and assesses this trend, often termed a greening of
industry, and its implications for regulatory policy. A core element in the
new regulatory approach is that it will recognize and take advantage of
the changes that are occurring within the business community. Even for
firms that are not seen to be leaders in this greening trend—certainly the
bulk of the business sector at this point—the old regulation may pose
barriers to environmental progress.

The chapter presents a generally positive view of part of industry, par-
ticularly of the large firms that are taking a comprehensive approach to
limiting their effects on the environment. This view is inconsistent with
much of the writing on environmental politics, especially that of a de-
cade ago or more, which typically presented industry as largely hostile
to improved environmental protection. This book, as well as much of
more recent writing in the field, accepts that the changes occurring in
large firms are real and worthy of study. The argument here is that if we
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can understand what motivates the environmentally progressive firms,
we will be better able to influence the behavior of others. Still, the book
is consistent throughout in arguing that a normative framework of gov-
ernment rules is essential for any system of environmental regulation to
succeed, even for high-performing firms. This is not to say that the bet-
ter firms should not be treated differently by regulators, or that we
should not change how we apply the rules or measure success. The dis-
cussion recognizes that there are bad actors out there and sometimes
government coercion is the only way of dealing with them.

Chapter 5 examines government’s response to the calls for change.
The story here is mixed. Regulatory agencies, as one might expect, have
been reluctant to cede control. This has especially been the case with
enforcement officials, typically backed up by environmental advocacy
groups. They wave the threat of a regulatory rollback as a reason for
keeping the existing legal barriers secure. The continual cycles of conflict
and stalemate in Congress have closed legislative change as an avenue for
reform. During the 1990s, EPA launched many initiatives to “reinvent”
regulation. Although these enjoyed varied success, in part because of the
lack of statutory authority for change, they offer many lessons and prac-
tical building blocks for the new regulation. At the state level, many sim-
ilar programs, some carried out with statutory authority, incorporated
elements of a new regulation as well. The chapter evaluates government’s
efforts and draws several lessons from them.

Chapter 6 presents reference points for more “lesson drawing.” It
begins with the social science literature on reflexive law, social-political
governance, and policy learning. Each strand in the literature offers
sources of ideas on a conceptual foundation for a new regulation. The
chapter then turns to three kinds of practical experience, all of which
reflect themes from the literature: innovations in the American states,
trends in community-based problem solving, and sector-based planning
in the Netherlands. This sets the stage for a discussion of the new regu-
lation that is presented in the final chapter.

Chapter 7 offers an outline for a new system of environmental regu-
lation. It describes a system that will be by no means free of conflict, dif-
ficult tradeoffs, or bothersome transaction costs. A new regulation will
maintain pressure on industry to continually improve its environmental
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performance while allowing firms as much discretion as is politically
and administratively possible. It will aim to create a climate of coopera-
tion, predictability, and trust among government, industry, and others.
Chapter 7 considers the assumptions, conditions, and mechanisms that
would characterize a new environmental regulation and discusses
changes that will need to occur in laws and institutions if we are to move
from the old to the new.

The final chapter also looks at the political prospects for a new regula-
tion and a strategy for achieving it. Despite the opportunity to improve
both environmental and economic performance, the conditions for any
near-term, comprehensive change in the United States are not favorable.
Indeed, if we are to build a new regulation, it is more likely to be in a
series of small steps over time than in dramatic statutory or policy
changes that might occur in the next decade or so. Rather than just mud-
dling through, however, we should follow a strategy that reflects a more
systematic understanding of the conceptual basis for change and an
appreciation of the learning opportunities that are available. This “mixed
scanning” strategy offers an incremental but conceptually focused path
toward a new regulation.

It could be that environmental regulation in the United States will
gradually evolve in the directions set out in this book. As this discussion
suggests, policies in this country may be moving—slowly and fitfully—
toward a new regulatory system. The argument here is that we can pro-
mote this evolution toward a new regulation by recognizing explicitly
what is not working well, identifying the more promising trends that are
under way, and working more systematically to achieve change. The pur-
pose of this book is to help speed up the process of change and to chart
a course toward a new regulation in the next few decades.

Before we can build a new system of regulation, however, we need to
be able to understand the one that exists now and to consider why it
looks the way that it does. That is the focus of the next chapter.
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2
How Did We Get Here? Explaining
Environmental Regulation

The process was one of ratcheting ever more stringent provisions with more fed-
eral control and more detailed requirements for both polluters and EPA.1

This chapter describes and explains the old environmental regulation—
the system of institutions, rules, and relationships that has constituted
this country’s strategy for addressing environmental issues over the past
four decades. The mold for this system was cast in a series of choices
made in the late 1960s and early 1970s. Although this system has
changed incrementally over the past three decades, it retains its defining
characteristics. Other nations started in ways very similar to that of the
United States. While they have adapted their regulatory systems to
changing problems and circumstances, the United States for the most
part has not.

The U.S. environmental strategy has by no means been a failure. In
fact, in many respects it has been a major success. This country was long
viewed as a leader in environmental protection. It boasts a high concen-
tration of scientific, technical, and analytic expertise. It has built an
impressive legal framework that other countries have tried to emulate.
Environmental managers from around the world come here to learn
about monitoring, testing, and technology. At national and state levels,
we have developed a formidable set of institutions and relationships for
acting on environmental issues. And it arguably has achieved results. As
chapter 3 discusses in more detail, regulation has accomplished much of
what it was originally designed to achieve.

In broad outline, the United States and other western, industrial
democracies reacted to the emergence of pollution problems in similar
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ways. Industries had no incentive to reduce pollution on their own, so
governments stepped in and made them reduce it. They did this through
legal coercion. In the late 1960s and early 1970s, governments passed
laws, created administrative agencies, issued rules, and exacted penalties.
It was a blunt, controversial, but generally effective strategy that eventu-
ally changed industry behavior. This chapter explains why regulation
looks the way that it does in the United States and describes how it has
evolved in the past four decades. The premise is that understanding how
we got to where we are today will give us a better idea of where we
should be going in the future.

Why Does Environmental Regulation Look the Way It Does?

If we compare environmental regulation in this country with regulation
elsewhere, we will see similarities in the basic strategy and approach but
differences in style and specific designs. These differences not only affect
how regulations are designed and implemented but also how the regula-
tory system responds to new policy tools, such as voluntary agreements,
and to new concepts on which environmental strategies may be based,
such as sustainable development. A substantial literature has examined
the differences between the United States and other nations and their
consequences. A brief look at these differences helps to set the stage for
the discussion of environmental regulation in the rest of the chapter.

One frequently cited difference is that the relationships between gov-
ernment and industry reflect more cooperation and consensus as well as
higher levels of trust in Sweden, Great Britain, New Zealand, Canada, or
Japan than they do here.2 In the United States, fears of agency capture by
industry and a heavy reliance on rules and procedures keep government
and industry at arms’ length. Strict, action-forcing environmental laws
place pressure on firms for expensive, short-term solutions, which pro-
vokes industry in turn to resist those pressures through litigation.3 High
transaction costs, which in themselves are a reflection of distrust, create
uncertainty and delay for regulated firms, regardless of the stringency of
the standards themselves.

Regulation in the United States tends to focus much more on legal com-
pliance and less on overall environmental performance than elsewhere,
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where governments have set goals and designed policies to achieve them.
The Netherlands is the most commonly cited example; its system of
national goals and negotiated agreements for reaching them is discussed
in chapter 6. However, countries like Sweden, Norway, and Great Britain
have adopted more goal-oriented approaches as well.4 Because of the
emphasis on compliance in the United States, regulated firms have little
incentive to do better than meet the legal minimums. In turn, agencies
spend their time finding and punishing nonconformance rather than
working with industries to find better ways to achieve results. Compared
with those in Japan, Robert Kagan writes, “the parallel U.S. regulatory
programs are significantly more legalistic, adversarial, and punitive.”5

This intensive focus on legal compliance, Bardach and Kagan have
noted, diverts the efforts of all sides to “pointless and dispiriting legal
routines and conflicts.”6

Regulation in the United States tends to be narrower in scope than in
other countries, with an emphasis on manufacturing processes and specific
categories of pollution, and little or no attention to the many other factors
that affect environmental quality. An example is the focus on controlling
pollution rather than influencing decisions about processes, raw materials,
or products that determine environmental impacts. Regulation in the
United States tends to isolate specific aspects of production processes and
attempt to control them stringently, which means that some aspects of
business are regulated tightly, although sometimes not cost-effectively,
while others are ignored. Other countries and several American states have
recently made more progress in preventing pollution at its source and con-
sidering such issues as product life cycles, packaging waste, and industrial
energy efficiency.7

Environmental regulation here also is more prescriptive than else-
where, in the sense of requiring specific actions, with little discretion left
to the regulated firm. There also is a greater reliance on action-forcing
laws and technology standards. These contrasts are illustrated nicely in a
1974 book that used a hare and tortoise analogy to compare air quality
regulation in the United States and Sweden. While the United States (the
hare) codified ambitious goals in statutes that drove industry to adopt
new technologies under the threat of sanctions, Sweden (the tortoise)
used a more collaborative process that stressed results but worked with
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industry in deciding how to achieve them.8 In the end, air quality results
were about the same. Similar results have been found in other compara-
tive analyses of environmental regulation.9 For example, one study of a
multinational firm with operations in the United States and Japan found
that the standards in both countries were similar, despite generally higher
pollution abatement expenditures in the United States. The higher costs
observed in the United States thus were due in large part, not to more
stringent standards, but to the higher regulatory transaction costs. The
American subsidiary of the firm “faced a more demanding and potentially
punitive legal regime than its Japanese counterpart. It spent more time
and money on lawyers, fines, legal conflict, and simply keeping up with
regulatory requirements.”10 Because agencies in different countries share
information about technologies, best practices, and other issues, they tend
to be in about the same place in their standards at about the same time.
What differs is the style used in getting there.

U.S. regulation also relies more heavily on legal deterrence as means
of changing behavior than do most other countries. It is assumed that
industry will act in ways that are contrary to society’s interests unless it
is threatened with punishment. In the past, and even now for “bad
apples” in industry, deterrence is a necessary and appropriate strategy.
Furthermore, a great deal of research has established that having basic
rules of the game, backed by the coercive powers of the state, is neces-
sary for keeping firms in line and not giving competitive advantages to
irresponsible ones.11 However, the emphasis on deterrence and moral
culpability that characterizes the U.S. is less evident elsewhere, and it is
increasingly less appropriate for the more compliant and responsible
firms, as later chapters argue.

Like most other countries, the initial U.S. response to environmental
problems in the early 1970s was somewhat fragmented, in the sense of
dividing environmental problems into categories that made them more
amenable to bureaucratic solutions. However, while other countries have
taken steps to integrate their environmental programs, the United States
still relies on a fragmented approach. Separate laws define EPA’s respon-
sibilities in each environmental medium. A variety of congressional over-
sight subcommittees monitor actions under those laws. The EPA and
most state agencies reflect this fragmentation in their internal design, with
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separate offices for each medium. With some recent but rare exceptions,
as indicated earlier, environmental agencies in the United States break
down their core regulatory functions, such as permitting and compliance,
by environmental medium (i.e., air, water, or waste) and program area.
Although such integration is always difficult, most other countries have
taken steps to modify their laws, agencies, and administrative processes
to allow a more integrated regulatory approach.12

These differences in regulatory institutions and style affect relation-
ships outside of conventional legal frameworks. Voluntary agreements
are examined in chapter 5 as a way to achieve environmental goals and
as a possible building block in a new regulation. Yet, as Magali Delmas
and Ann Terlak observe, differences among countries affect their ability
to use voluntary agreements successfully.13 With its administrative and
institutional fragmentation, adversarial tradition, active congressional
oversight, and open access for third parties to affect policy making (espe-
cially through the courts), the United States is a challenging setting for
using voluntary agreements. These factors, combined with the limited
regulatory discretion in the legal framework, make it difficult for agencies
to meet commitments made under voluntary agreements. These factors
certainly came into play in EPA’s Project XL experience, discussed in chap-
ter 5. Delmas and Terlak conclude that a country like the Netherlands
is more hospitable to use of voluntary agreements. There, “a culture
of consent and cooperation among all parties contrasts with the often
hostile relationship between regulators, business, and NGOs in the
U.S.”14

Another way of looking at the contrasts between the United States and
other countries is in their responses to the international movement toward
sustainable development as a foundation for environmental policy. In an
analysis of ten high-consumption societies, including some members of the
European Union, William Lafferty and James Meadowcroft classify three
of them as “enthusiastic” in their response to sustainable development (the
Netherlands, Norway, and Sweden); six as “cautiously supportive”
(Australia, Canada, Germany, the European Union, Japan, and the United
Kingdom); and one as “disinterested” (the United States). They attribute
the more than tepid United States response to several factors. One is that
it is less open and supportive in relations with international institutions.
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More significantly, however, they trace the United States response to
characteristics of the political culture and relationships among key actors
in society. The United States, “with its individualist, polarized, and
highly litigious society, is far removed from a ‘social-democratic’ or ‘con-
sensual’ political culture.”15 They state the point more directly elsewhere,
observing that the United States “remains largely frozen in the conserva-
tionist, regulation/compliance, industry-versus-environmentalists, and
pollution clean-up patterns that took shape either prior to or during
the 1970s.”16

This brief listing of differences between the United States and other
nations reveals potential weaknesses in the regulatory system. The next
chapter explores these in more detail. For now, the contrasts suggest the
defining characteristics of regulation. The questions taken up are why is
the United States different from Sweden, the Netherlands, Japan, or
other nations and why does U.S. environmental regulation look the way
it does and not like something else? The next section suggests eight rea-
sons for why regulation in the United States looks the way it does. Four
relate to basic characteristics of American political institutions and cul-
ture. The others relate to trends or conditions that prevailed in the late
1960s and early 1970s.

Explaining Environmental Regulation: Institutions and Culture
Any policy system is the product of national institutions and culture.17

Whether the topic is social welfare in Sweden, energy in France, trans-
portation in Great Britain, or environment in the United States, such fac-
tors as the structure of the government (e.g., presidential or parliamentary),
the lines between the public and private sectors, the roles of interest groups,
and attitudes toward government make a difference. Even when countries
have much in common, policies for addressing any given problem will dif-
fer in form and content. Four such factors have been especially important
in influencing the design and evolution of environmental regulation in the
United States.

A Constitutional System that Fragments Power The designers of the
U.S. constitutional system were concerned about too much power being
concentrated in any one person or institution, so they deliberately
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divided power among branches and levels of government. For example,
the president may veto laws passed by Congress, but Congress may over-
ride that veto. The fact that the president and Congress are elected sep-
arately, and not together as they would be in a parliamentary system,
with its fusion rather than separation of powers, creates the prospect of
divided party control of the two branches. The creation of an independ-
ent judiciary and the tradition of judicial review laid the groundwork for
the federal courts to play an active role in public policy making. The con-
stitutional division of authority between national and state governments
added to this dispersion of power.

These features of the constitutional system laid the foundation for frag-
mented environmental policy.18 They increased the potential for conflict
between the president and Congress, especially when the two branches
are controlled by different parties, as they have been for most of the time
since 1970. With power so fragmented, it is difficult to create a consen-
sus for legislative change, except when there is a sense of crisis that com-
pels action. Contrast this arrangement with a parliamentary system, such
as that in the Netherlands or Great Britain, where a fusion of legislative
and executive power makes consensus on national goals and strategies
more likely. In addition, interest groups are in a better position to block
change to protect their interests in a more pluralist political system such
as that in the United States.

A Tendency Toward Incremental Policy Making Partly as a result of this
constitutional system, and for other reasons related to political culture,
policy is usually changed incrementally. There have been exceptions,
especially during periods of national crisis, like the 1930s. However, pol-
icy change more typically occurs in small steps, as a series of marginal
adjustments to the status quo.19 When change occurs, it is piecemeal, as
a response to a perceived need for action. Policy makers build closely on
what already exists. As a general rule, policy making in an incremental
system is reactive, pragmatic, and specific rather than anticipatory, vision-
ary, and comprehensive.20

Environmental regulation in the United States reflects these incremental
tendencies. It emerged as a series of specific responses to perceived envi-
ronmental problems as they came up on the policy agenda. It is no accident
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that regulators must work through separate laws for air, water, chemicals,
pesticides, and other problems, nor that each of these laws varies in such
dimensions as evaluation of risks, level of technology controls, balancing of
economic versus environmental factors, division of state and federal
authority, and other issues. As issues rose on the agenda, they were met
with a response that reflected whatever political coalition could be assem-
bled at the time. It usually takes some visible issue that will draw attention,
such as a major oil spill, to mobilize the necessary coalition for action. And
once the mold is cast, as it was in the late 1960s and early 1970s, it is dif-
ficult, without a major event to focus public attention, to introduce major
change. Indeed, despite the many reauthorizations of environmental
statutes that have occurred in the past forty years, the basic regulatory
approach in the United States has not changed significantly.

Belief in a Limited State The reliance on regulation as a core strategy,
and in particular the United States version of regulation, is revealing in
itself. As a strategy, regulation allows government to intervene in eco-
nomic or social arrangements and attempt to correct a problem without
fundamentally changing those arrangements. It is what John Dryzek, in
his book on environmental discourses, calls a problem-solving approach
to environmental protection. This approach recognizes the existence of
environmental problems, but treats them “as tractable within the basic
framework of the political economy of industrial society, as belonging in
a well-defined box of their own.”21 This contrasts with a more compre-
hensive policy approach in which environmental considerations are inte-
grated into the economic structure of society, a discourse Dryzek and
others call ecological modernization. One of the reasons that the U.S.
response to the concept of sustainable development has been one of dis-
interest, Lafferty and Meadowcroft conclude, is this strong belief in lim-
iting the role of government in social and economic affairs.

A regulatory strategy allows policy makers to respond to environ-
mental problems through a series of selective, targeted interventions in
private economic activity, mostly manufacturing. These interventions
have usually taken the form of commands to different classes of firms
directing that they make changes in existing technologies or behavior.
This is one reason government efforts to promote pollution prevention
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in the United States have been so difficult. It is much easier to target pol-
lution at the point of release than to intervene in the decisions about
processes and raw materials that produce those releases in the first place.

Regulation is the environmental strategy that is consistent with the
belief in a limited state. It allows government to intervene in private
behavior with respect to a goal, but in a way that disturbs economic and
social relationships as little as possible. This is not necessarily a weak-
ness, given the political culture in the United States, but it does help to
explain why environmental policies here look the way they do. While
governments in Europe and elsewhere have moved to more comprehen-
sive approaches to the environment through forms of sustainability plan-
ning and by integrating environmental goals with other social and
economic goals, the United States has had difficulty in moving beyond its
more limited rules-and-deterrence approach.22

Reliance on Rules and Litigation for Solving Problems A central aspect
of the American political culture is captured in Alexis de Tocqueville’s
statement that “There is hardly a political question in the United States
which does not sooner or later turn into a judicial one.”23 The tendency
toward using rules, procedures, and litigation is even more pronounced
now than it was in de Tocqueville’s time. As Congress and state legisla-
tures enacted more regulatory laws over the past century, in part because
of the rights revolution discussed in the next section, a larger number
and broader range of social and economic relationships have been
brought into the legal arena, thus requiring judicial resolution.

Our national legal style has influenced our approach to social prob-
lems, including regulation. It is not just the amount of law that distin-
guishes the United States, according to Robert Kagan, but the unique
legal style that characterizes the American approach to public policy.24

Across a range of policy issues, Kagan writes, the United States uses
more complex legal rules, more adversarial procedures, more punitive
legal sanctions, and more judicial interventions into administrative deci-
sions. The result is a style of relationships and decision making that
Kagan terms adversarial legalism.

Adversarial legalism is apparent in several aspects of regulation.
Important regulations typically end up in a court challenge from industry
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or environmentalists, and often both. Rule-making processes, which are
the primary engine of developing policy once regulatory laws are enacted,
consist of a tactical set of preparations for litigation more than a search
for solutions. Regulated firms are reluctant to seek help from government
agencies because they may reveal or draw attention to violations that lead
to punishment. This adversarial legalism is a major barrier to developing
the cooperation and dialogue between industry and government that
David Wallace and others see as being essential to innovation.25

Explaining Environmental Regulation: A Product of the Times
So far, this discussion has suggested characteristics or tendencies that are
fairly deep seated in American political institutions and culture. Other
explanations may be found in the circumstances that existed at the time,
when the current system was created, or that are specific to environmen-
tal regulation.

The Rights Revolution Environmental regulation should be seen in
the larger context of social and governmental changes that occurred
throughout the twentieth century, especially what Cass Sunstein calls the
rights revolution.26 For much of American history, a right was seen as
protection against government action, such as the right to free speech
versus government censorship. Beginning in the 1930s, and again in the
1960s, there was an expansion in the belief that there are rights to gov-
ernment protection. In this concept of positive or programmatic rights,
government is obligated to guarantee rights to something, such as clean
air, a safe workplace, or equal access to education and housing.

This conception of environmental protection as a positive right rather
than a problem to be solved has had several implications.27 For one
thing, it has contributed to the legalization of environmental issues
because the judicial branch is usually where issues of rights are settled.
For another, it has frustrated efforts to view environmental protection as
an adaptive, learning, process. Instead, environmental issues are often
framed in either/or terms that are more suited to resolution though
adversarial combat than through dialogue and cooperation. Again, this
is not necessarily a weakness because it has helped to strengthen envi-
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ronmental protections legally, but it does help in explaining the design
and style of regulation in the United States.

The Theory of Regulatory Capture An influential theory in the 1960s
was that agencies will be captured by the very industry they were estab-
lished to regulate. Looking at the histories of agencies like the Interstate
Commerce Commission and Civil Aeronautics Board, Marver Bernstein
argued that regulatory agencies move through a life cycle.28 When first
created, an agency is backed by political coalitions that support strong
regulation for the public good. As these coalitions fade and public atten-
tion turns to other issues, the agency becomes increasingly dependent on
the regulated industry for political support because the industry has the
largest stake in the agency’s actions and is organized to influence them.
The agency moves through a life cycle, from the youthful enthusiasm of
the aggressive regulator, to a mature phase of balancing industry prefer-
ences against the public good, to a final stage of organizational senility
in which it exists only to serve the interests of the industry. Once cap-
tured, the agency places industry’s interests over those of society.

Based on this capture theory, environmental advocates argued in the
1960s and 1970s that agencies like EPA should be designed to maintain
a strict separation between government and industry, to avoid a close
relationship. They should be closely monitored and work through well-
defined procedures. They should limit contacts with industry in order to
maintain a high degree of autonomy, in perception as well as in fact. The
more distant and adversarial the relationships between government and
industry, it was thought, the better. It was assumed that such relation-
ships would reduce the chances for agency capture.

Whatever relevance capture theory had for economic regulatory agen-
cies (and this has been debated), it does not necessarily apply well to
health and safety issues, such as the environment or occupational health.
The latter issues are more salient for the public, and there are counter-
vailing forces, such as environmental activist groups, that historically did
not exist in economic regulation. Still, concerns about agency capture
have had a major influence on the design of regulatory laws, processes,
and relationships with industry. They are the source of much of the
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adversarial legalism that characterizes relationships among government,
industry, and environmentalists.

Suspicions About Corporate Values and Motives Environmental regu-
lation in the United States was influenced by attitudes toward corpora-
tions and business, especially among environmental activists. The
environmental movement was part of a broader “postmaterialist” ten-
dency in American society and in many other industrial countries to
question the undesirable by-products of economic growth and the atti-
tudes and behavior that had produced it.29 Among activists especially,
this included a suspicion about the values of people in business and the
capitalist system in which they operated.

Suspicions about corporate values and motives led to two views that
David Spence argues underlie environmental regulation.30 The first is the
view that given an opportunity, industry will pollute because it is in the
economic interest of firms. In this view, industry is made up entirely of
amoral calculators who will do what they can to maximize profits, what-
ever the broader effects on society.31 Because spending money to control
pollution typically was seen as a direct tradeoff with economic success,
firms would invest only what the government required to control pollu-
tion. Their interests were seen to be opposed, almost inevitably, to those
of society.

The second view is that polluting is morally wrong. To many environ-
mental advocates, pollution at any level was a moral transgression, not a
problem to be solved, like poverty or traffic congestion. If polluters are
morally culpable, then they should be treated as if they are criminals. We
deter criminal behavior with a deterrence strategy. It follows logically,
then, that environmental regulation should be based on a strategy of
deterrence, rather than on one of mutual learning or adaptive problem
solving. Society does not provide technical assistance to, collaborate with,
or pursue joint initiatives with criminals, so why should it engage in such
activities with industrial polluters? To be sure, these views have changed
significantly, especially since the rise of the pollution prevention move-
ment in the mid-1980s, but nonetheless they have been a major influence
on the government–industry relationship and the style of United States
regulation.
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A Belief in Bureaucratic Rationality This is the view that social and
economic problems can be solved through the application of technical
expertise, hierarchy, uniform rules, and neutral competence. It is a foun-
dation of modern public administration as well as of economic and
social regulation.32

Writing early in the twentieth century, social theorist Max Weber
described bureaucracy as the most efficient form of social organization
in an increasingly complex and interdependent world. In presenting
bureaucracy as an ideal type of social organization, Weber described a
system based on a division of labor, specialization by subject matter,
technical and administrative expertise, predictable rules that are applied
uniformly, staffing by politically neutral career officials, defined proce-
dures, and a hierarchy in which upper levels in organizations control the
behavior of lower ones.

Environmental regulation fits this model exactly.33 Congress passes laws
and oversees their implementation by agencies, which in turn prescribe
rules and oversee the behavior of regulated firms. Agencies are highly spe-
cialized, with engineers, biologists, chemists, toxicologists, lawyers, econ-
omists, and statisticians, among others, in their ranks. Elaborate rules,
applied as uniformly as possible, define the technology, monitoring, and
other requirements that regulated entities must meet.

Regulation, American style, is an excellent illustration of bureaucratic
rationality. It was consistent with a tradition of government intervention
that drew on the strengths of the political system and culture: a highly
developed legal system, technical expertise, and a corps of politically
neutral professional administrators. Historically, regulation founded on
bureaucratic rationality was how this country had handled deficiencies
in private markets. From the economic excesses of the railroads in the
late 1800s, to the crusades against adulterated food in the early 1900s,
to the pursuit of occupational safety in the 1960s, regulation was the
strategy of choice.34 As environmental issues rose on the policy agenda
in the 1960s, other approaches were rarely considered. As John Dryzek
has written: “It was simply taken for granted that this was how any such
issues should be handled.”35

These eight characteristics have reinforced each other over the years.
The prevalence of capture theory and suspicions of corporate motives
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have promoted adversarialism and mistrust. The belief in a limited state
and workings of an incremental policy system perpetuated reliance on
bureaucratic solutions that fragment policies. Conceiving of environmen-
tal issues as a matter of rights rather than a process of learning freezes
policy making in cycles of litigation and legislative prescriptions. Each
side, when it can marshal support, struggles to codify its own preferences
in law and regulation so the other side is less able to change policy when
it has the upper hand.36 The effects of these characteristics become more
apparent in the following section, which gives a brief history of environ-
mental regulation.

A Brief History of Environmental Regulation

The characteristics described here are not the whole story, but they go a
long way toward explaining the form environmental regulation has
taken. Long- and short-term factors combined to produce a system that
is founded on bureaucratic rationalism, is highly adversarial and pre-
scriptive, is fragmented in approach, and is mired in mistrust. These
influences produced a regulatory system that offered some considerable
success in the past but is poorly suited to the changes in problems, insti-
tutions, economic relationships, and industry behavior that are associ-
ated with a dynamic and changing world.

Having considered why regulation has taken the form it has in the
United States, we now look at environmental regulation over the past four
decades. This history may be seen in terms of John Kingdon’s concepts of
the politics, policy, and problem streams, which have been adapted slightly
for this discussion.37 The politics stream consists of elected officials and
their staffs, as well as those whose primary purpose is to influence them
(such as lobbyists). It is the most visible of the streams and is influenced by
the patterns in and demands of electoral competition. The policy stream
includes the networks of policy analysts, experts, researchers, and others
who contribute ideas, analysis, and advice in a policy area. The problem
stream describes the issues and conditions that are seen to require a gov-
ernmental response—air and water pollution, habitat loss, climate change,
and so on. It includes not only the problems themselves but the ways they
are framed by society for discussion and resolution.
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While the problem stream has changed dramatically since 1970, and
the policy stream has struggled to adapt to this as well as to changes in
the economy and society, the politics stream has remained locked in the
same old regulatory debate. This debate has focused largely on whether
the United States should have more or less regulation rather than
whether it should have a different kind of regulation.

Meanwhile, the problem stream evolved from a first generation of
issues, such as industrial pollution and sewage, to more complex and less
visible ones, such as indoor air pollution and diffuse sources of outdoor
air pollution, global warming, nonpoint sources of water pollution, habi-
tat loss, and loss of biodiversity. This latter set, often termed second-
generation and even third-generation environmental issues, poses
different kinds of challenges for policy makers and requires more varied
kinds of solutions than were appropriate for earlier problems. The policy
stream, especially beginning in the 1980s, adapted successfully to the
need for change in many ways, but was constrained by the existing
statutes and rules. Because of the high levels of conflict and frequent grid-
lock, especially within Congress, the politics stream could not respond to
the need for statutory changes that would have enabled a shift from an
old to a new environmental regulation.38

It will also be apparent that the environmental debate in the United
States since the 1960s has been dominated by two story lines. The pro-
regulatory story line has argued that the key to protecting the environ-
ment lies with increasingly stringent regulation. By having more rules,
stricter standards, and more intense oversight, we will be better able to
protect the environment. The anti-regulatory story line argues that strin-
gent regulation stifles economic growth and undermines competitiveness.
To maintain our economic prosperity, we need to reduce the stringency
of environmental rules and generally relax government oversight, even if
it involves some loss in environmental quality. This debate has focused
almost entirely on how much or how little regulation we should have
than what form it should take. What both of these story lines share is the
assumption that there is an almost inevitable trade-off among environ-
mental and economic goals. Any steps we take to protect or improve the
environment will diminish economic growth. Likewise, economic
growth nearly always involves damage to the environment.
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We may date the beginnings of modern environmental regulation to
the passage of the Clean Air Act in 1970, the formation of the EPA that
same year, and enactment of the Federal Water Pollution Control Act in
1972.39 Although federal pollution control programs had existed before
then, they left most decisions up to the states and had a limited effect on
industry behavior and pollution levels. They lacked the action-forcing
mechanisms that would underlie the nation’s legal strategies later. The
year 1970 was a watershed year. Environmental regulation since then
may be broken into three periods:

From 1970 to about 1983, the United States established the current system (the
old regulation) with a burst of new legislation and rules that addressed many
environmental problems. Despite several challenges, the system expanded, then
faced major political opposition in the early 1980s.

The second period, from 1983 to about 1993, was one of reassessment, modest
reform, and eventual stalemate. While the problem stream changed and actors in
the policy stream tried to innovate, the politics steam was mired in conflict. Still,
elements of a new regulation were explored, and promising innovations were
incorporated into the regulatory system.

The third period, from 1993 to 2001, was the reinvention era. Actors in the pol-
icy stream tried, with mixed success, to address through administrative changes
the widespread dissatisfaction expressed by the revisionist critics and others.
Calls for a new regulation grew, but there was a limited consensus on just what
that meant.40

Establishing Environmental Regulation: 1970–1983
In The Morning After Earth Day, Mary Graham argues that congres-
sional action with respect to the environment between 1969 and 1973
was based on four ideas.41 First was the perception that environmental
problems were a crisis that required immediate action. Second was con-
fidence that Congress could solve these problems through legislation.
“Despite the growing skepticism of the time,” she writes, “voters still
believed that national laws could solve problems, if they were framed so
as to avoid bureaucratic lobbying and maneuvering by industry.”42 The
third idea was that state and local governments were not up to the task,
either because they were unwilling to confront powerful economic inter-
ests, lacked authority beyond their borders, or did not have the institu-
tional capacity to address environmental issues. Fourth was the idea that
American business had the economic strength and technological prowess
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to control pollution, but would not be willing to control it without legal
pressure from the federal government.

Each of these ideas contributed to the burst of legislative activity that
created regulations in the 1970s. It began with the Clean Air Act and the
Federal Water Pollution Control Act. These laws substantially shifted the
locus of legal authority over pollution control from the state to the fed-
eral level. They set national goals that forced the development of new
control technologies. Both challenged industry to meet federal require-
ments or face punitive sanctions. Together, these laws expressed opti-
mism about technology and the capacities of government and law as
instruments of change. They responded to the growing public demands
for national action to deal with environmental problems, especially those
related to pollution.

Especially important in the rise of modern environmental regulation
was the shift from state to federal power that occurred in the early
1970s.43 Pollution control advocates argued that national authority
should take precedence over that of the states, for several reasons. The
first and most obvious was that pollution does not respect state bound-
aries. Regional and often national policy responses were necessary.
A second was the fear that states would lack the political will to regu-
late strong economic interests within their boundaries. The reasonable
assumption of environmental advocates was that national authority
could confront corporate power more effectively than states could.
A third, related reason was that without minimum national standards,
there would be a “race to the bottom” in which states would compete
for economic development by adopting lax controls that could attract
industry. For these reasons, environmental laws in the 1970s shifted
authority for many issues to Washington, while leaving some responsi-
bility and discretion to states, in a pattern that has been described as one
of cooperative or conjoint federalism.

From the perspective of industry in the early 1970s, it was as if gov-
ernment had thrown down a gauntlet. Nearly thirty years of postwar
economic growth had brought unprecedented prosperity, and it looked
now as if it all would be risked on a dubious response to “soft” envi-
ronmental concerns. The main targets of air and water regulation were
large, pollution-intensive industries like electric utilities, iron and steel,
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petrochemicals, and automobiles. These industries resisted regulation
in the political arena, in the courts, and through public appeals. The
relationship between government and industry in these early days was
largely one of conflict. Political events over the next few decades would
only reinforce this tendency toward conflict. To establish the legitimacy of
regulation, agencies needed to demonstrate their toughness and inde-
pendence from industry, as well as be able to achieve concrete results
through enforcement. This adversarial approach probably was politically
necessary at the time, but it created a mold that has been hard to break.

This legislative decade of the environment continued after the air and
water acts were passed. In 1974, Congress passed a Safe Drinking Water
Act (SDWA), followed in 1976 by the Toxic Substances Control Act
(TSCA) and the Resource Conservation and Recovery Act (RCRA). The
TSCA granted EPA authority over the tens of thousands of chemicals in
commerce and was viewed at the time as a means of filling in the gaps in
the coverage of other laws. After the nation’s attention to Love Canal
and other waste sites in 1980, RCRA became the major vehicle for con-
trolling the use and disposal of hazardous wastes. The decade drew to a
close with passage of the Superfund law, which created a national fund
for cleaning up abandoned waste sites and the legal mechanisms that
enabled government to collect the costs of cleanup from waste genera-
tors. The air and water acts also were amended slightly and reauthorized
later in the decade. In the space of just over ten years, Congress had
enacted a comprehensive, if fragmented, statutory framework for pollu-
tion control.

Two sets of events in the late 1970s presented a major challenge for
regulation. One was the troubled economy. By the end of the decade,
inflation was escalating rapidly and economic growth was slowing
down. In a zero-sum universe, critics of environmental regulation had lit-
tle difficulty in casting blame for the poor economy on air and water pol-
lution controls. At about the same time, limits on oil exports from the
Middle East caused widespread shortages of gas and heating fuels across
the country. Because pollution controls had limited the development of
energy resources in many areas, and clean air rules sometimes increased
the energy needed for transportation and other purposes, environmental
regulation was assigned much of the blame.

44 Chapter 2

06636_ Ch02.qxd  05/18/06  3:49 AM  Page 44



Partly in response to these economic and energy challenges, the issue
of regulatory reform first became prominent in the middle and late
1970s. The thrust of reform proposals was not to dismantle regulation
(that would come a few years later), but to control its effects, especially
those on economic growth and energy resources. One such reform was a
greater use of economic analysis of regulations, including cost-benefit
and cost-effectiveness analyses.44 Although these reforms helped to make
regulation more economically efficient, to the extent that they influenced
decisions, they focused on the stringency of regulation more than on the
form it should take. They were more about setting standards than about
devising new models of regulatory governance.

Another reform, emissions trading, did focus on the form of regula-
tion. Emission offsets were developed in the mid-1970s to reconcile
Clean Air Act requirements with industrial development in southern
California, and were incorporated into the 1977 revisions to the law.
This was a forerunner of several trading programs for pollutants,
which are based on the fact that marginal control costs among pollu-
tion sources vary, often considerably. The programs allow sources to
trade, buy, or sell emission reduction credits so that sources with low
costs may exceed the standard and earn credits, which they then may
sell to those with higher costs. The environmental result is as good or
better than it would have been and yet the overall costs are lower when
they are calculated across all sources.

The accomplishments of 1970–1981 make it one of the more pro-
ductive decades for any single area of domestic policy in recent U.S. his-
tory. Within this period the United States built the legal and institutional
infrastructure for environmental regulation. It enacted a formidable
array of laws, established a national regulatory agency, created a com-
prehensive system of regulation, and put major sectors of U.S. industry
to the task of reducing and cleaning up pollution. To the extent that
there was opposition to regulation, and there was, it usually took the
form of limiting its unwanted by-products, not to dismantling the sys-
tem itself.

It looked as if regulation had met the political test, but bigger chal-
lenges would come in the next few years. Although a national environ-
mental regulation system would survive, it would be with political and
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legal consequences that hamper, to this day, the effort to build a new
environmental regulation.

Reassessment (in the Policy Stream) and Stalemate (in the Politics
Stream): 1983–1993
The early 1980s were a traumatic period for United States environmen-
tal policy. Little more than a decade after the Clean Air Act of 1970, reg-
ulation came under serious political attack. The Reagan administration
came to Washington in 1981 with what it thought was a mandate to
reduce the size and scope of government. Environmental regulation was
a principal target. The views of the new administration were clear.
Regulation interfered too much in private business and impaired growth
and competitiveness. The goal of the critics during this period was less
to reform environmental regulation than to dismantle it.

The effort failed. It was true that many people were unhappy with the
more onerous aspects of environmental regulation. There were ample
stories of higher-than-necessary costs, overbearing enforcers, nitpicking
rules, and misplaced priorities, but people cared about environmental
quality. Critics of regulation made a strategic error by not separating the
goals of environmental regulation—clean air and water, safe drinking
water and food—from the means that had been employed for achieving
them. Their assault on regulation took the form of an attack on envi-
ronmental values and programs rather than an effort to correct deficien-
cies in the system of regulation itself. Consider the effects on EPA, the
national regulator. The first two years of the Reagan administration were
the worst in EPA’s history, in terms of accomplishments, reputation, staff
morale, leadership, and most other measures. Although the Reagan
administration’s effort to rewrite the legislative framework failed, the
effects of its assault on budgets, staffing, enforcement, and institutional
credibility brought environmental regulation to the verge of crisis.

Nevertheless, crisis often is the handmaiden of change. Having
reached a low point in public support, the administration decided in
1983 to abandon the more extreme elements of its antiregulatory cru-
sade and place national policy in reliable hands. William Ruckelshaus
was summoned back for a second tour as EPA administrator and given
a free hand in filling top posts with people he knew could do the job.
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Ruckelshaus returned with a deputy and group of assistant administra-
tors that many consider the best in EPA’s history. He set out to restore
budgets and morale, rebuild public confidence, reestablish EPA’s scien-
tific competence, and, as it turned out, to begin to rethink environmen-
tal regulation.

Ruckelshaus did not set out simply to rebuild regulation on its old,
tattered foundations. He realized after a dozen years of experience that
cracks were beginning to appear in the system he had helped create.
Certainly there was evidence that regulatory costs were high and mount-
ing. Problems were emerging on the national agenda faster than policy
makers could make sense of or set priorities among them. Patterns of
conflict and mistrust were deeply embedded in the relationships of gov-
ernment, industry, and environmentalists, to the extent that cooperation
in solving problems was almost nonexistent. Environmental progress
seemed to depend on whatever brute political and legal force one side or
the other could apply at any given time. Regulation was still focused on
the narrow goal of controlling pollution rather than preventing it in the
first place. More and more an array of critics pointed to the fragmenta-
tion of regulatory programs across environmental media as a source of
inefficiency, lost opportunities, and unneeded complexity.45

The return of Ruckelshaus to EPA in 1983 sparked a decade of efforts
to innovate within the policy stream under his leadership and that of his
successors, Lee Thomas and William Reilly. Their approach was not just
to innovate within the terms of the old regulation but also to plant the
seeds of a new regulation, with innovations occurring mainly in four
areas: (1) defining the environmental “problem” as more than just pol-
lution control; (2) expanding the use of consensus-based processes, such
as regulatory negotiation; (3) developing new policy tools to complement
regulation; and (4) working to integrate across environmental media and
policy sectors, such as agriculture and energy. Although each effort had
mixed success, largely because of the recurring stalemate in the politics
stream, they still make the 1980s a period of creativity and innovation
that helped to provide groundwork for a new regulation.

Redefining the Environmental “Problem” Definitions of the problem
stream began to change. In the first era, the environmental problem had
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been seen mainly as one of controlling industrial pollution. Regulators
focused their attention on large, visible sources. Moreover, they concen-
trated on controlling pollution as it came from manufacturing processes,
where regulatory instruments, such as technology standards, could be
best applied.46 Regulation also had come to focus on protecting human
health as a way of ensuring public support, rather than on ecological
goals, such as protecting habitat and biodiversity.47

By the mid-1980s, this emphasis appeared to be too narrow. First, it
neglected many sources of pollution that in combination are significant.
For example, assessments at the time revealed that most water quality
impairment was caused by nonpoint sources, such as agricultural and
stormwater runoff, rather than industrial point sources. Second, the
focus on controlling pollution at the end of a process led to many missed
opportunities for preventing it further up the production line, through
use of other raw materials, changes in manufacturing processes, reuse of
materials, and other methods. Pollution prevention thus became a major
policy theme of the 1980s, both in the private sector and in government.
Policy makers also broadened the definition of environmental problems
by looking beyond human health concerns, which had preoccupied them
until now, to the well-being of the larger ecological systems on which
human health depends. Ecological issues gained greater prominence on
the policy agenda, as did such global problems as climate change, defor-
estation, and loss of biodiversity.

Expanded Use of Consensus-Based Processes Conflict and mistrust
were standard features of environmental policy making in the early days.
The process of designing regulations and deciding issues consisted more
of preparation for litigation by all sides than a search for solutions. In
the Superfund program, for example, it was found in the early years that
more funds were going to the legal and administrative task of assigning
liability than to cleaning up waste.

The use of alternative dispute settlement (ADR) provided answers to
some of these problems. Environmental mediation, a form of ADR, had
been used in the 1970s to resolve local disputes on such issues as
highway construction, facility siting, and habitat preservation. In the
1980s, EPA applied ADR techniques to rule making through a process
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of regulatory negotiation. Rather than develop a regulation through
the conventional process, which typically ended in litigation, an agency
convened a panel of interested parties to work together to reach a
consensus on a proposed rule, which would be issued for public com-
ment.48 The EPA and other agencies also applied ADR techniques to
broader issues through policy dialogues in the 1980s and 1990s.

New Policy Tools to Complement Regulation Until that point, the
toolkit for environmental protection had consisted almost entirely of
conventional regulation. Agencies would determine the best available
technologies for different categories of industry, issue them as binding
rules, monitor compliance, and take enforcement action when needed.
Regulation was a blunt and often inefficient tool, but it was effective
enough to show results in dealing with major industrial polluters. Even
before the mid-1980s, however, regulators had shown a cautious interest
in other tools, mainly market incentives like emissions trading and
approaches based on the use of information. The apparent limitations of
an entirely regulatory strategy, however, and the emergence of a second
and third generation of environmental problems that were often not
amenable to regulatory solutions (such as climate change, nonpoint
water runoff, and indoor air pollution) stimulated even greater interest
in tools that could complement or replace conventional regulation.49

One area of innovation was almost accidental. The 1984 catastrophe
in Bhopal, India, involving a Union Carbide plant had raised chemical
plant safety and a community’s right to know as major issues. In 1986,
in amending the Superfund law, Congress created the Toxics Release
Inventory, which required several kinds of manufacturing plants to annu-
ally report to EPA their releases of any substances on a list of chemicals.
The EPA would then publish information about each plant. The TRI and
similar information disclosure requirements have had a more profound
effect than most people could have anticipated. Combined with increas-
ing corporate sensitivity and the availability of environmental data
on the Internet, these requirements have pushed many companies to sig-
nificantly reduce their environmental impacts.50 In particular, activist
groups have used TRI data to bring community pressure on manufac-
turing facilities.
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Interest in economic incentives also grew in the 1980s, more so in air
than in water programs. The EPA slowly expanded its use of emissions
trading in controlling air pollution, but always within the context of the
existing regulatory regime. Incentives complemented the existing regula-
tion. In a major step forward, the emissions trading concept was incor-
porated in the 1990 Clean Air Act Amendments, in the form of a trading
allowance for utilities that had to reduce their sulfur oxide emissions.
Although at a slower pace, trading was applied to controlling water pol-
lution as well, usually in the context of watershed protection programs.51

This trend would continue into the 1990s and early 2000s, when trading
was proposed internationally for dealing with carbon dioxide emissions
and domestically for pollutants like mercury.

Integrating Across Environmental Media and Policy Sectors The classi-
fication of pollution control programs by environmental medium had
been both a blessing and a curse. By breaking large and complex prob-
lems into a series of smaller, more manageable ones, government could
effectively apply technical expertise and legal tools to address a first gen-
eration of problems. By the 1980s, however, this method was causing
problems, as the earlier discussion has suggested.52

From 1983 on, policy makers began to search for ways to integrate con-
trol across environmental media. One of the more ambitious efforts took
place in mid-decade, in the Integrated Environmental Management Proj-
ects. The EPA launched projects to determine the feasibility and value of
integrating analyses and strategies in three ways: by contaminant, by geo-
graphical area, and by industry. Later in the decade, it organized groups of
issues into clusters. Some were based on the contaminant, such as lead.
Others were based on the affected resource, such as groundwater, or the
industry that was the cause of environmental concern, such as auto manu-
facturing. While the first exercise attempted to integrate risk assessments
and policy options through complex analytical models, the second took a
more pragmatic approach by assessing all the efforts under way and orga-
nizing them more effectively.

The various efforts made to change regulation between 1983 and 1993
had mixed success, largely because of the high levels of conflict in the pol-
itics stream. Indeed, while actors in the policy stream were struggling to
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modernize regulation with more flexible, integrated, and collaborative
strategies, actors in the politics stream still were fighting over the contours
of the old regulation. Even after Ruckelshaus returned to EPA in 1983,
distrust of the administration by Democrats in Congress remained high.
EPA rules still were subject to intensive review and delay by the Office of
Management and Budget (OMB). Congress responded with highly spe-
cific and prescriptive laws that constrained the administration’s and EPA’s
discretion, such as the 1984 Hazardous and Solid Waste Amendments
and the Clean Air Act Amendments of 1990.

As indicated earlier, the Reagan administration came to office deter-
mined to roll back environmental regulation. The irony, given this goal, is
that regulation in 1992 was more stringent and detailed than it had been in
1982. Democrats in Congress were committed to environmental programs
and did not trust the administration. As Democratic Representative Henry
Waxman put it: “The specificity in the 1990 Amendments reflects the con-
cern that without detailed directives, industry intervention might frustrate
efforts to put pollution control steps in place.”53 As a result, the law “is rife
with mandates, deadlines, ‘hammers,’ and timetables, all geared to deprive
bureaucrats and emitters of discretion and flexibility.”54 Partisan conflict
had produced regulatory rigidity. Later efforts to change regulation would
be frustrated by this statutory legacy of distrust.

The Reinvention Era: 1993–2001
The year 1993 was an auspicious time for environmental policy. After the
environmental decade of the 1960s had come the antiregulatory assault of
the early 1980s, followed by a creative period within the policy stream. By
1993, the pollution prevention movement was in full bloom. Agencies had
become sophisticated in the use of such analytical tools as risk assessment
and cost-benefit analysis. The value of information disclosure was appre-
ciated more, as were the efficiencies and results that could be achieved with
market instruments like emissions trading. Experience with environmental
mediation and negotiation had shown that litigation was not the only way
to end contentious disputes. It seemed that conditions were ripe for the
politics stream to finally catch up with the policy and problem streams.

Other factors suggested that a change in the foundations of regulation
was on the horizon. Internationally, the vague but compelling concept of
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sustainable development was gathering steam. The Earth Summit, held
in Rio de Janeiro in June 1992, marked a new stage in the evolution of
environmental issues. Protecting the environment was no longer seen as a
narrow matter of instituting technical controls on pollution or of recon-
ciling tradeoffs among economic and environmental goals. It was viewed
as a fundamental aspect of social, human, and economic development.55

Global issues like climate change, loss of biodiversity, and deforestation
forced a recognition of interdependence among nations. The President’s
Council for Sustainable Development was created in 1994 to recommend
strategies for change. People talked of new approaches for a new century
and of alternative regulatory paths for a new era of regulation.

From industry, there were signs of a new attitude toward environ-
mental protection. A philosophical underpinning of the old regulation—
the notion that environmental and economic goals inevitably posed a
zero sum—was increasingly seen as an artifact of less enlightened times.
The pioneering efforts of companies like 3M to prove that pollution pre-
vention pays had grown into a far more sophisticated set of ideas about
the business value of strong environmental performance. Among leading
firms, a “greening” of industry was under way, reflecting trends toward
corporate stewardship and social responsibility. These changes are exam-
ined in detail in chapter 4. What matters here is that profound changes
were occurring that could have set the stage for a new regulation.

Despite such influences, environmental regulation would change only
at the margins between 1993 and 2001. As it turned out, applying the les-
sons of the past to the task of building a new regulation was not a prior-
ity of the Clinton administration. More significantly, conflict over the two
old story lines—about whether we should have more or less regulation
but not a different kind—erupted again in the politics stream. Indeed, the
results of the 1994 congressional elections, when Republicans took con-
trol of the Senate and the House, led to the most concerted challenge to
environmental regulation since the early 1980s.56 Again, government’s
role and regulatory costs were major themes. And again, the prospects for
a new regulation based on a new model of governance were lost in the
political debates.

It is interesting that the solutions that were sought at the time would
have done little to address the problems that motivated the conservative
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attacks in the mid-1990s. The main output of the antiregulators in 1995
was a House bill that would have required more elaborate quantitative
analysis of risks and costs, formal peer review of agencies’ analytical and
science-based decisions, and more extensive judicial review of regulatory
choices. Although this surely would have tied the regulatory system up in
knots and slowed or stopped the flow of new regulations, it would have
done little to address the many complaints about the existing system.
Congressional reformers lacked the time, patience, and political support
to undertake a comprehensive overhaul of the main environmental laws.

Still, the efforts of these potentially draconian proposals had two impor-
tant effects on regulatory policy. First, they stimulated the Clinton admin-
istration to announce plans for an initiative, Streamlining Environmental
Regulation, in March 1995. This defined the reinvention agenda for the
rest of the 1990s. Second, the Republican assault largely killed chances for
cooperative reform efforts within the political stream, including legislative
change that would have addressed deficiencies in the old regulation.
Notable proposals for second-generation environmental legislation that
would have given agencies the authority to try innovative approaches were
not enacted. There was little incentive for either side to seek a middle
ground. And the administration, supported by environmentalists, decided
not to risk the legislative gains of more than two decades by opening up
any of the laws to revision. For the rest of the 1990s, any efforts to revise
the old regulation and begin a transition to something new would have to
occur administratively, without statutory change.

There is no better evidence of the gridlock in the politics stream than
this: Legislatively, the only noteworthy changes in the 1990s were mod-
est revisions in the pesticides and water quality laws. Both may be
described as an incremental fine-tuning of the old regulation. In most
respects, the political debates reprised the old pro- and antiregulatory
struggle. Typically, these debates turned on how much regulation we
should have and how strict it should be, rather than on whether regula-
tion as it had been practiced in the United States was the best way to
achieve the nation’s environmental goals.

Still, despite the limited progress at the national political level, there
were promising signs in the 1990s about the prospects for a new regula-
tion in the near future. One was the widespread dissatisfaction with the
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existing system expressed by several influential people, many of them
strong allies of environmental programs. These include what were
described in the first chapter as the revisionist critics. The reports of such
groups as the Enterprise for the Environment, the President’s Council for
Sustainable Development (PSCD), the Progressive Policy Institute, the
National Academy of Public Administration, and the Aspen Institute
reflected a broad consensus on the need for change.57 Second, EPA’s own
initiatives, discussed in chapter 5, helped establish a basis for future
change. Third, there were state innovations, often backed by legislation,
as well as local initiatives that offered stepping-stones to a new regula-
tion. These are examined in chapter 6.

What Next? Environmental Regulation in the Early 2000s
It is fair to say that the reinvention era ended with the 2000 elections. The
period since President Bush assumed office in 2001 is difficult to classify.
From the campaign onward, it was clear that the George W. Bush admin-
istration would not be progressive on environmental issues. Overall, it has
pushed a pro-growth and development agenda, especially on the extrac-
tion and use of natural resources like the Arctic National Wildlife Refuge.
On pollution control matters, it has consistently favored the interests of
the fossil-fuel industry, an attitude that is most evident in its refusal to
adopt more than voluntary measures to address the problem of climate
change. It has also been criticized for its efforts to revise the New Source
Review (NSR) program for controlling older sources of air pollution and
for relaxing earlier proposals for reducing mercury air emissions from
power plants and other industrial sources.58 To no one’s surprise, it has
regularly drawn the ire of environmentalists and congressional defenders
of environmental programs.

Yet it is inaccurate to describe the Bush administration as a reprise of
the first Reagan term, at least regarding pollution control. In both the
Reagan period and in the efforts by House Republicans to roll back envi-
ronmental programs in the mid-1990s, Republicans had learned that to
be perceived as weak on environmental issues could be an electoral lia-
bility. Probably for this reason, the Bush administration, at least in its first
term, tread somewhat more softly on the pollution front than had its
Reagan predecessor. The three EPA administrators who have served
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under Bush—Christine Todd Whitman, Michael Leavitt, and Stephen
Johnson—have taken a generally moderate approach on most issues.
Even the debate over something like New Source Review, where the
administration took action that may increase air pollution, is not is sim-
ple as it appears. The NSR program has been described by critics as a
cumbersome, expensive, and often ineffective way of upgrading standards
for older sources of air pollution.59 Indeed, the NSR debate demonstrates
how difficult it is to separate these complex legal and administrative
issues from the underlying issues of how to improve the environment. It
is the very complexity of the system that makes discussions about chang-
ing the old regulation so difficult. That being said, this is the most politi-
cally conservative administration on environmental protection since the
early Reagan years.

By 2001, the reinvention era was over, and nothing else had emerged
to replace it. Reinvention as a concept surely had its limits, but it did
provide a convenient conceptual and political umbrella for describing
and justifying actions that were intended, in some small way, to move
the United States toward a new approach to environmental protection.
There still were initiatives aimed at changing the process for achieving
environmental goals, but their significance was overshadowed by politi-
cal struggles over the stringency of programs and the need for new ones
to address issues like climate change. Even on climate, where innovative
approaches based on the ideas of a new regulation might have been
applied, the president’s refusal to commit the United States to any kind
of mandatory reductions in carbon dioxide emissions has blocked seri-
ous effort to find solutions. In general, the early 2000s may be seen as a
time in which there were no clear directions for national environmental
policy. There was a general sense, however, of opportunities being lost.

With the concept of reinvention dead as a guiding light, what became
of the search for a new regulation in the early 2000s? To be sure, early in
the Bush term, homeland security and the war in Iraq displaced the more
routine domestic issues like environmental protection. When environ-
mental issues did find a place on the agenda, however modest, partisan
rancor and a legislative spirit of noncooperation got in the way of what
necessarily should have been collaborative efforts to define a third way
for environmental regulation. Still, there were signs that the spirit of
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reinvention was still alive. These signs are discussed in chapters 5 and 6;
the political outlook for a new regulation is taken up in chapter 7.

Modern Environmental Regulation

The history of environmental regulation from 1970 to the present has
been a productive one. What began as a movement in the 1960s had
become an elaborate and highly developed set of laws, regulations, and
programs by the 1990s. What had been a disconnected set of adminis-
trative units in 1970 had become one of the most powerful and techni-
cally sophisticated regulatory agencies in the world by the early 2000s.
As discussed in chapter 3, pollution of many kinds has declined signifi-
cantly or at least not gotten worse, despite substantial economic growth,
economic development, and increased driving. Still, there was growing
concern about second- and third-generation environmental problems,
for which the old regulation is not especially well suited.

This has been a turbulent history. Advocates of the two story lines fought
over almost every aspect of the system: the scope of regulation, the strin-
gency of standards, the balance of federal versus state authority, the role of
economic analysis, and the adequacy of the scientific base, to name a few.
Each side used any available means to press its case, including the courts
and the media. The shifting and unstable balance of political power in
Washington contributed to the turbulence as well. Between 1970 and 2005,
the same party controlled the White House and all of Congress for only ten
years (four with Jimmy Carter, two with Bill Clinton, and four with George
W. Bush). Ronald Reagan had a Republican Senate from 1981 to 1987, but
faced a solidly Democratic House for his eight years in office.

It was a destructive pattern, one that William Ruckelshaus has likened to
the swings of a pendulum: “The anti-environmental push of the mid-1990s
was prompted by the pro-environmental excess of the late ’80s, which was
prompted by the anti-environmental excess of the early ’80s, which
was prompted by the pro-environmental excess of the ’70s, and so on, for
thirty years.”60 Because of these recurring swings in the political pendu-
lum, Ruckelshaus has written, EPA was “not sufficiently empowered by
Congress to set and pursue meaningful priorities, deluged in paper and law-
suits, and pulled on a dozen different vectors by an ill-assorted and anti-
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quated set of statutes.”61 Furthermore, with each swing of the pendulum,
different sides of the environmental debate worked hard to inject their own
policy preferences in laws and regulations, thus narrowing the range of
discretion available for later attempts to make the transition to a new
regulation.

And yet, below this turbulence in the politics stream, there were efforts
to adapt and innovate. A great deal of learning and improvisation was
going on in the policy stream. Consider the efforts to redefine problems,
use consensus-building techniques, apply new tools, and integrate strate-
gies. Throughout this period there also was dynamism in the problem
stream. The lessons of history are clear: We do not just “solve” environ-
mental problems and move on. Reducing point-source water pollution
made damage from nonpoint sources more apparent. No sooner did we
learn how intractable the problem of ground-level ozone was than we dis-
covered risks from the depletion of stratospheric ozone. Indoor air pollu-
tion, which had mostly been ignored, may pose greater risks to health than
the outdoor kind. The social construction of problems has also changed—
from pollution control to prevention, to eco-efficiency and cleaner pro-
duction to sustainability; from a focus on health to worries about ecology;
from national to global issues; from efficiency to social equity; and so on.

This chapter has suggested why regulation has taken the form it does
in the United States and describes how we got to where we are today.
Before we leave the old regulation, however, we need to evaluate it. To
what extent has regulation solved problems? Is it still too expensive and
cumbersome, given what it has delivered? Is it appropriate for the prob-
lems and circumstances of a postmodern era in public policy? If envi-
ronmental regulation has been so successful, as many have claimed, and
much of the evidence appears to suggest, then why not leave it as it is?
Why change it at all?
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3
Why Change? Evaluating Environmental
Regulation

Centralized, detailed, and programmed regulation can be a powerful social
instrument, but it is not a subtle one.1

The history of environmental regulation in this country has reinforced the
very tendencies that influenced its initial design. The tug-of-war between
parties and among branches of government caused each side to seek what-
ever short-term political advantages they could gain at any time. Our incre-
mental tendencies led policy makers to react to problems as they appeared
on the policy agenda, leading to fragmented strategies. High levels of polit-
ical conflict meant that each side struggled to get its views codified into law,
then resisted changes to avoid losing what they had achieved. Prescriptive,
detailed laws invited judicial interventions that reinforced the legalistic and
adversarial tendencies that had been hard-wired into the system. Through
it all, distrust among parties remained high, making a transition toward a
new regulation all but impossible, both politically and legally.

The regulations that Congress launched in 1970 have sailed through
troubled seas, but the regulatory approach has not changed fundamen-
tally for over thirty years. If anything, the initial predispositions have
been reinforced by partisan conflict and adversarial relationships. We
now have more rules, more complicated laws, and more intricate systems
for permitting and reporting than ever before. Despite the many incre-
mental innovations discussed in the later chapters in this volume, it is fair
to say that the old regulation not only has survived, it has prospered.
While other countries have evolved toward new models of regulation,
the United States has continued to elaborate, often in fine detail, on the
old rules-and-deterrence model.
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One explanation for the absence of change is that we are still caught
up in the debate over the two story lines. Recall that one story line links
environmental protection inextricably to continued or expanded regula-
tion, while the other calls for dismantling or rolling back regulation as
we know it. Despite the good ideas and proposals for change that have
been brewing in the policy stream, the politics stream has been unable to
get outside of the proverbial box of these two story lines. Most recently
during the George W. Bush administration, the terms of the environ-
mental policy debate have revolved around whether there will be more
or less regulation and enforcement rather than the need for changes in
regulatory governance.

The political process has shown time and again that the antiregulatory
story line is unacceptable. Voters are not ready to toss out the framework
of regulatory controls that have delivered results. Despite the many com-
plaints about environmental regulation, it has enjoyed steady public sup-
port.2 It is essential to remember that for over thirty years, every effort
to reduce the scope and stringency of environmental regulation through
legislative action failed. To the extent that regulation was cut back sig-
nificantly at all, in 1981–1983, it was due to administrative, not legisla-
tive action, and these actions were later reversed by the proregulatory,
proenvironmental, Democratic Congresses of the 1980s.

So why not buy the second story line? If environmental regulation as
we know it has delivered results and the public has rejected efforts to dis-
mantle it, why not stick with what we have?

This chapter evaluates current environmental regulation and responds
to the question of why it should or should not be changed. It begins by
looking at what regulation has accomplished, in itself an impressive pic-
ture. Many kinds of pollution have decreased substantially. Others have
not increased, despite nearly four decades of economic growth and
increased driving. Taking advantage of its political stability, administra-
tive and legal strengths, and economic success, the United States has built
an impressive capability for managing the more serious forms of pollu-
tion. On the other hand, as is argued here, the old regulation has
unwanted side effects and is unsuited to the task of protecting the envi-
ronment in a rapidly changing world. These criticisms and the case for
change are discussed later in the chapter.
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What Has Environmental Regulation Accomplished?

First, the good news: Regulation has delivered results. Testimony to this
effect runs throughout the literature. Terry Davies and Jan Mazurek con-
clude that the amount of pollution released to the environment has declined
since the 1970s. This has occurred despite the fact that, between 1970 and
1995, “the total United States gross domestic product increased 99 per cent;
population climbed 28 per cent; and vehicle miles traveled jumped 116 per
cent.”3 Richard Andrews sees regulation as being extraordinarily success-
ful in reducing pollution, at least from major industries and municipal
sources.4 Michael Kraft and Norman Vig conclude that the record of the
past thirty years demonstrates convincingly that the United States govern-
ment is able to produce significant environmental gains through public poli-
cies. “Unquestionably,” they add, “the environment would be worse today
if the policies enacted during the 1970s and 1980s had not been in place.”5

Gregg Easterbrook has gone so far as to describe United States environ-
mental protection policy as the leading success story of postwar liberalism.6

This is impressive testimony, to be sure. As the following discussion
details, environmental regulation has delivered results, and it has saved
this country from serious and costly damage. Nevertheless, keep two qual-
ifications in mind. First, as Davies and Mazurek point out, many of the
accomplishments consist of not allowing problems to get worse in the face
of economic growth. Second, and more important, as Andrews points out,
most of these results were achieved for industrial and municipal point
sources, a first generation of problems that were the main targets of
regulation in the 1970s. There are many second- and third-generation
problems—nonpoint, diffuse, emerging, and persistent ones—for which
the old regulation has been less successful. Increasingly, these are the prob-
lems that require attention. Indeed, Vig and Kraft later observe that in the
future, further advances will be more difficult, costly, and controversial.7

The main reason for this, they add, is that “the easy problems have already
been addressed, and at this point marginal gains . . . will cost more per unit
of improvement than in the past.”8

Before making the case for a new regulation, this chapter briefly eval-
uates what the existing approach to regulation has accomplished, from
two perspectives. One is measurable results. What effect has regulation
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had on the problems it was created to solve? The second is capacity
building. What have we accomplished in terms of enhancing our ability
to solve problems? The assessment on both counts is positive but mixed.

What Have Been the Measurable Results of the Old Regulation?
Any attempt to assess the measurable results of regulation must deal with
limited and uneven information. The best information exists for air emis-
sions and air quality, where we can identify national trends in major pol-
lutants. Although there is information on water quality, it varies by
region and has not been collected consistently over time. There is infor-
mation on some chemicals, such as polychlorinated biphenyls (PCBs)
and DDT, but much less about most others. We know least about waste
generation and disposal. This section gives a brief summary of what is
known, based on Terry Davies’s and Jan Mazurek’s 1995 evaluation of
United States pollution control, the United States Environmental
Protection Agency’s 2003 Draft Report on the Environment, and other
recent assessments.9 The goal is not to provide a comprehensive assess-
ment of environmental conditions but to evaluate what regulation to this
point may have generally achieved since the early 1970s.

What is clear is that emissions of many common air pollutants have
declined significantly. The most complete information is for the six “cri-
teria” pollutants covered by the National Ambient Air Quality Standards
(NAAQS). Emissions of several of these peaked between 1965 and 1975,
when they were two to three times higher than they are estimated to have
been in 1900. The greatest success has been lead emissions, which fell by
98 percent between 1970 and 1995. In the same period, emissions of sul-
fur oxides fell by 41 percent; fine particulate matter (PM-10) by 79 per-
cent, volatile organic compounds by 25 percent; and carbon monoxide by
28 percent. Of these six pollutants, only nitrogen oxide emissions rose, by
6 percent. This record is all the more remarkable when one considers that
United States gross domestic product and driving (as measured by vehicle
miles traveled) both roughly doubled during this period.10

Similarly, in a more recent analysis, EPA concluded that ambient con-
centrations of criteria air pollutants have fallen significantly in most parts
of the country. Between 1982 and 2001, for example, average atmos-
pheric ozone levels fell by some 11 percent. Still, in 2001, more than 110
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million people lived in counties with ozone concentrations higher than the
eight-hour standard for that pollutant, and 73 million people lived in
counties where levels of very fine particles (less than 2.5 micrometers)
exceeded national standards. For toxic air pollutants, where monitoring
data are much less available than for the criteria pollutants, there are
mixed trends. Despite large reductions in pollutants like benzene in the
1990s, EPA has concluded that emissions of air toxics may still pose
health and ecological risks in certain areas of the United States.11

The record for water discharges is not as easily described because the
information is less consistent than it is for the criteria air pollutants.
Concentrations of water pollutants linked to industrial and sewage treat-
ment plants (the point sources) have declined substantially. For example,
concentrations of fecal coliform bacilli (commonly discharged from
sewage treatment plants) and phosphorus have fallen sharply, the latter
because of the phase-out of phosphorus in detergents. Levels of dissolved
oxygen, a positive measure of environmental quality, increased sharply in
the 1970s and more slowly in the 1980s. Nitrate levels, a negative meas-
ure of water quality, increased sharply in the 1970s as use of nitrogen fer-
tilizer grew, but fell again in the 1980s. Overall, because of controls on
industrial and municipal sources, pollution concentrations in rivers and
streams have decreased over time according to Davies and Mazurek.12

Most water quality problems today are the result of diffuse, nonpoint
sources of pollution, such as agricultural and stormwater runoff: “Rain
carries the leavings of daily life—fertilizer and pesticides from fields, golf
courses, and lawns; oil from driveways and streets; sewage from leaky
septic tanks; and the land itself—into rivers, lakes, and bays.”13 These
diffuse sources are more difficult to regulate than point sources and have
major effects on the environment. For example, phosphorus and nitro-
gen loadings from nonpoint sources account for up to 44 percent of total
water pollution in Chesapeake Bay.14 Each summer, farm and city runoff
into the Mississippi River accounts for a 7,000-square-mile “dead zone”
off coastal Louisiana, where shrimp and fish cannot survive.15 Low oxy-
gen levels are a recurring, seasonal problem in areas that include
Chesapeake Bay, Long Island Sound, and Tampa Bay.

The data on nonpoint source pollution are difficult to interpret. For
example, EPA reported that 14 percent of the river miles, 28 percent of
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the lake acreage, and 100 per cent of the Great Lakes and their connect-
ing waters were under fish consumption advisories in 2002. These per
centages had increased steadily since 1993. However, the increases, EPA
reported, “are most likely the result of more consistent monitoring and
reporting and decreases in concentration criteria, and are not necessarily
an indication that conditions are getting worse.”16 Sometimes what
appears to be bad news is relatively good news. Although wetlands
acreage declined nationally at an annual rate of nearly 60,000 acres
between 1986 and 1997, that was an 80 percent reduction in the rate
of loss from the previous decade.17 Overall, the evidence suggests that
remaining water quality problems are the result of diffuse, nonpoint
sources and patterns of growth and development that are not amenable
to traditional, technology-based regulation.

The effectiveness of regulating solid and hazardous wastes is especially
hard to evaluate because the data are so poor. Federal regulation focuses
largely on hazardous wastes—those that may pose a threat to human
health. Because these wastes are tightly regulated, methods for their han-
dling, storage, and disposal have greatly improved since the 1970s. For
example, the practice of disposing of hazardous waste in landfills, espe-
cially liquid wastes, has been greatly reduced. However, this is because
more waste is being treated on site and in incinerators rather than not
being generated in the first place. This is a deficiency that the pollution
prevention movement in the 1980s was designed to address, but it has
been difficult to correct under a regulatory approach. In addition, many
kinds of industrial wastes, such as those from mining, have not been reg-
ulated as “hazardous.” The EPA estimates that the 20,000 businesses
generating more than 2,200 pounds of legally hazardous waste in 1999
produced some 40 million tons of such waste. It was unable to compare
this with previous years because of changes in data collection over the
years.18 As for the more routine municipal waste, per capita generation
increased from about 2.7 pounds per day in 1960 to 4.5 pounds in 2000
(although the rate has remained relatively constant since 1990).19

Another set of impacts associated with industry are releases of toxics
into the environment. The best source of information is the Toxics
Release Inventory, although that did not begin until 1987, has been mod-
ified several times (making precise comparisons difficult), and excludes
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several sources of releases, such as mobile sources and the mining indus-
try. “The good news from the TRI data is that a dramatic reduction has
taken place in direct releases to the environment.”20 Many of these reduc-
tions have been attributed to the effects of TRI disclosure on firms’ behav-
ior. At the same time, total production of many chemicals increased as the
economy grew. Still, there were decreases in such chemicals as lead and
mercury, both of which were tightly regulated by EPA under multiple
legal authorities and routes of exposure. Monitoring data also show
reductions in concentrations of some chemicals. Exposure to PCBs, for
example, has declined significantly. Of thirty chemicals tracked by EPA as
high priorities for reduction in recent years (lead, mercury, cadmium, and
twenty-seven organic chemicals), releases of seventeen have been declin-
ing since 1993. Overall, amounts of these chemicals in the environment
fell by 44 percent between 1991 and 1998.21 In later years, however,
many categories of TRI releases fell at a much slower rate or increased.22

In evaluating the old regulation, it is important to consider what it has
not addressed as well as what it has accomplished. When it regulates
manufacturing, the United States achieves results that exceed or at least
compare favorably with other nations, but there are gaps in the regula-
tory framework. A glaring one is carbon dioxide (CO2) emissions, the
main contributor to global warming. These have been growing steadily,
although transportation and other activities separate from industrial
production are a large part of the increase. Similarly, energy, materials,
and water use are not directly affected by existing regulation. Overall,
the United States economy is relatively more energy intensive than other
industrial nations, relatively low in waste recycling rates, and relatively
high in waste generation rates per dollar of GDP. National environmen-
tal regulation affects these areas of performance only indirectly, if at all.23

Other than limited information, the major difficulty in assessing the
measurable results of regulation is linking causes and effects. Many people
have argued, for example, that air pollution is down less because of regu-
latory controls than changes in the structure of the economy, patterns of
fuel use, and weather. Like other advanced economies, that of the United
States is increasingly based on services rather than manufacturing, which
lessens the amounts of industry-based emissions that regulation may cover.
Davies and Mazurek try to separate the effects of regulation from other
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factors in an analysis of air quality over twenty years in three industrial,
urban areas. They conclude that mandated air pollution control invest-
ments have often had a significant effect in reducing air pollution levels. At
the same time, however, they determine that the effects of air quality reg-
ulation generally have been overshadowed by the effects of economic
changes, weather, and other factors.24

The reality is that we cannot separate the effects of the old regulation
from the other factors that influence environmental quality. Still, the evi-
dence and common sense suggest that regulation has had some substan-
tial effects in reducing pollution and other damage. Many harmful
pollutants are now gone or remain at far lower levels than they would
have been without regulation. More than two decades of new technolo-
gies have been installed. Cars today are one-fortieth as polluting as those
made in 1970. Hazardous wastes are managed and treated in ways that
will prevent future Love Canals and avoid costly cleanups. Microbes in
drinking water are lower; far more sewage is treated—the list goes on. It
seems clear that if government had not intervened in the 1970s and
forced industry to account for its actions, environmental conditions in
the United States surely would have been far worse than they are today.
At the same time, the evidence suggests that for many environmental
problems, much remains to be done.

Based on what we know now, it is reasonable to conclude that regu-
lation has resulted in:

● reductions in common air pollutants, or little increase despite signifi-
cant economic and population growth
● virtual elimination of several harmful pollutants that were banned or
tightly regulated, such as lead, mercury, PCBs, and phosphorus
● reduced emissions and concentrations of several common water pollu-
tants, largely owing to technology controls on industrial and municipal
point sources

Regulation has been less effective in other areas, some of which it was
not designed to affect. These include:

● pollution from diffuse, nonpoint sources, especially those that damage
water quality
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● volumes of wastes generated and energy or materials used, much of
which are a result of consumption and transportation patterns that are
beyond the scope of this discussion
● emissions of carbon dioxide and other greenhouse gases
● volumes of toxic chemicals that have been accumulating in the envi-
ronment

What Progress Has Been Made in Problem-Solving Capacities?
Results are one measure of progress. Another is the capacity for solving
environmental problems. In studies of how different nations responded
to pollution, Martin Janicke and colleagues at the Free University of
Berlin stress the need for capacity building. This describes the process of
creating within policy systems the ability to identify and respond suc-
cessfully to environmental problems.25 Institutions, laws, political cul-
ture, technical skills—all of these and others may affect problem solving
capacity. The approach in these studies is to identify cases of successful
problem-solving, then work backward to determine what factors most
likely are associated with that success.

The United States enjoys many of the conditions this research associ-
ates with successful problem solving. Political stability is an obvious one.
Others include an open political system, with avenues for political oppo-
sition and dissent, such as a free flow of information and competitive
elections; the existence of advocacy groups that bring problems to light
and place pressure on government and industry; a well-developed admin-
istrative and legal infrastructure; a strong base of scientific and technical
knowledge; and enough wealth to be able to afford environmental con-
trols and cleanup. In addition, the United States policy capacity includes
a relatively strong and professional civil service, at all levels of govern-
ment, as well as highly developed legal institutions and a respect for law.

In nations that have not responded well to environmental problems,
often by not allowing them even to emerge on the policy agenda, many
of these conditions are absent. Until recently, examples were the Former
Soviet Union and parts of Eastern Europe. Their history demonstrates
the effects of unchecked industrial development and resource exploita-
tion on environmental quality. Similarly, many developing nations lack
the stability, financial resources, administrative-legal infrastructure, and
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other conditions necessary for success in dealing with environmental
problems, as studies by the World Bank and others have concluded.26

In contrast, the United States, the nations of western and northern
Europe, and Japan fare well in overall capacities. In addition to its gen-
eral political, administrative, and legal capacities, the United States has
developed many more specific environmental capacities since the 1960s.
They include:

1. A comprehensive, if not integrated, legal and regulatory framework.
At both the national and state levels, there is substantial legal authority
for dealing with pollution and related problems. Air and water quality
laws in the United States are often used as models in other parts of the
world. After several decades of evolution (remember that there were lim-
ited national pollution laws before 1970), the United States has built an
impressive legal framework that is implemented through comprehensive
regulations. Although deficiencies in state programs justified the creation
of strong national regulation in the 1970s, the American states today are
for the most part strongly committed to having effective environmental
programs.27 Their statutory frameworks are as comprehensive and often
more innovative than EPA’s.

2. Well-developed administrative capacities within government and the
private sector. To administer this legal framework, in both the public and
the private sectors, there now exists an impressive set of organizations, net-
works, and specialists. The EPA is respected internationally for its techni-
cal, scientific, enforcement, and administrative skills. Thought of as likely
weak links in our environmental protection system in the early 1970s, most
state agencies now are considered to be highly capable and powerful. These
government capacities are enhanced by the resources dedicated to environ-
mental compliance in the private sector, at least among larger firms. The
legal and public relations stakes are so high that most firms have built
strong compliance and management functions at the corporate and facility
level. For most firms, legal compliance is a non-negotiable goal that comes
above all others. Networks of professional organizations (such as the Air
and Waste Management Association and the National Pollution Prevention
Roundtable) exist to build professional competencies and relationships in
all aspects of environmental compliance and management.
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3. Scientific knowledge and resources. A special strength of the United
States is the level of scientific knowledge and research that is available.
Although we tend to focus in our regulatory debates on what we do not
know, the reality is that we still know a great deal. A high level of knowl-
edge and strong capacity for scientific research have enabled the United
States to maintain its leadership in international scientific communities.
Whether the issue is stratospheric ozone depletion, dioxin, lead, radon,
or climate change, the United States has been a leader. Indeed, Richard
Andrews has observed that the United States has developed probably the
most extensive scientific and technical capacity of any country to support
environmental policy making.28

4. Public commitment to environmental values. As important as insti-
tutional and scientific capacities is the level of public support for envi-
ronmental programs and values in the United States. Survey data
consistently show strong support for environmental programs, despite
periods of skepticism about government itself.29 Both of the obvious
efforts to roll back national programs—in the early 1980s and mid-
1990s—failed. Both also caused political damage to their Republican
Party sponsors. Curiously, despite the political struggle among elites
about regulation, the public has been willing to countenance even more
stringent regulation if it is necessary to preserve air or water quality. The
sensitivity of many firms to information from the Toxics Release In-
ventory and other unfavorable disclosures further testifies to the power
of public opinion, especially when highlighted in the press and mobi-
lized by activist groups.30

However, this public support may be vulnerable in times of stress.
Opinion surveys in 2004 documented slippage in public support for the
environment, including a noticeable decline in the percentage of
Americans who would give precedence to the environment over eco-
nomic growth. This decline coincided with the September 11, 2001 ter-
ror attacks, and it probably was reinforced by public concern about
rising gasoline prices and the economy. In addition, the historically low
salience of environmental issues compared with other issues and the
Bush administration’s success in framing protection of the environment
as involving tradeoffs with energy and economic concerns helped to
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reduce public concern about the administration’s policies.31 These recent
trends show that public support should not be taken for granted and
emphasize that environmental goals should be achieved in ways that do
not unnecessarily compromise other policy goals.

In both measurable results and environmental capacities, one can
point to accomplishments from the United States approach to environ-
mental problems, specifically in controlling pollution. Especially regard-
ing industrial point sources, auto emissions, and certain high-profile
pollutants, there are successes. Of course, there is one question this
review of the evidence does not address: At what cost were these results
achieved? Many people argue, with good evidence, that some regulatory
programs, hazardous waste principally among them, have delivered little
ecological and health protection at a high cost. Others have argued that
specific policies, such as certain drinking water or hazardous air pollu-
tant standards, have cost more than their benefits justify.32 On the other
hand, the health benefits of reducing air pollution appear to be substan-
tial, exceeding the costs in some cases by a large ratio for such common
air emissions as fine particles and lead.33

The cost-benefit issue has been one of the most debated and analyzed
topics in United States domestic policy. Advocates of cost-benefit analysis
argue that government should not pursue any policy in which monetized
benefits do not exceed costs. Although many, if not most, people accept
this argument in principle, in practice there are methodological and other
issues associated with this kind of analysis. These include how to attach
dollar values to benefits that are not traded in markets (such as ecologi-
cal or aesthetic benefits) and to premature deaths that are avoided.
Among cost-benefit analysts, the consensus is that regulation of air qual-
ity has delivered net benefits, although marginal costs increased as stricter
controls were adopted; that regulation of water quality has often not
delivered net benefits, although some benefits may not be sufficiently
appreciated; and that regulation of hazardous wastes has delivered fewer
benefits than the costs justify. In designing new regulatory standards and
strategies, however, the critical question is the marginal costs of further
gains. Achieving these results cost-effectively, especially for the smaller
and more diffuse sources that account for a larger share of pollution, will
pose a major challenge for designers of a new regulation.
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To Change or Not to Change? A Critique of the Old Regulation

This section considers the complaints about the old regulation and the
case that many people, including strong supporters, have been making
for changing it. However plausible it may have been as an initial
response to environmental problems, and it clearly has shown success,
the existing approach carries within it characteristics that will limit its
effectiveness over time. Because of the dynamism in problems, institu-
tions, and economies in recent decades, the limitations in the old regula-
tion are becoming increasingly apparent. Even among proponents, it was
widely held by the 1990s that U.S. pollution control institutions, once
seen as a model for the world, were beginning to be a cumbersome, inef-
ficient anachronism.34

These limitations of the old regulation fall roughly into five categories.
It impedes innovation; it is legalistic, inflexible, and fragmented; it is
expensive; it is increasingly irrelevant and thus ineffective for many
issues; and it faces an implementation deficit. These complaints, how-
ever, do not always fall neatly into categories. For example, one reason
regulation may inhibit innovation is that legalism and distrust discour-
age the constructive dialogue that may support innovation. Similarly,
high distrust increases transaction costs, such as reporting and permit-
ting, which add to the expense and inflexibility of regulation. Regulation
is expensive in part because definitions of problems and strategies to
address them are fragmented. Still, these categories offer a framework
for discussing the limitations of the old regulation. They provide a basis
for considering which of its aspects should be preserved and which
should be modified in the years to come.

It Impedes Innovation
A common complaint about the old regulation is that it fails to promote
or even impedes innovation. On its face, this is a surprising claim.
Consider the number of technology innovations that were adopted and
diffused under the old regulation: catalytic converters for vehicles, scrub-
bers for power utilities, advanced sewage treatment techniques, organ-
isms that render hazardous waste harmless. How can a system that has
brought such innovations be criticized for impeding innovation?
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To be sure, the old regulation has generally been successful in pro-
moting innovation at one level. It has forced industry to adopt technolo-
gies that are commercially available or nearly so. Indeed, this is precisely
what a technology-forcing strategy is designed to do. In the air and water
laws, for example, Congress directed EPA to determine what technolo-
gies or practices are “best available” or “best achievable” and require
their adoption. Government determines what technologies or practices
meet this legal standard and then requires their use by regulated firms.
The threat of legal sanctions and the negative publicity that comes with
them induce firms to adopt the specified technologies.

However, the old regulation has been less successful in creating con-
ditions under which long-term, continuous innovation occurs. To appre-
ciate this issue, consider the distinctions made in the Dutch National
Environmental Policy Plan (NEPP) among short (less than five years),
medium (five to ten years), and long-term (more than ten years) innova-
tions. By identifying and forcing the adoption of technologies that are
available or nearly so, government may bring regulated sources up to a
level of performance that is effective in the short term. However, as the
Dutch recognized in their NEPP, achieving a sustainable economy over
time requires a capacity for continuous innovation over the longer term.
A technology-forcing strategy may not always be the best way of achiev-
ing this.

Indeed, in their essay arguing the business case for high environmental
standards, Michael Porter and Claas van der Linde argue that short-term
pressure for results based on known and economically achievable end-of-
pipe technologies may sacrifice opportunities for longer-term, continuous
innovation. They illustrate their point by comparing the regulation of
pulp and paper mills in the United States and Scandinavia.35 The United
States required rapid adoption of end-of-pipe technologies based on sec-
ondary treatment of effluents. The more flexible Scandinavian approach
allowed mills to evaluate and adopt changes in production processes that
led to more significant improvements in technology over time. They applied
stringent regulatory pressure, but allowed mills time and flexibility to
discover solutions they could integrate into their operations. These obser-
vations are reinforced by an Organization for Economic Co-operation
and Development (OECD) survey of environmental managers in seven
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countries, which concluded that “environmental innovations are more
often closely identified with cleaner production measures than with end-
of-pipe technologies, which reduce environmental impacts by using add-
on measures without changing the production process.”36 The point for
this discussion is that technology-forcing, end-of-pipe regulation may not
always be the best approach for promoting longer-term innovation.

A persuasive critique of the effects of the old regulation on technology
innovation is a 1998 study by the Environmental Law Institute (ELI). In
evaluating the barriers to innovation in six industries (baking, dry clean-
ing, electric utilities, iron and steel, pulp and paper, and wastewater
treatment), ELI found that “barriers specific to environmental technolo-
gies stem from the way environmental regulations are designed and
enforced, and how these in turn affect business decision-making.”37 It
further concluded that “technology-based emission limits and discharge
standards, which are embedded in most of our pollution laws, play a key
role in discouraging innovation.”38

The existing approach to regulation, and specifically technology-based
rules, may discourage innovation in several ways. One is the emphasis on
end-of-pipe controls. A facility may be able to achieve better environ-
mental results through changes in materials, product designs, and up-
stream process changes, but these changes may not meet the specific
technology requirements needed to demonstrate compliance. In addition,
ELI concluded, regulations often favor end-of-pipe technologies that
consume significant resources and generate high wastes.39 For example,
scrubbers reduce sulfur oxide air emissions but consume lots of lime and
generate solid waste for disposal. Hazardous waste rules often require
the treatment and disposal of residuals that could be recycled but cannot
be done so legally.

Administrative requirements often pose barriers to innovation. To
adopt a new technology, a facility typically must apply for a new permit
or modification of an existing one. Permitting processes are often lengthy
and uncertain, and approval sometimes must be gained from more than
one level of government. These requirements greatly increase the cost and
time to innovate.40 From an agency perspective, technology standards are
developed and updated through lengthy and complex rule making, which
means that they often lag behind advances in the field. Adding to this lag
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is the lack of agency resources for updating technology standards on
schedules called for in the statutes, usually every four or five years.

Other aspects of the old regulation may inhibit innovation. What may
be called the compliance imperative within firms makes them reluctant to
deviate from government-prescribed technologies, even when an alterna-
tive delivers better results more efficiently. Innovation may involve risks
that firms worried about reputation and legal status are unwilling to take.
Finally, there is no incentive to perform beyond what is needed to main-
tain compliance. As a result, the ELI report concludes, most firms “fail to
develop a culture of continuous environmental improvement necessary to
sustain research, development, and investment in innovation.”41

The ELI report focuses on the technology-forcing aspects of the old
regulation and how the definition and enforcement of standards is a bar-
rier to innovation. Others look to even more fundamental issues—to
relationships and patterns of governance—in making their case about
innovation. An example is David Wallace, who argues in a comparison
of innovation in six nations (the United States, the Netherlands,
Germany, Denmark, France, and Japan) that patterns of governance in a
policy regime determine the capacity for innovation more than any spe-
cific policy instruments that may be used. He argues that two aspects of
governance matter: government autonomy from industry influence and
the quality of dialogue among actors. Regarding the first, government
must be able to maintain some degree of independence from industry
influence if it is to sustain pressure for improved performance. At the
same time, there must be a reasonable degree of trust, a potential for col-
laboration, sharing of information, and respect for mutual competence
among government and industry. A combination of high independence
and poor dialogue increases compliance costs and lowers the capacity for
long-term innovation; high independence combined with effective dia-
logue leads to the use of flexible regulatory mechanisms and schedules
that accommodate innovation.42

Wallace rates the United States as high on independence from industry
but low on the quality of dialogue, at least compared with three (Denmark,
the Netherlands, and Japan) of the other nations he examines. Government
has enough political power to pressure industry to improve its perform-
ance, especially through technology forcing. The cost, however, is uncer-
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tainty for regulated firms, which in turn creates barriers to long-term inno-
vation: “Uncertainty arising from environmental policy adds to the existing
technology and organizational risks of technology development and adap-
tation.”43 Regulation in the United States is characterized by high conflict,
adversarial relationships, and low trust. Requirements often are unpre-
dictable because they are subject to changes in political coalitions or statu-
tory interpretations that are difficult to anticipate. Both sides are reluctant
to share information, so as not to concede to the other side any advantage
in litigation or future standard setting.

The result is a regulatory system with the characteristics described in
ELI’s analysis; industry is unwilling to take risks, focuses narrowly and
safely on compliance, and has little incentive to do more. Government
locks in technologies, forces short-term compliance, and loses the bene-
fits of the extensive industry knowledge that could be applied to achieve
long-term, continuous innovation.

Wallace’s analysis lacks a firm empirical foundation. It is based on his
interpretations of several case studies. However, his arguments about the
importance of predictability and dialogue in inducing a commitment to
long-term innovation are based on a careful review of the literature on
organizational change. His evaluation of the United States is consistent
with the wider writing on environmental policy and conclusions reached
in other studies. The contrasts with nations like Denmark and the
Netherlands suggest differences in the capacity for innovation that are
worth evaluating. Despite the many cultural and institutional differences
between the United States and these other nations, they offer lessons to
consider for the new regulation.

It is Inflexible, Legalistic, and Fragmented
The old regulation is dichotomous. A regulated entity is either in com-
pliance or it is not. If it is in compliance, it usually has been of little inter-
est to government. If it is not in compliance, it is a subject of great
interest to government, which has mechanisms at its disposal to punish
and correct the noncompliance. As indicated earlier, the division of envi-
ronmental laws, programs, and agencies along medium-specific lines tends
to fragment regulatory strategies, leading to missed opportunities and
higher-than-necessary compliance costs.
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From a company perspective, noncompliance is to be avoided if at all
possible. Not only may a violation entail financial penalties, it may involve
harm to one’s reputation and to relations with customers, communities,
and public officials. As a result, “It is not surprising that companies spend
considerable sums on lawyers and lobbyists, but comparatively little on
creating new and better means of controlling pollution at their plants (a
task for which they are uniquely suited).”44

This compliance imperative has several consequences. First priority
within a company, and each of its facilities, must be given to maintaining
an airtight compliance status. This is no simple task. Even a medium-sized
chemical processing facility must regularly comply with hundreds of fed-
eral, state, and local regulatory provisions. When the pharmaceutical
firm Schering-Plough and the New Jersey Department of Environmental
Protection piloted facility-wide permitting in the late 1990s, they were
able to combine several hundreds of individual permits into one consoli-
dated permit.45 A large, complex facility, such as a chemical manufacturer
or petroleum refinery, may have to comply with possibly thousands of
specific regulatory checkpoints a month. Even government enforcement
officials readily concede that full compliance all of the time is a near-
impossibility for most large and complex facilities.

Our society places high value on legal compliance, as well it should. The
problem with the old regulation is that so many specific provisions have
been codified into law that much of the effort devoted to maintaining com-
pliance is delivering little environmental value to society. Many violations
have little to do with any actual environmental harm. They involve devia-
tions from permitting, reporting, or notification provisions that even well-
managed firms commit from time to time. For example, a joint study done
by EPA and the chemical industry in the late 1990s found that about 40
percent of noncompliance events were in reporting and record keeping.46

It is a kind of vicious circle in which extensive compliance reporting that
is aimed at poor performers creates yet more opportunities for noncom-
pliance for good performers. Too often, minor compliance issues take
attention away from larger environmental issues that are regulated less
closely but may matter far more to society. A premise of the proposed new
regulation is that government should focus more on meeting a set of core
environmental indicators and less on administrative violations.
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The causes of this proliferation of rules may be found in Bardach and
Kagan’s “logic of regulatory expansion,” an almost inevitable outgrowth
of a strategy based on bureaucratic control.47 Regulators are paid to be
risk averse. They see their task as preventing problems that might occur.
They gain little credit for granting firms flexibility or allowing them to
operate more efficiently. However, they know they will be criticized
mightily if problems do occur. So they feel compelled to adopt a strategy
of control by uniform, detailed, and stringent rules. Should anything go
wrong, agencies want to be able to demonstrate they are keeping indus-
try on a tight leash, even if that interferes with the behavior that leads to
innovation and continuous improvement. Firms try to maintain some
control over their own actions by finding loopholes in the regulatory
scheme. Agencies, in turn, seek to close those loopholes with even more
rules. The cycle continues in a progression toward more costly, detailed,
and intrusive forms of regulation.48

Another consequence of this either/or emphasis on compliance is the
inability to distinguish good from bad performers. Regulators know
that environmental compliance by firms varies widely. For purposes of
discussion, assume that 80 percent of regulated firms generally are
good compliers or better (good apples) on core standards, with the rest
exhibiting sporadic or outright noncompliance (bad apples). Most envi-
ronmental regulation is designed for the bad apples. It assumes that firms
will try to evade the rules, that every legal loophole must be closed, and
that every firm must regularly document compliance. A high level of
intrusiveness and oversight may be necessary for the bad apples, but it is
self-defeating for the good ones. It increases transaction costs for all par-
ties. It creates resentment and resistance, undermines cooperation that
may lead to better results, and diverts resources and creativity into often
pointless legal conflicts.49 And yet the regulatory system is designed
around the bad apples.

A further consequence of the compliance focus is that opportunities
for reducing pollution are missed. The old regulation requires agencies
to determine how and where to impose controls on many diverse and
complex manufacturing processes in industry. The managers and design-
ers of these production processes must react to government’s commands.
So the people who know the most about the business are not the ones
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making the rules; they are responding to rules imposed on them from
outside. If the mind-set within firms is to maintain compliance more than
to improve environmental performance, and if compliance is defined
by those outside the firm who know less about the firm’s processes,
inevitably there will be lost opportunities.

An illustration of missed opportunities may be found in New Jersey’s
experiment with facility-wide permitting. The program involved making
complete inventories of releases throughout a facility. State regulators
and company managers found that existing permits missed about half of
the total emissions of a typical facility. In addition to lost opportunities
for reducing pollution, this may also lead to higher costs. Similarly, a
joint project of EPA and Amoco Corporation in the early 1990s found
that air emissions from leaks at an Amoco refinery were tightly regulated
at high costs, while petroleum transfer operations from ships into the
refinery were not regulated at all, even though they offered a far more
cost-effective way to control emissions. If Amoco had been allowed to
determine how best to reduce emissions overall, rather than have to com-
ply with detailed controls on specific emissions as prescribed in the rules,
it could have achieved a better result, and at less cost.50

It Is Expensive
A recurring complaint about the old regulation is that it costs too much.
This complaint may be separated into two more specific ones. The first
is that regulation has cost more than it has delivered in benefits. This is
mostly an issue of how environmental goals are determined and priori-
ties set. The second complaint is that actions taken to achieve those goals
are more costly than they should be and thus are inefficient. Because the
focus here is on how the United States achieves goals rather than how
they are set, the issue at hand is the second. Once we select an environ-
mental goal, how efficiently do we achieve it?

Some people have argued that cost efficiency is not a valid goal for
environmental agencies, whose task they feel is to squeeze as much envi-
ronmental improvement out of industry as possible. Many agency staff
think they should not worry about how efficient Ford, Intel, a small
metal finisher, or a midrange chemical processor is. However, they
should be worried, for at least three reasons.
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First, Congress and the president, the two institutions that most clearly
reflect the will of the American people, have made it clear that economic
and cost issues must be considered in regulatory decisions. Nearly every
statute has provisions for balancing economic with environmental fac-
tors, either by matching benefits to costs or pursuing the least-cost means
of achieving a goal. Every president since 1970 has issued an executive
order requiring economic analysis for environmental regulations.

Second, economic success helps to maintain political support for envi-
ronmental protection. Opinion surveys show that such public support
tends to weaken during periods of economic stress. To the extent that
regulation is seen to impose high costs with few benefits, to increase
unemployment and prices, or to limit growth and competitiveness, sup-
port for environmental values is likely to soften. By designing regulations
that allow society as well as firms to achieve environmental goals more
efficiently, policy makers may help to maintain public support and
demonstrate that economic goals need not be given up.

Third, and most important, there is growing evidence that environmen-
tal and economic success may go hand in hand. I once asked the envi-
ronmental, health, and safety vice president of a major pharmaceutical
company why so many firms within that sector were seen to be environ-
mental leaders. His immediate response was that, as a highly profitable
and financially successful business sector, these firms had the resources to
invest in innovations and exercise leadership. Indeed, a growing body of
research, discussed in chapter 4, strongly suggests a positive relationship
between top environmental performance and financial success.51 Although
this is often cited as evidence that environmental excellence promotes
financial success, the causality may very well work the other way. Firms
doing well financially may also be able to perform better environmentally.
So many firms now have committed to going beyond compliance in their
environmental performance that it is obvious they see a financial advan-
tage in doing so. Well-designed regulatory policies that allow firms to be
more efficient may help them be better, more innovative environmental
performers, as well as reconcile the apparent tradeoffs between environ-
mental quality and economic growth that reduce public support.

This association between economic and environmental performance has
been demonstrated on a macro level as well. Studies of American states
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demonstrate that the more affluent among them tend to have stronger
environmental policies.52 Again, the direction of causality is unclear. For
now, however, two points are worth bearing in mind. First, people tend to
be more willing to protect the environment when they have achieved a
level of material comfort. Second, economic success generates resources
for developing the institutional capacities and technologies that reduce
pollution, as well as the political will to protect habitat and other ameni-
ties. Furthermore, at a macro level, there is potential for designing policies
that promote win-win relationships among environmental and economic
goals, through a strategic approach known as ecological modernization.53

What is it about the old regulation that makes it more expensive than
it should be? The core reason is that regulation based on technology con-
trols and uniform treatment of diverse sources fails to account for the
often large differences in marginal control costs among those sources. In
a review of the research on air pollution control costs, Paul Portney con-
cludes that a very large body of research has clearly demonstrated that
existing limits on pollutant emissions—and perhaps current air quality
goals—could be met at a fraction of what is now being spent.54 In a range
of studies reviewed by Portney, the technology-based approach was
found to be two to fourteen times more costly (on average, three to four
times more costly) in reducing air emissions than a least-cost approach
that allowed emissions trading or another market-based approach.
Another reason regulation is more expensive than it needs to be is high
transaction costs and uncertainty. In part, this is the result of lengthy per-
mitting processes and highly specific permits that allow firms little flexi-
bility in controlling their releases in more cost-effective ways. Evaluations
of EPA’s initial rounds of flexible air permits have documented not only
the business value they offer to firms but also the emission reductions that
may be achieved.

In fact, the United States has made progress in modifying the old reg-
ulation to allow more flexibility in how marginal control costs are dis-
tributed.55 As discussed in chapter 2, emissions trading programs have
been an important set of innovations since the 1970s and will be an
essential element in any program for reducing greenhouse gas emissions,
as well as for dealing with other environmental problems. Allowing
even more flexibility for lower-cost approaches will enable us to meet
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environmental goals more efficiently. For these reasons, market incen-
tives are stressed in chapters 6 and 7 as elements in the new regulation.

It Is Irrelevant to Many Problems and Thus Ineffective
The old regulation was designed to respond to a 1970s view of environ-
mental problems, which were seen to consist of obvious pollution from
large industrial sources. For these sources, selective intervention by gov-
ernment, based on a strategy of bureaucratic control, was a reasonable
and generally effective response. Environmental problems have changed,
however, both objectively and in how we perceive them. We have moved
from a concern with just controlling pollution to also preventing it, reduc-
ing risk, promoting eco-efficiency, advancing stewardship, and achieving
a sustainable economy and society over the long term. The environmen-
tal “problem” has continually evolved and been redefined. This means
that in addition to worrying about pollution, we now want to use energy,
materials, and water efficiently; design environmentally friendly products;
think about the impacts of products over their life cycle; preserve habitat
and species; protect the global commons; and worry generally about the
effects of today’s actions on future generations.

With concerns that now are far broader than simply controlling pol-
lution, it is clear that the old approach to regulation has become increas-
ingly irrelevant to environmental protection. First, it does not address
many aspects of performance in the industrial sector that significantly
affect environmental quality, such as use of energy, materials, and water.
For example, the energy intensity of industrial production has implica-
tions for environmental quality that extend well beyond traditional con-
cerns with air pollution. Yet there is little pressure or incentive in the
current regulations to improve energy efficiency. The effects of product
use and disposal is another example. For products like motor vehicles or
household appliances, some 80 percent of their environmental impacts
lie in their use rather than in their manufacturing, yet product use and
disposal are barely addressed under the old regulation.

Another way to look at the growing irrelevance of the old regulation
is through the economic activities that affect environmental quality. A
business tool called the value chain helps in breaking down these activi-
ties. Used to analyze a company’s value-creating activities, the six links
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in the chain also offer a framework for evaluating the environmental
impacts of a firm’s actions.56

The six activities are (1) research and development and investment,
covering the design of new products or services; (2) raw materials sourc-
ing, including decisions about inputs into production, such as materials,
energy, and water; (3) manufacturing and service delivery, in which
inputs are transformed into the final product or service; (4) marketing;
(5) customer service; and (6) end-of-life disposal. Although each activity
determines the environmental impacts of the firm, regulation typically
influences only a few. Indeed, regulation is focused almost entirely on the
third activity, mainly manufacturing processes. It may influence the sec-
ond activity by banning or controlling the use of certain toxic materials,
such as asbestos or lead, but has little influence on decisions about other
material, energy, and water inputs. It may influence design activities, but
only indirectly. It may affect marketing only peripherally, through label-
ing or product warning provisions, and it has no practical effect on
research and design and customer service activities.

The point is not that government should intervene in all these activities,
and certainly not with conventional regulation. For much of the product
chain, policies outside of regulation make more sense, such as eco-taxes,
preferential purchasing, or consumer labeling. The point is that the old reg-
ulation focuses intensively on one and secondarily on a few other activities
in the value chain, while ignoring most of the others. Better results could be
achieved at less cost, in ways with more potential for win-win solutions, if
government could create mechanisms and incentives that led to more envi-
ronmentally beneficial outcomes at other stages of the value chain. A new
regulation could contribute to these broader environmental goals by com-
plementing other policy strategies, such as tax or purchasing policies.

It Faces an Implementation Deficit
The old regulation makes so many demands on government that it can-
not be fully implemented. There is an implementation deficit, which John
Dryzek terms “a substantial gap between what legislation and high-level
executive decisions declare will be achieved and what is actually achieved
at the street level in terms of attainment of environmental standards.”57

At the start of the modern era of environmental regulation, in the 1970s,
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it may have appeared to most people that this implementation deficit was
a temporary condition and eventually would be overcome. The scope of
what was perceived to be the environmental problem was limited to
large industrial sources and point sources of pollution from them. The
importance of small, diffuse, and nonpoint sources was not fully appre-
ciated, nor were the possible effects of improper waste disposal and
exposure to toxic chemicals. Longer-term issues, such as global climate
change, loss of biodiversity, and persistent pollutants, were not yet on the
policy agenda.

Regulators simply cannot do everything that the law and their own
rules require them to do. Consider the number of sources covered by the
old regulation. In 1999, EPA’s enforcement office published what it
described as “a rough picture of the universe of facilities that need to com-
ply with environmental regulations and the statutes under which they typ-
ically fall.”58 They included some 40,000 stationary air sources, 90,000
facilities with clean water permits, more than 400,000 hazardous waste
facilities, and 173,000 drinking water systems. This does not even include
some categories of regulated facilities. For example, EPA rules under
Section 112(r) of the 1990 Clean Air Act Amendments require risk man-
agement plans from some 15,000 facilities nationally. Nor does this
include chemical reviews under the Toxic Substances Control Act or pes-
ticide registrations, among other regulatory functions.

Another way to illustrate the demands of the existing regulations is with
permitting requirements. There are two dozen federal environmental per-
mitting programs. The main water quality permits program, the National
Pollutant Discharge Elimination System (NPDES), covers half a million
sources. Although most are regulated under general permits that include
many facilities, some 90,000 have individual permits, of which about 10
percent are considered major. The permits expire after five years. As of
October 2000, for major sources, 44 per cent of federal and 25 per cent of
state permits had expired. For minor sources, 78 per cent of federal and
31 per cent of state permits had expired.59 It is a constant struggle for EPA
and states to keep up with these permitting obligations, especially in an age
of declining agency resources. Permitting for existing sources of air pollu-
tion is authorized under Title V of the CAAA of 1990. The EPA estimates
that this will cover about 22,000 major facilities. By July 2001, less than
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two-thirds of the permits had been issued by state agencies; usually the eas-
iest permits were done first. Title V permits expire after five years. “In
many states,” Terry Davies notes, “the initial title V permits will begin
expiring after all sources have received their first permit.”60

Another illustration of the implementation deficit is the difficulty in
evaluating and reissuing emission and discharge standards under statu-
tory schedules. For example, new source performance standards under
the Clean Air Act should be updated every four years to keep pace with
technology, while water effluent guidelines are to be revised every five
years. These schedules are almost never met. The point of this discussion
is not to criticize regulators for sloth or inefficiency, which would be
unfair. It is that there is so much to do, under such complex procedures,
for so many sources and substances, that fully implementing the old reg-
ulation is simply not possible with what society is willing to invest.

Determined advocates of the proregulatory story line may argue that
we can close this deficit by adding implementation capacity. Accepting for
a moment the value of the old regulation on its own terms, there are two
responses to this argument. First, American society will not support any
significant expansion of the regulatory state. There is not enough money,
given the many financial pressures on and expectations of government. In
addition, there is now considerable skepticism about expanding govern-
ment’s conventional regulatory authority, as the legislative gridlock of the
past decade documents.

A second response is that even if one assumes it would be politically pos-
sible to expand governmental capacities to close the implementation deficit
(say, by doubling or even tripling the resources now available), such an
expansion would have serious consequences by reinforcing the weaknesses
in the old regulation that have been discussed. More regulators—rule
writers, permitting staff, inspectors, and so on—would almost inevitably
increase the inflexibility, cost inefficiency, and legalism that exist now. We
would see efforts to exercise even more control, close more loopholes, catch
people with paperwork violations, throw more barriers in the path of inno-
vation, and elaborate the old regulation in even finer detail. Such a strategy
would increase the costs of an old, outdated policy strategy.

This issue of the implementation deficit in the old regulation brings its
weaknesses together in sharp relief. Whatever purpose it served in the
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past, the old regulation increasingly is a system that inhibits innovation,
discourages continuous improvement, breeds legalism and distrust, and
costs more than is necessary. It misses opportunities for environmental
improvement. There is a gap between what regulation requires to be
fully implemented and what is available or even possible. Even if we
could close the implementation deficit, we should not, because that
would only magnify the limitations of the old regulation.

The Risks of Changing and of Business as Usual

In the third of its assessments of environmental policy in the 1990s, the
National Academy of Public Administration concluded that the United
States “must continue to transform its environmental management, not
because innovation is good per se, but because the present system will
not solve the most pressing of the nation’s outstanding environmental
problems.”61 The NAPA report added that “the statutes and the system
they support are not keeping up with changing technology, changing
public attitudes, or changing global relationships.”62

For nearly forty years, the American public has consistently rejected the
arguments of the antiregulatory story line. People do not want to disman-
tle the core system of laws, rules, and institutions that have protected them
from serious environmental damage. One need only look at the nations of
the former Soviet Union or at air pollution in major cities of developing
nations to understand the environmental consequences of unchecked
industrial development. It is clear by now that the proregulatory story line
is considered suspect as well. The reason that voluntary programs and the
other innovation activities discussed in chapter 5 have been growing is that
there is little political support for simply expanding upon or tightening the
old approach. Since the Clean Air Act Amendments of 1990, there has not
been a consensus in favor of introducing more stringent regulation over-
all, despite the strong public support for environmental quality. The argu-
ment here is that rather than debating whether or not there should be more
or less regulation, we should be working to build a different kind of regu-
lation that responds to the criticisms of the revisionists.

The evaluation in this chapter suggests many directions for such a new
regulation. At the level of relationships, it seems clear that reducing
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distrust and increasing constructive dialogue should be primary goals.
Flexibility, diverse policy tools, lower transaction costs, and more pre-
dictability could reduce costs and promote innovation. A shift in empha-
sis from compliance to measurable performance should also be part of the
design. A new regulation should take into account the limited resources
and capacities of government, while aiming to use industry’s knowledge
and motivations more effectively. Underlying it all should be sustained
pressure from government and the public for high levels of environmental
performance. Indeed, a core lesson of the past forty years is that pressure
from government is an essential element in the formula for environmental
protection. The question is how that pressure should be applied.

Fortunately, trends and initiatives in business and government have
been converging toward a new regulation. These are discussed in the
next two chapters. Chapter 4 examines trends in industry, where many
firms are making commitments and achieving results that exceed their
legal obligations. To the extent that we can understand why, the chapter
argues, we may be able to design a better regulation. Chapter 5 consid-
ers government’s efforts to change regulation in response to the criticisms
that have been described here. Together, these chapters set the stage for
outlining the conceptual basis for and elements of a new environmental
regulation in chapters 6 and 7.
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4
From Zero-Sum to Win-Win? Industry Goes
Beyond Compliance

Various indirect indicators of environmental strategy suggest that a sea change in
corporate attitudes toward the environment may indeed be taking place.1

The old environmental regulation is based on the notion that the inter-
ests of society and industry regarding protection of the environment are
mutually antagonistic. Under this presumed zero sum, the thinking is
that business will consider environmental values only when it is forced
to by government. The assumption is that any action by a firm to reduce
emissions, control wastes, use resources efficiently, or protect habitat is
due to the coercive powers of the state as expressed through regulation.
This was the view that influenced regulatory designs in the late 1960s
and 1970s, and it still shapes the style as well as the substance of inter-
actions between regulated firms and government.

To even a casual observer today, the world has changed. Indeed, much
of what is happening in the business world now would have been
unthinkable only twenty years ago. Consider these examples:

● Hundreds of U.S. companies now voluntarily issue annual environ-
mental reports, many with quantitative performance targets and a self-
assessment of their progress in meeting them.
● Some 13,000 organizations, most of them from the private sector, par-
ticipate in voluntary programs with EPA in which they agree to do more
environmentally than the law requires.
● Trade associations and other industry groups have adopted codes of
environmental conduct or other agreements that encourage or in some
cases even require their members to exceed government standards.
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● Some five thousand U.S. facilities have invested time and money to
seek formal certification under ISO 14001, an international standard for
environmental management systems (EMS); far more have adopted a
formal EMS.
● Despite the U.S. government’s unwillingness to require mandatory
reductions in greenhouse gas emissions, many U.S. companies have made
voluntary public commitments to reduce them on their own.

These examples are part of a broader trend described in the literature
on business and the environment as the greening of industry. Although
there are reasons to question the scope and durability of this trend, as
many people have, it still is an important behavioral shift with profound
policy implications. It is true, for example, that most of these changes are
occurring within a subset of large and visible firms, including many
multinational corporations. It is also true that these changes began in a
period of relative economic prosperity; a tighter economy has tested the
commitment of many firms to progressive environmental policies.2 It is
also fair to say that much of the initial motivation for the greening trend
was a desire in many industry sectors, especially the chemical industry,
to improve their public image as well as to forestall more stringent reg-
ulation, and more substantive improvements only came later. To be sure,
many industry initiatives do have as a goal preventing more stringent reg-
ulations.3 Indeed, that has been a long-standing criticism of the chemical
industry’s Responsible Care program discussed later in the chapter.

Still, the greening of industry should be taken seriously. The steps that
many firms have taken—BP-Amoco, Johnson & Johnson, IBM, Dupont,
General Electric, and Pfizer are some that come to mind—are so public
and so much a part of their corporate strategies that they are almost cer-
tain to continue. More important, the forces driving this trend are likely
to grow even stronger. For many reasons, regulation is only one of sev-
eral forces shaping environmental practices by firms. Regulation still
matters a great deal, to be sure. However, public image, customer and
investor pressures, internal operating efficiencies, community and
employee expectations, and corporate values are also driving firms to
achieve and maintain higher standards of environmental performance.4

This chapter describes this greening of industry, considers its causes,
and discusses what it means for public policy, specifically for a new regu-
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lation. The issue of what greening means for policy deserves serious atten-
tion. On the one side, many people argue that a long-term transformation
of industry is under way, so that government intervention is increasingly
irrelevant. In this view, multinational corporations are so powerful, and
any one government’s authority so limited, that only business may lead us
to a sustainable environment. On the other side is the view that greening
lacks substance and durability. Until there is irrefutable evidence that it is
widespread and irreversible, many have argued, government should not
make any changes in its approach to regulation.

Both views are rejected here. Public policies, especially regulation, have
profoundly affected the actions of business over the past four decades.
Government wielded the regulatory stick that forced industry to pay
attention to environmental damage. Through regulation and other poli-
cies (e.g., taxes, subsidies, and information), government will continue to
influence industry behavior. Only the state has the legitimacy to set col-
lective goals and balance the demands of competing interests in society.
We cannot rely on Dupont, General Motors, or Volvo to make critical
social choices. Government also plays a necessary role in keeping irre-
sponsible firms in line, by not allowing them to gain competitive advan-
tage from their poor performance. Indeed, ask someone from nearly any
large, successful firm if government should significantly pull back its reg-
ulatory oversight of their industry and they will say “no.” They see cred-
ible and fair enforcement as underpinning not only society’s efforts to
protect the environment but their own as well.

Nor should government sit on the sidelines and wait to see how this
greening trend turns out. To continue with business as usual by simply
relying on the old regulation ignores the potential for change that green-
ing represents. It consigns us to an outmoded strategy in a rapidly chang-
ing, postmodern world. The dynamism of contemporary economies, new
expectations about governance, and changes in environmental problems
are driving change in business as well as stimulating the shift toward a new
regulation. Many in the business community are responding. Government
needs to respond as well.

The key public policy question is not whether the greening trend will
continue. It will, in some manner, if only because the forces behind it are
so compelling. How broad and lasting the greening trend is depends in
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large part on the actions of government itself. The key question, then, is
this: How do we design and build a regulatory system that will promote
a continuing, broad, and enduring greening of industry that builds on the
demonstrated achievements of the leading firms?

What Is the Greening of Industry? The Overall Logic and Trend

There has always been a tendency in environmental policy discussions to
think of “industry” or “business” in monolithic terms. Regulators and
environmental activists in particular often talk of business firms and the
people who run them as if they are similar in goals, constraints, opportu-
nities, and values. Yet there is tremendous diversity among the firms that
are subject to regulation. They include United Technologies, Intel, and
Ford. They also include, in far greater numbers, auto repair shops, metal
finishers, and batch chemical processors. Some are publicly traded, others
are privately held. Some firms have easy access to capital, while others have
little or none. Some make products; others deliver services. Some firms are
constantly innovating in highly competitive environments, while others
change products or processes very little from year to year.

There is also a wide variation in the environmental intentions and
capabilities of firms. The goal for many firms, especially smaller ones, is
simply to stay below the regulator’s radar screen. They want to avoid
detection, often in order to evade compliance. In the middle and larger
size ranges, most regulated firms are probably in compliance with the law
most of the time. Their intention may be to remain fully compliant, but
financial and information barriers—especially given the sheer number
and complexity of federal, state, and local regulations—make full com-
pliance all the time a difficult and often elusive goal. Many firms these
days not only comply consistently (if not perfectly, given realities), but do
far better. They use less energy or water, lower their emissions, or redesign
products, not because government tells them to, but for other reasons.
Moreover, they do these things in publicly verifiable ways. These firms are
the locus of the greening of industry. Although they surely represent a dis-
tinct minority of the business community—most firms at best struggle to
stay in compliance—they may offer useful lessons on how to design reg-
ulation to take advantage of the forces that are influencing their behavior.
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Among this subset of progressive firms—those who not only consis-
tently meet but verifiably exceed legal requirements—the old pattern of
resistance to regulation and hostility to public pressures for responsible
environmental behavior is distinctively out of fashion. To be sure, even
these firms still complain about specific rules.5 Their complaints, how-
ever, typically relate to a lack of flexibility or time for planning how to
comply with regulations, or the high transaction costs that accompany
them, or a lack of clarity, rather than the fact of the regulations them-
selves. A frequent focus of industry criticism, for example, is the multi-
ple permitting requirements across different programs and levels of
government. They involve cumbersome, costly procedures and uncer-
tainty, often without clear environmental benefits. Despite such com-
plaints, however, most medium and large firms accept compliance as
necessary. They take elaborate steps to comply as fully and consistently
as possible, often by overcomplying to create a margin of safety.

For present purposes, greening involves a constant and verifiable effort
to do better than compliance. More specifically, it means that a firm tries
to account for the many effects it has on the environment, whether it is
required to by government or not. These include more than the effects that
are usually regulated, such as air and water releases. They also include the
use of resources, such as energy, water, or materials. Many firms also con-
sider the effects of product use and disposal and the actions of their sup-
pliers. The concept of greening also implies a different approach to dealing
with employees and people outside the firm, such as communities and
environmental groups. Several elements of greening are discussed here.

The greening of industry is reflected in what has been a rapidly grow-
ing literature. Most early work consisted of case studies, with an empha-
sis on documenting the economic and financial benefits of pollution
prevention and other actions that led to bottom-line payoffs.6 Later work
considered greening from a more strategic perspective, as part of a long-
term transformation.7 It went beyond describing cases to analyzing the
forces that shaped greening and explaining the conditions under which it
occurs. Other studies have looked at more specific aspects of greening,
such as industry codes and the consequences of firms’ adopting environ-
mental management systems, environmental accounting, life-cycle analy-
sis, and other tools.8
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Greening typically has been presented as an evolutionary process. In
an early essay on greening, for example, Kurt Fischer and Johan Schot
described it as occurring in three phases.9 The first began with the emer-
gence of environmental regulation in the early 1970s. The initial
response of business was to resist regulation and comply only when it
was legally necessary, through a strategy of “resistant adaptation.” The
environment was hardly viewed as a business and strategic opportunity.
Instead, it was seen as a source of costs that had to be borne as a result
of external legal and political pressures. The focus was on compliance,
which was handled by specialized environmental staffs assigned to spe-
cific manufacturing sites.

This began to change in the middle 1980s, at least among a subset of
firms. The period of roughly 1985–1992 was one of “embracing envi-
ronmental issues without innovating.”10 Regulation was a large part of
the reason for change. By increasing the costs of environmental misman-
agement, government forced business to think more tactically, if not
strategically, about the consequences of producing toxic wastes or using
certain raw materials. Increasingly, firms responded to pressures from
sources other than regulation as well, including customers, communities,
employees, investors, and activists.

During this period, many firms began to expand their environmental
staffing, integrate their compliance functions, and issue environmental pol-
icy statements. Companies like 3M showed that “pollution prevention”
saved money. The chemical industry created the first major industry code
of conduct, known as Responsible Care. With the 33/50 program, EPA
launched its first voluntary challenge initiative in 1991. (The numbers refer
to discharge percentages.) It called on firms to reduce their releases of
harmful chemicals voluntarily, in return for EPA recognition, and as an
alternative to stricter regulation. This was a precursor of several voluntary,
beyond-compliance programs at EPA, several of which are discussed in
chapter 5. In this period, firms focused in particular on ways to reduce
costs, on changing their relationships with regulators and communities,
and on reducing potential liabilities. For most, the environment was not
yet seen as a strategic opportunity.

These efforts presaged yet a third stage of greening in the 1990s.
Leading firms began to view environmental excellence as a strategic
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resource. They adopted proactive environmental strategies, not just to
avoid such negative consequences as penalties, bad publicity, or financial
liability, but to gain market share, optimize resources, increase opera-
tional efficiency, create a positive public image, and enhance their long-
term business success. Firms began to compete on the basis of the
environmental quality of their operations, their open relationships with
communities and others, and the environmental attributes of their prod-
ucts. These firms talked less of environmental management and pollution
prevention and more in terms of sustainability and environmental stew-
ardship. They aimed, not only for bottom-line value from their environ-
mental policies by reducing costs, but also for top-line value in terms of
enhanced market share.

A sampling of the literature helps in understanding the thinking
behind this greening trend. An oft-cited exposition of the case for green-
ing is a 1995 article by Michael Porter and Claas van der Linde.11 They
argue that environmentally progressive firms will be more competitive
than those that think narrowly about compliance. They reject the view
that good environmental performance detracts from a firm’s financial
success. That only holds, they assert, if one adopts a static view of the
economy–environment relationship, in which everything except regula-
tion is held constant.12 However, business firms operate in a dynamic and
competitive world, not a static one. They are constantly pressed to innovate
if they are to succeed. Rather than diminish a firm’s chances for success,
Porter and van der Linde argue that “Properly designed environmental
standards can trigger innovations that lower the total cost of a product
or improve its value.”13 The result is enhanced resource productivity that
makes firms more competitive. When a company responds to pressures
for improving its performance, whether from regulation or another
source, it uses materials more efficiently, eliminates unneeded activity,
and increases product value.

The core of the Porter and van der Linde argument is that pressure
to perform better environmentally—whether driven externally by strin-
gent standards or internally by leadership or cultural factors—produces
behavior that may lead to better financial performance. This is often
cited as an argument in favor of stringent regulation because it asserts
that strict standards create pressures that make firms use resources more
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productively. Critical to the argument is their distinction between good
and bad regulation. Good regulation sets high standards and holds firms
accountable for meeting them, but gives them room to discover how
best to get the desired result. In contrast, bad regulation is prescriptive
and poorly designed; it often deters innovative solutions or renders
them impossible.14 Examples are rules that stress cleanup over preven-
tion, that mandate specific technologies, that set unrealistic compliance
deadlines, and that subject firms to delay and uncertainty. The problem
is not the strictness of regulation, they argue, but “the way in which stan-
dards are written and the sheer inefficiency with which regulations are
administered.”15

Another early statement of the theoretical case for greening comes in
a 1997 essay by Stuart Hart. He argues for a strategic approach to envi-
ronmental issues in a firm and the need for a “sustainability vision.”16

The early case for greening, he argues, typically was based on the poten-
tial for achieving bottom-line cost savings, largely by preventing pollu-
tion. There is more to be gained from a proactive environmental strategy
than cost cutting, however. Firms may use such a strategy as a source of
revenue growth as well, by pursuing opportunities for product steward-
ship and clean technologies. He proposes a framework that will help
firms assess their “sustainability portfolio” and position them for busi-
ness advantage. This opens the door for top-line as well as bottom-line
returns on environmental performance. “In the final analysis,” he con-
cludes, “it makes good business sense to pursue strategies for a sustain-
able world.”17

An excellent analysis of greening from the perspective of the firm
is Forest Reinhardt’s Down to Earth: Applying Business Principles to
Environmental Management. Its premise is that companies are in business
to make money for their owners, and that they can satisfy other stake-
holders only insofar as it serves this basic purpose.18 Business behavior is
viewed as a series of pragmatic choices that aim to reconcile environ-
mental performance with shareholder value. Similarly, Reinhardt sees
environmental management as an activity comparable to others in the
firm, so that fundamental business principles of strategy, finance, market-
ing, and organizational design can contribute to solving firms’ environ-
mental problems.19 Building on this business perspective, he asserts that if
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the goal is to devise responsible, realistic, solutions to environmental
problems, “it is neither necessary nor desirable to stray far from basic
management principles.”20

Reinhardt defines five ways that firms may increase shareholder value
through their environmental performance: by differentiating products
environmentally from those of competitors, thereby gaining an edge in
the marketplace; by managing competitors through collective action or
influencing regulation to gain first-mover advantage; by lowering costs
within the firm by reducing treatment costs, using fewer raw materials,
or stimulating other efficiency improvements; by redefining the markets
in which they compete by changing how they create and deliver value to
customers; and by reducing risk and uncertainty, which allows them to
lower their economic and political liabilities.

These and other writers on greening offer lessons for designing a new
regulation. Porter and van der Linde assert the potential for win-win
solutions in how firms reconcile environmental with financial success.
They also underscore the role of regulation in achieving results, while
stressing the limits of the kinds of inflexible, uncertain, and intrusive
approaches that have characterized the old regulation. Hart proposes
that business move beyond greening to sustainability and act more
strategically based on that concept. He argues that the firms with a “sus-
tainability vision” will position themselves for business success. Finally,
Reinhardt sets out a strategic business view of environmental behavior
from the perspective of the firm. His framework is used later in this chap-
ter to explain why firms go beyond compliance and what this tells us
about how to design a new regulation.

Not everyone agrees with what is known as the Porter hypothesis on
the business value of beyond-compliance environmental performance. In
a critique of the case that ample opportunities for win-win solutions
exist among environmental and economic goals, Noah Walley and
Bradley Whitehead assert that we should be realistic and recognize that
regulation requires firms to incur many costs they will not be able to
recover. Although win-win environmental investments exist, “they are
very rare and will likely be overshadowed by the total cost of a com-
pany’s environmental program.”21 Similarly, other writers have argued
that the innovation and efficiency-enhancing effects of regulation are
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easily overstated. Public policy should be based on an analysis of costs
and benefits and be designed to allow firms to achieve environmental
goals cost-effectively; it should not be based on a vague notion that strin-
gent regulation promotes resource efficiency among firms.22 These are
valid arguments, and they help to put the Porter hypothesis in perspective.

Several points can be made here regarding the potential for win-wins
and its relevance for a new regulation. Remember that Porter and van
der Linde state that only properly designed regulations will push firms
to be more efficient and innovative. Poorly designed standards impose
higher than necessary costs on firms and impair their ability to find
innovative and resource-efficient solutions, as was argued in chapter 3.
Certainly regulation has pushed firms to be more resource efficient. The
entire pollution prevention movement might not have been possible, for
example, without the action-forcing effects of government standards.23

More important, we have to accept that regulation does impose costs on
firms that they cannot recoup. That is a central lesson of the analysis in
Shades of Green, discussed later in this chapter. To think otherwise is
unrealistic. Still, successful firms will find ways to create value through
their environmental policies, if not all of the time, then at least some
of the time.24 Furthermore, a well-designed and managed regulatory sys-
tem will create more win-win opportunities for firms. The role of gov-
ernment then is to create the conditions that will enable well-run firms
to be more efficient and innovative while still achieving society’s envi-
ronmental goals.

Still, theoretical arguments aside, the empirical question remains:
Does it pay to be green? The relationship between environmental per-
formance and financial success obviously does matter both for govern-
ment policy makers and business managers. Much of the theoretical
literature argues that there is or at least could be a positive relationship,
if a firm operates strategically. Research on the response of financial mar-
kets to environmental events has found that firms lost market value
when they were the subject of bad news.25 Several studies found that
stock prices declined, if only briefly, following the release of TRI data
that put firms in a bad light.26 Certainly the growing volume of case stud-
ies asserting the financial benefits of strong environmental performance
add weight to the scale, as do the documented efforts by many companies
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to go beyond legal compliance. The last point is compelling. If many suc-
cessful companies are going well beyond compliance, they must have
good business reasons for doing so. Still, it is worth looking at the evi-
dence. What do we know empirically about the link between financial
and environmental success?

One of the more systematic investigations of this link was a 2001
study by Andrew King and Michael Lenox.27 Using toxic emissions as
their indicator of environmental performance, they analyzed a sample of
652 firms for the years 1987–1996. They controlled for several factors
that could influence the results, such as firm and sector characteristics,
the relative stringency of regulation, and the number of environmental
permits held by a firm. They did indeed find evidence of a real associa-
tion between lower pollution and better financial performance.28 This
association held when they controlled for characteristics of the firm,
industry sector, regulatory environment, and other factors. What they
could not determine was the direction of the causality—whether good
environmental management contributes to financial success or just
being profitable allows a firm to be better environmentally. It may pay
to be green, they conclude, but it is unclear from the evidence why
or when.

Others have reached similar conclusions. After reviewing the research,
an EPA advisory group concluded “Overall, the empirical evidence
appears to lay to rest the argument that the investments required to
achieve sound environmental performance are a net drag on financial
performance; rather, it suggests that a positive relationship between the
two kinds of performance is likely.”29 A thorough review of the literature
by an OECD team in 2001 found that “the results of such studies appear
to reveal that there is a significant and positive relationship between envi-
ronmental performance and commercial and financial results.”30 Again,
the direction of causality could not be clearly established. Similarly,
a more recent OECD review and survey of private sector environmental
managers in seven nations concluded that “companies that find innova-
tive solutions to reduce their environmental impacts are benefitting sub-
stantially by increasing resource productivity and cost savings, as well as
marketing their environmental actions as being selling points for their
products.”31
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Another way to assess the link between environmental and financial
performance is to look at what at least part of the investment community
is doing. For Innovest Strategic Advisors, a firm that rates socially respon-
sible investments, environmental policies and management are a key indi-
cator of a company’s likely financial success and value to investors. In
making its ratings, Innovest evaluates companies on several factors—
including their risk management systems, disclosure and verification poli-
cies, process and eco-efficiency, health and safety policies, and board
oversight of environmental issues. It also analyzes corporate documents,
security filings, and EPA data sources, such as the TRI and air and water
compliance sources. In a 2002 report on the utility sector, Innovest con-
cluded that as “has been the case in nearly every other sector . . . envi-
ronmental leaders . . . consistently out perform in the stock market by
300 to 3000 basis points (30 percentage points) per year.”32 This occurs
largely, the report adds, because “environmental performance turns out
to be an excellent proxy for management quality, the primary determi-
nant of stock market returns.”33 To be fair, this emphasis on environ-
mental performance is not shared overall by the investment community,
except to the extent they look for negatives like major environmental lia-
bilities or systemic compliance issues. Still, it is clear that socially respon-
sible analysts like those from Innovest view environmental performance
as an indicator of financial success and stake their recommendations to
investors on that view.

In sum, there is impressive evidence that the more profitable firms tend
to do better environmentally as well. The reasons behind this association
are unclear. It could be that the more profitable firms simply have more
resources to invest in environmental protection. Or, as is likely, well-
managed firms demonstrate success on multiple dimensions. Still, it is
possible that firms may use environmental excellence as a strategic means
of improving their profitability. As Lenox and King conclude, the impor-
tant question may not be whether or not it pays to be green, but under
what circumstances and with what strategies it pays. The connections
between environmental and financial success could be more a matter of
astute firms taking advantage of a business opportunity than a sign of
any inevitable relationship. It may be that well-managed firms will find
ways to make it pay to be green.
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What Are Firms Doing?

This section further illustrates the greening trend with three kinds of
changes that have occurred: the expansion of corporate goal setting
and reporting; the spread of environmental management systems; and
the evolution of Responsible Care, the chemical industry’s collective
environmental management system. These trends both illustrate green-
ing in more detail and suggest some important lessons for the new
regulation.

Environmental Goal Setting and Reporting
The first illustration is the expansion of corporate goal setting and report-
ing. There was a time when firms would not voluntarily share informa-
tion about their environmental performance and activities. Although
many still take this view, others are committed to sharing information
with the public on a wide range of environmental indicators. Some of the
information now available is required under federal and state law, but
most of it at a corporate level is provided voluntarily. This is especially
the case in the United States, where there are minimal environmental
reporting requirements at the corporate level.

Since the late mid-1990s, there has been steady growth in the number
and quality of corporate environmental reports. A 1999 KPMG survey
found that 35 percent of Fortune Global 250 firms issued a separate cor-
porate environmental report.34 By 2005, that number had increased to
52 percent.35 Also since 1999, far more firms have been issuing sustain-
ability as opposed to just environmental reports, although environmen-
tal issues were still covered more substantively than economic and social
ones. The highest percentage of corporate environmental reports came
from the electronics and computer, utility, automotive, oil and gas, chem-
icals, and pulp and paper sectors—all manufacturing industries that are
heavily regulated. Countries with the highest rates of corporate report-
ing were Japan, the United Kingdom, Canada, and France. In 2005, just
under a third of U.S. companies in the Global 250 issued corporate
responsibility reports that covered environmental and other sustainabil-
ity issues, compared with 80 percent in Japan and 71 percent in the
United Kingdom.
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Moreover, the quality of many such reports has improved. Many early
ones were public relations exercises designed to showcase a firm’s achieve-
ments and little more. They did not reveal much of substance about com-
pliance or performance. Over time, however, there has been increased
reporting on such factors as compliance, emissions, energy and materials
use, worker safety, and waste generation, as well as on such management
indicators as third-party audits, training, supply chain management, and
life-cycle analysis. A growing number of companies set corporate goals
and report regularly on their progress.

The pharmaceutical company Bristol-Myers Squibb (BMS) is a leading
illustration of this trend toward setting goals and reporting on them.36 It
reports annually on several indicators, including materials, energy, and
water use; air and water releases; waste generated; products and services;
and supplier practices. For most of these, BMS bench marks its perform-
ance against others in its industry. It has set public goals for 2010 that
include 10 percent reductions (from a 2001 baseline) in energy use, green-
house gases, and water use, as well as large reductions in offsite air and
water releases and product packaging. For its efforts, BMS has been rec-
ognized as one of the top U.S. firms in environmental reporting. Other
firms that set public goals include Dow Chemical, Johnson & Johnson,
and 3M. One recent survey found, however, that only about a third of a
sample of 150 environmentally aware firms set public targets in their
reports. Most of the indicators that this sample of firms reported on
described their performance in terms of environmental impacts but did not
set public targets or use measures of eco-efficiency, which would allow
more accountability and comparability among firms and over time.37

A major development in this area is the Global Reporting Initiative
(GRI), which was developed as a response to the growing number and
variety of corporate environmental reports.38 Its purpose is to develop
formats and standards comparable to those used for financial indicators
that firms may use voluntarily in their own reporting. The GRI is the
product of a coalition of socially responsible investors, accounting orga-
nizations, advocacy groups, and firms and is sponsored by the Coalition
for Environmentally Responsible Economies and the United Nations Envi-
ronment Programme. It covers social as well as economic and environ-
mental indicators, so it may be seen as a form of sustainability reporting.
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The GRI includes a core set of sustainability reporting guidelines as well
as sector supplements tailored to specific industries, technical protocols,
and “issue guidance” on special topics. The GRI is enjoying at least some
level of acceptance among multinational firms; the 2005 KPMG survey
cited earlier found that of the Global 250 firms preparing corporate
reports, 40 percent based their content at least to some degree on GRI
guidelines.39 In August 2005, some 70 U.S. organizations and 600 glob-
ally were listed as using the GRI.

Still, despite such efforts, “a persistent lack of consensus on what and
how to report raises concern about the content and quality” of corporate
reports.40 There is far more information than in the past, but it is still dif-
ficult to compare performance across firms or facilities and evaluate
progress over time. As more manufacturing shifts overseas, levels and
kinds of production change, and firms contract out their production
processes, making comparisons and evaluating performance becomes
even more challenging. What may be most valuable in coming years is
not that firms just describe their performance but that they provide indi-
cators of eco-efficiency, set and report on goals, and enable comparisons
of their products and effects on such long-term issues as climate and bio-
diversity. In addition, there is more attention to better environmental
reporting at a facility level. CERES and the Tellus Institute are sponsor-
ing a facility reporting project that has developed initial guidelines and is
testing them with a variety of organizations.41 The EPA’s Performance
Track program also has stressed the need for consistent and comparable
reporting from its members.

Environmental Management Systems
Another trend in the past decade is the growing use of environmental man-
agement systems by private and public organizations. An EMS may be
described as “a formal set of policies and procedures that define how an
organization will manage its potential impacts on the natural environment
and on the health and welfare of the people who depend on it.”42 Of
course, firms have always had an EMS of a sort, if only to manage their
legal compliance. The trend more recently has been to adopt far more sys-
tematic and comprehensive management tools. Organizations with an
EMS typically adopt a written environmental policy; identify aspects of
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their activities, products, and services that affect the environment; set
objectives and targets for improved performance; assign responsibility for
implementing the EMS, such as training; and evaluate and refine the EMS
in an effort to improve it and the results it helps them achieve.

Several EMS models exist, including versions adopted in Great Britain
(BS 7750) and the European Union (under the Eco-Management and
Auditing Scheme, or EMAS). By far the most influential model, however,
is one developed by the International Standards Organization (ISO),
known as ISO 14001. Developed at the initiative of business firms after
the Rio Earth Summit, and issued in 1996, 14001 serves as a reference
point for EMS generally. Facilities may certify their EMS with third-party
registrars. As of December 2004, nearly 4,800 organizations (public and
nonprofit, as well as private business) had been certified in the United
States. This represents only the tip of the iceberg, however; many orga-
nizations adopt an EMS but do not seek formal third-party certification.
An OECD-sponsored survey of U.S. firms conducted in 2003–2004 found
that about half of those that had adopted an EMS had been third-party
certified.43 This suggests that perhaps twice as many organizations in the
United States may have adopted an EMS of some form, say some 10,000,
but this is only a rough estimate.

Most people view the spread of the EMS as positive. It is hard to dis-
agree with the claim that “systematic efforts yield better results than
nonsystematic or haphazard efforts.”44 Yet calls for recognizing the EMS
in public policy are often met with skepticism. Because it is a manage-
ment tool, it neither prescribes nor guarantees a particular result. If gov-
ernment is to use the EMS to complement or replace regulation, we need
to know more about its effect on environmental performance. Although
there are no clear answers, research and experience suggest several con-
clusions. First, people in organizations that use an EMS mostly think it
has been an effective tool for improved environmental performance, bet-
ter compliance, cost savings through internal process efficiencies, a better
image with customers, and greater employee participation. In sum, many
surveys of EMS adopters have shown that they find real and valuable
benefits from doing so.45

A more useful guide for public policy is less what managers think an
EMS is doing for them than what it appears to be delivering in compliance
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and performance. A study by the Environment Agency of England and
Wales drew attention a few years ago when it concluded that the com-
pliance records of EMS-adopting facilities were no better than those of
nonadopters.46 The study did, however, find evidence that having an
EMS helps a firm identify other opportunities for improved performance.
Two more recent studies in the United States found that an EMS does
appear to be linked with better compliance and overall improved envi-
ronmental performance. One study of the clean air compliance records
of 3,700 facilities found that ISO-certified ones had better compliance
records. The researchers carefully controlled for other factors that could
affect a firm’s compliance.47 Looking beyond compliance measures,
another study found that “the extent of EMS adoption has a significant
negative impact on the intensity of toxic emissions particularly among
firms with past release intensity that exceeded that of the median firm.”48

In other words, a more complete EMS was associated with better eco-
efficiency, at least as measured by toxic releases.

Another comprehensive study by the University of North Carolina
and the Environmental Law Institute concluded that “the introduction of
an EMS can be expected to be at least somewhat beneficial to the envi-
ronmental performance of most facilities, as well as to their operating
and management efficiencies, and in some cases to their compliance pat-
terns.”49 At the same time, they cautioned, having an EMS (certified or
not) is not necessarily a clear signal regarding a facility’s actual environ-
mental performance, compliance, or rate of improvement.50 Within these
general conclusions were other, more specific findings. Environmental
management systems varied considerably in their content and complete-
ness. The contents of the EMS (e.g., the scope of activities covered or the
objectives and targets selected for improvement) are more reliable indi-
cators of positive effects than the mere existence of an EMS or even ISO
registration. Other studies have found that the quality and scope of the
EMS, its integration with other business activities, and the management
commitment behind it are more important than the simple fact of
whether an organization has one.51

In sum, the connection between having an EMS and environmental
performance is far more complicated than one might think. Research
studies try to isolate the EMS as the independent variable, with measures
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of environmental performance (including compliance) as the dependent
variable. What if the relationship works the other way? Adopting and
implementing an EMS may be an important sign of management com-
mitment to improved compliance and performance. Some of the research
suggests that management commitment may be a source of much of the
observed differences in performance. In their study of the pulp and paper
industry, the authors of Shades of Green conclude that the environmen-
tal management style of a mill’s leadership is a crucial intervening vari-
able that shapes the influences of external regulatory, economic, and
social pressures on a facility.52

A study of the Finnish pulp and paper industry reinforces this point.
It concludes that “the greatest positive impacts [of an EMS] arise when
the system identifies areas of improvement that hitherto have not been
recognized.”53 The EMS may promote an effective learning process in an
organization that leads to incremental improvement, but not necessarily
to major innovations that require substantial investment. For these, pres-
sure from government may be necessary. An EMS, the study concluded,
should supplement regulatory instruments but cannot replace them.54

Similarly, Shades of Green and other studies conclude that core regula-
tory requirements for new technologies drive the basic upgrades among
firms, but using management tools like the EMS may help to sustain a
process of continuous improvement in performance.55 In sum, an EMS
may promote the “reflexivity” that is discussed in chapters 6 and 7 as an
element in a new regulation. On its own, however, it is not a substitute
for the regulatory pressure that government is in a position to apply.

If we are looking for conclusive evidence about how an EMS affects
performance, it is fair to say that the jury is still out. Although more
research may shed light on this question, it probably cannot be answered
definitively. It is difficult to control for all the factors that affect per-
formance. Moreover, factors other than having or not having an EMS
matter—such as management commitment, employee involvement, and
resources—and influence behavior in ways that are hard to measure. The
evidence suggests that the EMS could play a role in a new regulation as
a vehicle for promoting continuous improvement, especially when it is
reinforced by regulatory pressures and complemented by other forces
both within and external to the organization.
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Collective Action by Industry Groups—Responsible Care
A third area worth considering in an analysis of greening is efforts by
trade associations and other industry groups to take collective action for
achieving environmental goals that are beyond compliance. For most of
the past thirty years, trade associations were among the most vocal crit-
ics of regulation. They fought nearly every expansion of the govern-
ment’s regulatory authority. It was a rearguard action, to be sure, but
was seen as necessary to protect members’ economic interests. For many
associations and issues, conflicts with regulators are still the rule. Others
have worked to change this relationship, and some have created codes of
environmental conduct to improve the performance of their members.

The leading example is Responsible Care, described as “the most
sophisticated and far-reaching regime of self-regulation to be found in the
world.”56 Begun as a voluntary initiative by the Canadian chemical indus-
try in the 1970s, Responsible Care spread globally after the 1984 Bhopal
tragedy. In the United States, the Chemical Manufacturers Association
(now the American Chemistry Council, or ACC) adopted its own pro-
gram in 1988 in response to negative public views of the industry.

For much of its life, Responsible Care consisted of ten guiding princi-
ples, six codes of practice, and over one hundred management practices
grouped under each of the codes. Much of this material covered aspects
of environmental performance that were not addressed by existing law.
This was especially so in the community awareness, distribution, and
product stewardship codes, which made firms look beyond their fence
lines to the environmental impacts of products, as well as to the actions
of suppliers, transporters, and customers. Participation was a condition of
membership in the ACC. Members were expected to follow the princi-
ples, implement the codes in stages until they were fully in place, and con-
tinuously improve under the management practices. The codes did not set
quantitative performance standards; they defined qualitative expectations
that member firms had to document that they had met.57

As important as the principles, codes, and practices was the network of
resources, relationships, and pressures that backed them up. Responsible
Care reflected an awareness that problems in one firm may taint the entire
industry. “What this means, in practical terms, is that each company in
the chemical industry must act as its brother’s keeper.”58 The program
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was reinforced by a network of committees, work groups, manuals, and
other resources. Responsible Care was distinctive in the comprehensive-
ness of its codes and practices, as well as the networks and resources for
implementing them.59 Other similar codes, such as the American Textile
Manufacturing Institute’s “Encouraging Environmental Excellence,” are
far less developed. Their influence on the behavior of firms is probably
minimal at best. Most associations lack the resources available to large
chemical firms for implementing Responsible Care.

In 2002, the ACC decided to make several changes in Responsible
Care. These were the product of a strategic review by ACC members, who
concluded that “a program originally designed to demonstrate leadership
beyond compliance could no longer claim that it was pushing the per-
formance envelope.”60 Responsible Care had become more the norm
of performance in the industry than a program driven by the leaders.
Reinforcing this perception were research studies suggesting that at least
some firms were using the program to brand themselves as high perform-
ers when they were not. One study, for example, found that Responsible
Care companies reduced their toxic emissions (as measured by the TRI)
at a slower relative rate than nonmembers.61 In addition, the ACC found
that the program was pushing firms to go beyond regulatory compliance
less aggressively than it had in the past. In its early years, 13 percent of
Responsible Care’s content was covered by regulations; by 2000, 75 percent
of its content was codified in regulations. The program could no longer
be seen as encouraging beyond-compliance behavior.

As a result of this review, in 2003 the ACC announced that it would
strengthen Responsible Care by making four changes. First, the old sys-
tem of codes would be replaced with a “modernized” management system
(known as the Responsible Care Management System or RCMS) that
incorporated prevailing standards, such as ISO 14001. Second, all ACC
members would undergo an independent, third-party certification process
at a corporate level and at a sample of their sites. Third, members would
be required to track and report their performance under a set of indicators,
including toxic releases, energy efficiency, and greenhouse gases. A fourth
set of changes instituted additional plant security provisions.

The final chapter of this book considers how these and other greening
trends may be incorporated into a new regulation. Consider some brief
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examples: Government could use facility and corporate-level reporting
as a substitute for much of the routine compliance reporting that com-
panies currently provide. This could define a basis for facility-level envi-
ronmental agreements similar to the Dutch covenants. Similarly, agencies
could use industry codes like Responsible Care as the basis for negoti-
ated agreements that commit firms to achieving measurable and verifi-
able results more quickly than could be achieved under a standard
regulatory process. Environmental management systems also could be
used to complement regulation in several ways. Currently, EPA may
require in settlement agreements that firms with compliance issues adopt
a management system. An EMS is one of the four criteria for acceptance
into EPA’s Performance Track program (discussed in the next chapter).
In addition, EPA and state agencies are taking preliminary steps to try
and integrate EMS provisions into their regulatory programs. These
illustrate how in some ways the transition to a new regulation already
has begun but could be accelerated with more careful thought and struc-
tured innovation.

Why Are They Doing It?

These examples of beyond-compliance behavior challenge the zero-sum
assumptions behind the old regulation. If one accepts the premise that
firms will act responsibly only when they are forced to do so by regula-
tors, then why is it that some firms are acting to benefit the environment
without direct government pressure?

Untangling the direct effects of regulation from other pressures that
shape industry behavior is a tricky business. The answers will vary across
firms, over time, even within the same firm. A virtue of the behavioral
theory underlying the old regulation was its simplicity. “These are the
rules,” government says, “and if you do not follow them you will be
punished.” There was no need to worry about the dynamic business
environment in which firms operated, the values and motives of their
leadership, or changes in environmental problems and the institutional
landscape. The price of this simplicity was that the behavioral theory
of the old regulation became less valid, given the changes that have
been occurring.
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For insight into what motivates industry to go beyond compliance,
consider two kinds of explanations from the literature. One is from
Shades of Green. The second is Down to Earth. The first adopts a pub-
lic policy perspective. The second takes a business strategy approach.
Together, they help to explain beyond-compliance behavior of firms and
suggest general directions for designing a new regulation.

Once among the most polluting of all sectors, pulp and paper mills
have greatly improved their environmental performance over the past
three decades. In a study of several mills in the United States, Canada,
Australia, and New Zealand, the authors of Shades of Green seek to
explain why some mills go well beyond compliance while others aim just
to meet their legal obligations. The explanations lie in a combination of
internal and external factors. The most important external factor is reg-
ulation: “Government regulation has been primarily responsible for the
large improvements that are associated with the installation of costly
pollution prevention technologies.”62 This is consistent with surveys of
corporate managers, which find that regulation is the single most impor-
tant driver of improved environmental performance.63 In the pulp and
paper case, the costs of investing in the technologies needed to reduce
pollution significantly were so high that only government pressure,
applied across all mills, could induce the needed investments. Regulation
may even lead firms to go beyond compliance when they anticipate the
need to comply with more stringent rules later and when they overcom-
ply by building a margin of safety into environmental investments.

At the same time, the authors found that a simple compliance model is
inadequate for explaining greening. Their research on fourteen mills in
four countries suggests that greening involves “an economic calculus that
is significantly broader, and more sensitive to political and cultural values,
than the narrowly economistic ‘amoral calculator’ model suggests.”64

Regulation drives core technology upgrades, to be sure, but other
improvements are the result of “a commitment to effective employee train-
ing, preventive maintenance, systematic environmental management, and
‘operating excellence.’”65

In addition to regulatory pressures, the mills faced social and eco-
nomic pressures that affected their environmental performance. They
responded strategically to social pressures by increasing their “reputation
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capital,” which translates into the trust of regulators, greater community
acceptance, more tolerance by NGOs, and access to government offi-
cials. Economic pressures generally served to constrain their environ-
mental improvements, at least when it came to making major technology
changes. Within that context, however, economic pressures motivated
mills to search for operating efficiencies and other opportunities for win-
win solutions. External factors influenced their behavior, but these were
mediated by factors internal to the firm as well. Principal among these
were the attitudes, skills, and capacities of managers; the effective use of
management systems; available resources; and an organizational capac-
ity for learning.

A second view on greening is Reinhardt’s analysis of how environ-
mental practices may increase the chances of financial success in a firm.
While Shades of Green studied facility behavior, Reinhardt analyzed the
case for greening at the corporate level. As discussed earlier, he argues
that the environment may be used as part of a firm’s overall business
strategy in five ways: by differentiating products, managing competitors,
reducing operating costs, redefining markets, and reducing risk and
uncertainty.

Many firms have found that differentiating their products on the basis
of environmental attributes may yield business benefits. By reducing
costs to customers, delivering better value, or emphasizing the social ben-
efits of a product, a firm may increase its market share. Patagonia, the
Body Shop, and Ben and Jerry’s use preferable products to increase their
appeal to consumers. Industrial marketers may seek economic advantage
from environmentally preferable products as well. Reinhardt presents a
case study of a low-salt textile dye in the mid-1990s that lowered waste-
water treatment costs at the same time that it improved product per-
formance.66 When a firm can offer a product that increases environmental
benefits or lowers environmental costs for its customers, it may use that
to gain an advantage in the marketplace.

Another strategy is managing competitors by using environmental
practices that competitors are forced to match. Firms that have a greater
capacity for adopting such practices may gain a first-mover advantage
over those that are in a less favorable position. One way to manage com-
petitors is through collective action programs like Responsible Care.
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Typically, leading firms in an industry sector will adopt relatively more
stringent environmental policies or practices that other firms are forced
to match if they are to remain in a position to compete with the leaders.
Another way to manage competitors is through the regulatory system. In
the 1980s, Dupont used its formidable resources and market dominance
to get ahead of competitors by developing substitutes for chlorofluoro-
carbons (CFCs), then promoting regulation that restricted CFCs in favor
of less environmentally damaging alternatives.67 Dupont thus gained a
first-mover advantage.

A third way to reconcile environmental and financial goals is by reduc-
ing internal costs. This is the most obvious explanation for greening. It
captures what Aseem Prakash calls Type 1 behavior, when firms take
actions, not because they are legally required, but because they offer a
return on investment that is more favorable than other options.68 Early
pollution prevention programs, such as 3M’s Pollution Prevention Pays
and Dow’s WRAP (Waste Reduction Always Pays), documented the sav-
ings that could be gained by preventing pollution rather than controlling
it at the point of release. The essence of a cost-reduction strategy is that
“by scrutinizing their operations and investments in light of environmen-
tal considerations, firms can realize costs savings that will more than
offset the additional cost of providing higher levels of environmental
goods.”69 These savings may come in several forms: reducing waste treat-
ment and disposal costs, using less raw material, avoiding future liabili-
ties, reducing legal penalties and expenses, lowering insurance premiums,
and stimulating continuous learning and innovation that may lead to
longer-term reductions in costs.

The opportunities for reducing costs are well documented in the liter-
ature on greening, pollution prevention, and EMS. What is less clear is
the extent to which most firms are looking for and taking advantage of
them. Generally, firms operating in a competitive business environment
need to reduce costs whenever they can. At the same time, critics com-
plain that firms are not looking aggressively enough for ways to reduce
costs through environmental improvement or are not pursuing ones they
know are available. Are firms not responding to opportunities to reduce
costs? Are the proverbial $20 bills lying around that even profit-seeking
firms fail to pick up? If so, the assumption of potential win-wins from
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environmental innovation may be exaggerated. Such questions have led
researchers to ask whether firms are pursuing opportunities to reduce
costs, and why or why not.

In one revealing study, James Boyd examined three cases of pollution
prevention decisions at global chemical producers based in the United
States. His objective was to determine how well firms evaluate the finan-
cial benefits of preventing pollution. The research was provoked by con-
cerns that firms were failing to take advantage of opportunities that
offered financial and environmental benefits. Boyd saw three reasons
firms might not pursue prevention opportunities. Each has different
implications for government. First, firms may find opportunities to save
money by preventing pollution, but decide not to pursue them. In this
case, “only the blunt instrument of command-and-control regulation can
be counted on to get the job done.”70 Second, there may be internal bar-
riers to evaluating prevention options, such as a lack of information, few
managerial incentives, or poor accounting tools. In this case, government
should lower barriers by providing technical assistance, new incentives,
or better tools. Third, there may not be as many chances to profit from
prevention as the conventional wisdom suggests. Environmental invest-
ments may not stack up well against other uses of capital that are avail-
able to the firm.

Boyd finds that the third reason describes his cases. All three of the
prevention options he studied showed a positive return according to
methods typically used by the firms. Still, two did not survive the firms’
capital budgeting analysis and were not funded because they did not
compare favorably with other investment options. Although there were
uncertainties, “the cases suggest that firms are quite capable of identify-
ing the actions that are in their greatest financial self-interest.”71 The
firms decided against the investments, not because they lacked informa-
tion, incentives, or tools, but because they could not justify them finan-
cially. The lesson is that environmental investments must compete with
other financial options.

These cases involved global chemical firms. Smaller ones may lack the
tools or incentives to identify even highly cost-effective pollution pre-
vention opportunities. Indeed, EMS research suggests that small firms
especially may benefit from government and other technical assistance to

From Zero-Sum to Win-Win? 111

06636_ Ch04.qxd  05/18/06  3:51 AM  Page 111



help them identify such opportunities. Some firms may miss even highly
favorable investment opportunities because of limited information, orga-
nizational inertia, a lack of incentives, or for other reasons.72 This analy-
sis reinforces a conclusion reached in Shades of Green and other studies
regarding the need for government regulatory pressure to drive basic
investments in new technologies and practices. Within this context, firms
may then search for investments that reduce their operating costs. The
challenge for regulatory design is to apply this pressure in ways that are
flexible, have low transaction costs, and operate on predictable timeta-
bles. It is a matter, as Porter and van der Linde would say, of changing
behavior through good rather than bad regulation.

A fourth explanation for greening is that firms are redefining markets.
When they redefine markets, firms “find ways to reconfigure the whole
system by which they create value and deliver it to customers.”73 They
transform relationships with customers by rethinking their products and
services. An example is leasing rather than selling products to customers.
Ray Anderson, chief executive officer of Interface Carpets, decided years
ago that the practice of selling carpeting to customers that was later
removed and disposed of in landfills made little sense. His company devel-
oped an innovative practice of leasing carpeting until it was due to be
replaced, then removing it and recycling the raw material to make a new
product rather than simply throwing it away. Xerox has for many years
seen itself as a provider of business services rather than a marketer of
products. It pioneered the practice of remanufacturing—of leasing copiers
and other equipment, then taking it back and using the parts again.

An even more compelling explanation for performing beyond compli-
ance is to manage risk and uncertainty. Like most people, business man-
agers dislike uncertainty. All kinds of uncertainty may interfere with
business success—from trends in the global economy, to election results,
to the prices of raw materials in international markets, to the weather.
To succeed, business managers need to manage uncertainty by reducing
it whenever possible. Much of the behavior associated with the greening
of industry may be explained as efforts by firms to manage risk and
uncertainty.

Consider the steps firms take to exceed existing legal standards (i.e.,
overcompliance) or to voluntarily meet standards in advance of their
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possible adoption by government. Firms often overcomply as an insur-
ance policy against future legal interpretations by regulators or to pro-
vide a buffer for any internal missteps that may lead to even small and
temporary lapses in compliance. For example, there have been instances
in which firms treat a waste as legally hazardous even though the waste
appears not to be covered under the relevant definition, just in case an
agency interprets it differently later. Firms also comply in advance of a
possible future requirement as a hedge against regulatory uncertainty.
When a facility upgrades a process, it may decide to go beyond existing
technology standards in anticipation of more stringent standards later.
Examples are Aseem Prakash’s case studies of E.I. Lilly’s and Baxter’s
decisions to go well beyond the EPA requirements when they replaced
underground storage tanks in the late 1980s and 1990s.74

Anticipated regulation presents a credible threat of government inter-
vention later on. Industry may be motivated to act before the govern-
ment does because firms may prefer to address an issue on their own
terms rather than on the terms set by potentially inflexible government
rules. People in industry often say they would meet stricter performance
targets if they had more control over how they comply and had pre-
dictable timetables for meeting them. Indeed, a letter from EPA
Administrator William Reilly inviting participation in the 33/50 program
for toxics reduction implied that it was an alternative to “the detailed
direction which is likely to be demanded if voluntary efforts are not fruit-
ful.”75 The clear message was that if industry did not participate, stricter
EPA regulations were a possibility. As stressed later in the discussion of
voluntary programs, a credible threat of more regulation later on may
stimulate firms to take aggressive action now.

These examples illustrate the ways in which current and anticipated
regulation may induce beyond-compliance behavior. In practice, how-
ever, firms seek to manage uncertainty through good environmental per-
formance in ways that are not related directly to compliance. Three
examples follow.

Improving Relationships with Regulators Officially, of course, under the
old regulation everyone is treated the same. Unofficially, people recognize
that some facilities and firms are better managed and more responsible
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than others. Many leaders in greening explain their behavior as a way to
gain credibility with government regulators, which they see as having
long-term business value. Greater trust and credibility with regulators, or
what may be termed regulatory capital, pays off in many ways. One way
is obtaining exceptions to rules. The inflexibility of regulation means
there are times when firms are forced to do things that do not make eco-
nomic or environmental sense. Regulatory law and procedure recognize
this in allowing regulators to exercise discretion by granting exceptions to
general rules.

An example is a procedure in which a facility petitions EPA to de-list a
waste stream from coverage under hazardous waste rules. De-listing peti-
tions may be granted when there is no risk of environmental harm. They
are a way of building some flexibility into an otherwise inflexible system.
Ideally, agencies would grant them when the facility could make the nec-
essary case. In practice, however, they are yet another demand on scarce
agency resources, take time to process, and may not be justified, given the
other workload demands that agencies face. Good relationships with a
regulator may translate into expedited action on a de-listing petition,
agency attention in resolving administrative issues, or informal resolution
of a minor enforcement action that saves the firm time and resources.
Members of EPA’s Performance Track (discussed in chapter 5) have cited
this opportunity to create regulatory capital as the main benefit of being
in the program. It means they are not just another face in the crowd.

Another benefit of trust and credibility is being included in the advi-
sory groups and policy debates that influence legislation and regulation.
In his analysis of E.I. Lilly’s motives for greening, Prakash cites an inter-
nal company document stating that “gains have been made in our efforts
for a proactive involvement in legislative and regulatory issues at the fed-
eral and state level.”76 Especially as opportunities for dialogue between
government and industry improved in recent decades, being included in
advisory groups allowed many firms to have their views heard and gave
them more credibility with government.

A third example of how better relationships with regulators deliver
value to firms is in making them eligible for expedited and other forms
of preferable permitting. The business costs of delay and uncertainty in
permitting processes are well documented.77 Changes in production
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processes often require that a facility obtain a new or modified permit
from regulators. For businesses that change processes frequently, such as
specialty chemicals, the delay and uncertainty associated with permitting
slows their ability to respond to customers. Several government volun-
tary programs grant permitting caps, regulatory waivers, and expedited
response times to participants. In 2004, for example, EPA announced it
would give priority to Performance Track members in expanding the use
of flexible air permits and encouraged states to do the same. Many firms
have realized tangible business value from having these flexible air per-
mits. An EPA study of the early implementation of flexible air permits
documented not only reduced emissions but also business benefits to
firms that were granted such permits, among them Baxter, 3M, Saturn,
and Daimler-Chrysler.78

Reducing Uncertainty in the Supply Chain Most business firms depend
on others to supply raw materials or intermediates they use to make their
own products. In addition to looking at price and quality, they look for
suppliers who will be reliable and responsible. Having a reliable supply
chain is especially critical in these days of just-in-time delivery, in which
firms maintain low inventories to reduce costs. Experience shows that a
lack of environmental or social responsibility in the supply chain may
have repercussions. Consider the problems that firms like Nike and
Home Depot faced when activists became critical of their suppliers’ labor
practices (Nike) and forest management practices (Home Depot).

Increasingly, manufacturers are demanding evidence of environmental
responsibility from their suppliers. Xerox, IBM, Johnson & Johnson, and
Hewlett-Packard evaluate their suppliers or require audits by third par-
ties. Both General Motors and Ford now require ISO 14001 certification
for first-tier suppliers. Although there are many reasons for this oversight
of suppliers, Reinhardt observes that business interruption risk, risk of
liability, reputation risk, and regulatory risk are the most prominent.79

Improving Industry Performance through Collective Action Programs
like Responsible Care and the Sustainable Forestry Initiative may be seen
as strategies for managing competitors. They serve yet another, even more
important role in improving industry performance and public perceptions
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of its performance. After Bhopal, one executive stated that the chemical
industry would have to earn a “license to operate” in communities.
A poor public image for the industry translates into more regulation,
community opposition to facilities, and financial liability for everyone.
Programs like Responsible Care help firms reduce risk and manage
uncertainty.

Reinhardt’s analysis offers a useful framework for explaining beyond-
compliance behavior. For example, the growth of corporate environmen-
tal reports may be seen as a way to differentiate products and performance
on environmental grounds as well as a way to manage competitors. The
spread of environmental management systems has been fueled by evidence
that an EMS may help identify opportunities for internal cost reductions,
by the efforts of large customers (such as General Motors) to manage
uncertainty in the supply chain, and by the desire to reduce regulatory risk
and uncertainty. By leasing rather than selling products (as with Xerox and
Interface) and providing services rather than goods, firms seek to gain
competitive advantage. The lesson of Reinhardt’s analysis is that creative
and innovative firms find ways to reconcile environmental performance
with financial success. A major goal of a new regulation should be to max-
imize the opportunities for these kinds of solutions. A new regulation
should be aimed at creating “maximum opportunity for innovation by let-
ting industries discover how to solve their problems.”80

The history of Responsible Care illustrates how dynamic the greening
process has been. Its origins may be explained as an interest by large
firms within the chemical sector to improve the industry’s collective image
and manage their competitors. As Responsible Care evolved, it began to
serve other purposes. The pollution prevention codes helped firms lower
costs. The product stewardship codes helped reduce risks in the supply
and distribution chains. It is not just the codes and practices, but the
entire system of networks and resources behind them, that enable firms
to take advantage of potential win-win opportunities. Of course, to fully
take advantage of the potential business value of industry codes, they
must been seen by regulators and the public as transparent, effective, and
credible. This need explains the enhancements that were made in
Responsible Care over the past few years, to stress third-party verifica-
tion and measurement.
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Lessons of Greening for a New Regulation

It is no exaggeration to say that a sea change in the environmental atti-
tudes and practices of leading firms has occurred over the past forty
years. At a minimum, these changes cast doubt on the simple rules-and-
deterrence model of the old regulation and the assumption of the
inevitable zero sum that underlies it. To be sure, businesses exist to make
money, and their survival depends on it. However, as the studies in this
chapter document, the business logic that motivates environmental
behavior is much more complex than the traditional thinking would lead
us to believe. Although we do not fully understand the nature of the rela-
tionship between environmental and economic performance, that there is
a positive relationship is well documented, both in the empirical litera-
ture and in the behavior of leading firms.

One lesson of greening is that firms make environmental improve-
ments in response to more than just short-term legal coercion. They
anticipate new requirements and frequently overcomply with existing
ones. They seek operating efficiencies, set expectations for suppliers and
customers, redesign products, commit to and report on public goals that
go beyond regulation, build complex management systems, and adopt
collective codes of conduct that demand more than government requires.
They seek collaborative relationships with regulators, provide informa-
tion to communities, regulate actions of their suppliers, and take steps to
reduce future liabilities even when the short-term payoffs are unclear.

Another lesson from this chapter is that there is tremendous diversity
among and within firms regarding their commitments to and capacities for
strong environmental performance. This chapter examined the leaders, not
because they are typical, but because they are not. We should study them,
however, because by understanding their behavior we may gain insights
for a new regulation. This chapter also suggests how varied the motives for
greening are. Firms do better than comply for many different reasons that
are shaped by their internal organizational dynamics; their relationships
with suppliers, customers, and regulators; the nature of their products; the
resources that are available; and many other factors.

Yet another set of lessons lies in our growing knowledge of what
works and why. With a management tool like the EMS, for example,
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experience so far suggests that it is best used to complement regulation,
not to replace it. When there is a lack of management commitment and
too little attention to results, the EMS may have limited value. Although
there is evidence that a strong and well-integrated EMS may be an engine
for process innovation and continuous improvement, government pres-
sure is still necessary to sustain the technology and behavioral upgrades
on which long-term progress depends. By encouraging the use of an
EMS, along with other tools and practices, government may equip firms
to engage in a process of continuous improvement that not only meets
society’s environmental goals but that also may have business value.
At the same time, it would be a mistake for government to prescribe the
use of an EMS. This would take us away from an emphasis on environ-
mental results—a core premise of the new regulation—and reinforce
the emphasis on process and prescription that has characterized the
old regulation.

Likewise, experience with corporate reporting and Responsible Care
shows that transparency and accountability are important but not easily
obtained. Until recently, many reports were seen to be public relations
exercises. Because of trends like the Global Reporting Initiative, intense
scrutiny from NGOs and others, and efforts of firms like Bristol-Myers-
Squibb to set standards, corporate reporting is now more legitimate. The
history of Responsible Care shows that credibility is the ultimate test of
industry codes, a point the ACC is stressing in efforts to improve meas-
urement and accountability. Whether the new version of Responsible
Care will meet the larger tests of legitimacy and accountability remains
to be seen. The argument here is that efforts like Responsible Care
deserve serious attention from regulators and careful evaluation by
researchers to determine what role they might play in the transition
toward a new environmental regulation.

Another lesson is the importance of knowing what motivates behav-
ior. Gunningham and co-authors put it well when they write: “progress
in improving the environmental performance of industry generally, or in
redesigning environmental regulation, is more likely when policy makers
have a detailed understanding of how and why firms go about address-
ing environmental risks.”81 If the biggest conceptual error of the old reg-
ulation was assuming an inevitable zero sum, its biggest behavioral error
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was pretending that the firm was a black box rather than a composite of
individuals working under shared rules, structures, and procedures, and
as part of an organization. A premise of the new regulation is that pol-
icy makers will try to understand the factors that motivate, constrain,
and improve environmental behavior among firms. They do this with
research, dialogue, information sharing, and systematic learning through
experience.

In thinking about what greening means for public policy, Porter and
van der Linde’s distinctions between good and bad regulation are criti-
cal. Government standards that define core obligations are a necessary
element in the new regulation. Still, it should be clear that there are dif-
ferent kinds of regulation. What they term good regulation focuses on
outcomes, not processes. It sets stringent goals, yet may still be developed
collaboratively with industry. It allows firms to innovate, not just add to
existing end-of-pipe techniques; and it grants the flexibility needed for
creative solutions that maximize win-win opportunities.

Of course, the fear among defenders of the old regulation about flex-
ibility and collaboration is the potential for regulatory capture. To be
sure, financial scandals raise doubts about the confidence we may have
in corporate responsibility. However, conditions in the early 2000s differ
greatly from those of the 1970s, enough to make capture of agency reg-
ulators increasingly unlikely. There is far more information, accounta-
bility, and scrutiny now than there was even twenty years ago. By
building transparency and accountability for results into the new regula-
tion, it is possible to further reduce the risk of capture. A premise of the
new regulation is that flexibility and collaboration do not inevitably lead
to a dependence of government on industry or a weakening of environ-
mental standards. It is a matter of institutional design.

The experience with greening suggests two more specific lessons for
designing a new regulation. One is that government should officially rec-
ognize different levels of performance. Chapter 7 argues that perfor-
mance tracks should be a key element in the new regulation. Second, a
variety of policy tools may be used to induce the kinds of behavior that
will achieve policy goals. In addition to conventional regulation, govern-
ment may incorporate information disclosure, market incentives, and
management systems into its program designs. There is ample evidence
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that carrots influence behavior as much as sticks do. These other policy
tools are as much a part of the new regulation as regulatory standards
themselves.

Having looked at the industry side of what has happened in recent
decades, the discussion now turns to what was happening in govern-
ment. The calls of the revisionist critics, reinforced by the political chal-
lenge to regulation in the 1990s, stimulated efforts by government to
adapt. These efforts enjoyed mixed success for the most part, but they
may offer useful stepping-stones toward a new regulation.
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5
Stepping-Stones or Just Rocks in the Stream?
The Reinvention Era

Stepping stones lead to evolutionary, not revolutionary, change.1

At a public session on regulatory innovation, one panelist was a lawyer
from a national environmental group who was critical of proposals for
a more flexible, performance-based approach. He dismissed the many
reinvention proposals of the 1990s as merely the Clinton administra-
tion’s political reaction to the 1995 Republican assault on regulation.
Here was a clever rhetorical strategy: Present reinvention as a case of
defensive politics, rather than as a more reasoned and principled attempt
at change, and cast doubt on the legitimacy of the whole enterprise.

In fact, many people accept this formulation of what may be termed
the reinvention era of the 1990s. Certainly, there is some truth to it. It is
no accident that proposals for streamlining environmental regulation
were unveiled in March 1995, at the height of Republican attacks on
environmental programs. At the level of partisan politics, events were
pushing the Clinton White House and EPA to respond to complaints that
regulation had become too inefficient, cumbersome, and intrusive. Still,
as argued here and chapter 6, deeper forces were at work. Consider that:

● A range of advisory bodies, including established supporters of envi-
ronmental programs, were calling attention to the weaknesses in the cur-
rent system and calling for change.
● The federal government itself, responding to trends in the private sec-
tor, initiated efforts to improve processes, structures, and relationships as
part of a much broader program to “reinvent” government.
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● State governments were searching for ways to introduce flexibility, tai-
lor regulations to diverse circumstances, and recognize different levels of
performance.
● The greening of industry trend, discussed in chapter 4, moved many
firms from reluctant compliance to being leaders and innovators.
● Other nations, most notably the Netherlands, were modifying tradi-
tional regulatory practices and relationships after realizing that the old
system would not deliver the necessary environmental results.
● Governments around the world were experimenting with voluntary ini-
tiatives with industry as complements to or replacements for conven-
tional regulation.

This chapter discusses how the federal government in the United States
responded to calls for change in the 1990s. Although it appeared to be
little more than a superficial reaction to political events, reinvention also
expressed deeper, longer-term forces that were in play. As argued in
chapter 3, dissatisfaction with regulation had grown in the 1980s and
1990s. Whatever had been accomplished, and certainly much had, it was
clear to many people that the world had changed and regulation had to
change with it.

This and the next chapter are exercises in what Richard Rose calls les-
son drawing in public policy. Typically, Rose argues, people in government
and many outside of it prefer the status quo. At times, however, a sense of
dissatisfaction disrupts routines and leads people to question business as
usual. Dissatisfaction stimulates a search for solutions, for “actions that
will reduce the gap between what is expected from a program and what
government is doing.”2 This dissatisfaction was increasingly evident in the
1980s and 1990s. Chapter 3 examined the concerns about adversarial rela-
tions, missed opportunities, inefficiency, rigidity, unresponsiveness, and a
simple lack of resources. Many states, including leaders in environmental
protection, tried to adapt to a changed operating environment. Leading
firms took greater responsibility for their environmental behavior, but still
faced criticism from EPA and state regulators for regulatory violations that
often appeared to be trivial in the context of their overall accomplishments.

Later in this chapter is a discussion of what William Ruckelshaus
called an extraordinary convergence of ideas on the need for change,
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toward what the authors of Thinking Ecologically termed “not only the
middle ground but the higher ground.”3 Like Ruckelshaus, many of these
revisionist critics had helped to create the system they now wanted to
rebuild. They saw regulation as it had evolved in the United States as
increasingly flawed. Before looking at the United States, however, it is
important to examine the trend toward voluntary environmental pro-
grams that involved government and industry more generally because
they are an important indicator of the search for a new regulation, not
only in the United States but in other countries.

Voluntary Programs and Environmental Policy

A theme of this chapter is that events in the United States were by no
means atypical. In Europe and Japan as well, governments had been
experimenting with a variety of initiatives for complementing or replac-
ing conventional regulation. Especially for issues like climate change,
nonpoint-source pollution of water, and persistent pollutants, govern-
ments took advantage of the flexibility, potential for collaboration, and
results orientation of voluntary approaches. Indeed, reinvention in the
United States may be seen as relying on voluntary industry efforts as a
potential stepping-stone to broader change.

Several features distinguish voluntary programs from conventional
regulation.4 The former usually are “extralegal” in that they are under-
taken without specific legislative authority. As a result, participation by
industry and others is voluntary. This idea of voluntariness should be
viewed cautiously, however. Many initiatives, including the more suc-
cessful ones, carry a direct or implied threat of more stringent regulation
if policy goals are not met. Voluntary programs may be more goal ori-
ented than regulation and leave the details of meeting the goals to par-
ticipants. They ask for effort or results that go beyond compliance and
typically carry no legal sanctions for nonperformance, although there is
the likelihood of adverse publicity if a firm fails to meet a commitment
it has made publicly.

An OECD study of these initiatives in 1999 divided them into four
types: unilateral actions by industry, private agreements between industry
and nongovernmental organizations, government challenge programs
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that invite industry participation, and negotiated agreements between
industry and government.5 Chapter 4 discussed unilateral actions by firms
through programs like Responsible Care.6 The second type includes ini-
tiatives like the Environmental Defense’s partnerships with McDonald’s
and Federal Express, in which they worked with companies to achieve
specific goals. The focus here is on the third and fourth types. In the third,
government challenges industry to achieve environmental results that are
not legally required. In the fourth, government is party to a negotiated
agreement in which it grants benefits in exchange for an industry com-
mitment to achieving results that go beyond compliance.

Even within these third and fourth types, there are variations. One is
government’s leverage in getting participation, commitments, and per-
formance from industry. This leverage may come from either sticks or
carrots. As an example of sticks, a Dutch energy benchmarking program
allowed firms to demonstrate that they were in the top 10 percent glob-
ally in their energy efficiency as an alternative to facing stricter regulation
and emission fees. Participation in EPA’s 33/50 program was probably
increased by the hint that more regulation would be necessary if releases
of listed chemicals did not decline. Indeed, a consistent theme in assess-
ments of voluntary programs is that the threat of future regulation
makes them more effective. One review of the research concludes that
the effectiveness of a voluntary program increases when there is a credi-
ble regulatory threat.7

Carrots also may offer leverage to government and make voluntary
programs more effective. The theory behind EPA’s Project XL and
Performance Track programs (discussed later in this chapter) was that
flexibility and other benefits will induce firms to achieve more than they
would under regulation alone. The more value firms attach to these ben-
efits, the more leverage government has in changing their behavior. If EPA
has more legal discretion in granting flexibility under such programs as
Project XL, for example, it might be able to negotiate more significant
improvements from firms. Other carrots that encourage industry partici-
pation in government-sponsored initiatives are recognition, the prospect
of a different working relationship with regulators; access to technical
assistance and resources; and lower regulatory transaction costs, such as
less routine compliance reporting or streamlined or expedited permitting.
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Voluntary programs also vary in the extent to which they allow free
riding among participants. Free riders enjoy the benefits without having
to meet the obligations of these programs. Free riding is worrisome
enough for government when it only recognizes firms for their participa-
tion. Free riding becomes even more serious when government offers reg-
ulatory inducements, such as the low inspection priority provided under
EPA’s Performance Track, exemptions from reporting requirements, or
streamlined permitting. It reduces confidence in the reliability and qual-
ity of participants and thus affects the program’s public credibility. In
many if not most voluntary programs, particularly of the “challenge”
variety discussed later, firms may enjoy recognition and other benefits of
participation without having to meet obligations, such as progress
reports or other monitoring and documentation of results. Of 137 vol-
untary agreements studied by the European Commission in 1997, for
example, 118 did not require firms to report the results of their per-
formance monitoring, and 47 had no monitoring requirements at all.8

The reasons governments use voluntary initiatives vary as well. In
Japan, they provide a bottom-up solution to the limited authority of the
national government over pollution problems. Negotiated between local
governments and firms, the agreements usually are a precursor to national
law. Some 34,000 such agreements were in place in Japan by 1999.9 In the
United States and Europe, voluntary initiatives are used more commonly
to augment existing legislation. They encourage better-than-compliance
behavior and allow policy makers to adapt more quickly to new issues
than a conventional regulatory approach would. For their proponents,
voluntary initiatives offer “a chance to address environmental problems
in a flexible manner at low cost, based on consensus-building between
the different stakeholders.”10 In the United States, voluntary programs
are generally used more to complement than to replace conventional
regulation.

The key policy question, of course, is whether voluntary initiatives
work. Measured only by environmental results, the record is decidedly
mixed. An OECD review in 2002 found that the initial, publicly stated
targets of most such initiatives are met. The report argues, however, that
in many cases it is unlikely that the results achieved were much different
from what would have been achieved under business as usual. Similarly,
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a thorough review of voluntary programs published more recently found
that few voluntary approaches in the United States have resulted in any-
thing greater than a moderate reduction in emissions.11 In the OECD
study, certain characteristics were associated with more effective pro-
grams: provisions against free riding; credible and reliable monitoring;
transparent and clearly defined goals; networks for sharing information;
and most important, the presence of a credible threat of regulation or
other government action, such as an emissions tax, that puts firms on an
equal footing and compels them to change their technology and behav-
ior.12 The argument in this chapter is that voluntary programs on their
own are not likely to show much in the way of environmental results.
When combined with either the right sticks or carrots, however—or a
combination of both—and designed properly, they offer a valuable and
effective addition to conventional regulation and should be a core ele-
ment in the new regulation.

Still, voluntary programs should not be evaluated solely on the basis of
measurable environmental effects, particularly when they are seen as part
of a transition from an old to a new regulation. They offer many advan-
tages as “stepping-stones” to a new system because they provide experi-
ence for transforming relationships and building trust, allow us to explore
new kinds and combinations of policy instruments, offer practical lessons
on measuring performance, enable policy makers to respond to new
issues flexibly and collaboratively, spread information and tools across
organizations and settings, and allow government to experiment with
new roles. Indeed, it is fair to say that voluntary approaches may have the
greatest potential in areas where it is especially difficult to measure behav-
ior.13 In the long run, these results may prove to be more important in
making the transition to a new regulation. Still, measuring both the
“hard” (environmental) and the “soft” (effects on relationships, learning,
trust, and so on) results is vitally important in deciding the future role of
voluntary programs in a new environmental regulation.

The last part of this chapter returns to the issue of evaluating vol-
untary programs. The topic now is how voluntary programs in the
United States offer lessons and stepping-stones for a new regulation. The
following section begins with the “extraordinary convergence of ideas”
Ruckelshaus cited in making the case for change.
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“This Extraordinary Convergence of Ideas”

William Ruckelshaus holds the distinction of serving as the both first
and fifth administrator of the U.S. Environmental Protection Agency.
Probably no other public official outside of Congress has had more in-
fluence on environmental policy in the past four decades. As the first
administrator in 1970–73, he established EPA’s credibility and mobilized
the legal resources of the federal government for the job of controlling
pollution. He returned in 1983–85 to restore the agency’s effectiveness
and public image after two years of the Reagan administration’s efforts
to reduce both. He is highly respected on both sides of the political aisle.

So it was no small matter in 1996 when, thirteen years after his sec-
ond term at EPA, he announced his intention to organize an effort to
assess national environmental policy and recommend improvements.
Called the Enterprise for the Environment, it brought together some
forty people from government, business, environmental groups, univer-
sities, and other interests. They committed to work in good faith to try
and agree on changes in environmental policy that would overcome the
limitations examined in chapter 3, including distrust and conflict, ineffi-
ciency, a focus on means over ends, and the barriers to innovation.14

The E4E participants met several times over a period of eighteen
months. They proposed a broad vision for a new system that included
such ideas as the need to set and pursue clear goals, offer flexibility with
accountability, promote collaborative and integrated problem solving,
encourage stewardship and continuous improvement, and involve stake-
holders in decisions. They also recommended tools and strategies, such
as more use of market incentives, for incorporating these ideas into pub-
lic policy. In the end, however, the group was unable to reach a consen-
sus on specific proposals for implementing their vision. Environmentalists
would not endorse even the broad E4E proposals. Representatives from
the Natural Resources Defense Council and Friends of the Earth with-
drew from the process. They disagreed on the need for overall change
and were reluctant to endorse the idea of relying more on long-term
goals, which they thought would require more definitive burdens of
proof from regulators and hinder government’s ability to respond to
pressing issues.15

Stepping-Stones or Just Rocks in the Stream? 127

06636_ Ch05.qxd  05/18/06  3:52 AM  Page 127



The E4E was in many ways a culmination of efforts to reach a con-
sensus on a new system for environmental protection in the 1990s. It had
several predecessors. Formed in 1994, with the usual constellation of
stakeholders, the President’s Council for Sustainable Development took
the design and operation of regulation as one of its topics. Among the
PCSD’s conclusions was that the adversarial nature of the existing sys-
tem and heavy reliance on technology-based standards posed barriers
to progress. It called for more flexibility, backed by accountability for
results; more use of partnerships and collaboration; and greater reliance
on tools like extended product responsibility and market incentives. The
PCSD called for a two-level approach: make the old system more effi-
cient and effective and “create a new alternative environmental manage-
ment system that achieves more protection at lower cost.”16

In the first of three reports issued between 1995 and 2000, the
National Academy of Public Administration evaluated the old regulation
and proposed changes. It reiterated what had become the standard ele-
ments of the revisionist critique: rigidity, lack of cooperation, bureau-
cratic fragmentation, and so on. Among its conclusions, the NAPA panel
urged EPA and Congress to develop policies that would encourage firms
to go beyond compliance and reward them for doing so. It also stressed
the need for better measurement of performance and more flexible poli-
cies that would encourage and enable firms to innovate.17

Another group with similar ideas was the Aspen Institute, which pro-
posed an alternative path for regulation. Its core principles included clear
goals, flexibility, innovation, integration, and stakeholder participation,
among others. Firms would qualify for this alternative path by demon-
strating a strong record of compliance, performance, and leadership. It
would be designed to supplement but not replace the current system and
offer another option for firms willing to commit to superior perform-
ance, involve stakeholders, and work collaboratively with regulators.
This proposal was incorporated to some degree into EPA’s Project XL,
which is discussed later. Aspen also proposed a two-level “performance
track” concept, which was applied in EPA’s National Environmental
Performance Track, also discussed later.18

Similar themes were echoed in the broader literature. The authors of
Thinking Ecologically: The Next Generation of Environmental Policy,
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argued for “a next generation of environmental policies that are not con-
frontational but cooperative, less fragmented and more comprehensive,
not inflexible but rather capable of being tailored to fit varying circum-
stances.”19 In Smart Regulation, Neil Gunningham and Peter Grabosky
observe “there is some evidence that a new paradigm for the analysis of
regulation may be evolving: one capable of transcending the regulation-
deregulation dichotomy and of providing a much broader perspective of
what regulation can involve.”20 Generally, the academic literature since
the mid-1990s echoed these calls for a new approach to environmental
regulation and the general form it should take.21

Ruckelshaus was right; here was an extraordinary convergence of
ideas on the need for and general outline of a new regulation. The chal-
lenge lay in translating these ideas into actions. The fate of the E4E itself
is emblematic of what occurred in the politics and policy streams in the
1990s. Even with the leadership of a respected figure like Ruckelshaus,
the E4E group as a whole could not agree on more than broad princi-
ples. This is not to say that EPA and the states did not try to respond to
the ideas coming from the E4E and other revisionist critics. In fact,
attempts were made in the 1990s to apply these ideas for innovation,
with varied success. The rest of this chapter analyzes selected EPA efforts
as case studies of reinvention in practice and as possible stepping-stones
to a new regulation.

Regulatory Reinvention at EPA

Founded in 1970 under an executive order, the United States Envi-
ronmental Protection Agency is one of the foremost regulatory agencies
in the world. It exercises authority under more than a half dozen major
statutes and dozens of lesser ones. Its technical, scientific, and legal
resources are formidable. Many nations took EPA and its enabling laws
as a point of departure for their own environmental policies.22

Like the system it administers, EPA draws both praise and criticism.
Despite the complaints of some critics that it relies on weak, even “junk”
science, EPA generally is seen to be highly competent technically. In a tur-
bulent political environment, responsible for implementing complex and
often contradictory laws, it usually is credited for building an effective
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system of environmental controls and administering it capably. Most of
the complaints about EPA may be linked to the scientific uncertainty that
surrounds its work, the many conflicts among goals, a fragmented legal
framework, and the complex system of political oversight under which it
has had to operate.23

These forces combined to shape EPA’s agenda in the 1990s. To be sure,
this was not the first time the agency had been pressed to change its
approach to regulating industry. The idea of regulatory reform is as old
as EPA itself. Many such reforms were discussed in the brief history of
environmental regulation in chapter 2. Among the more important ones
were the use of such market mechanisms as emissions trading, cost-benefit
and other forms of economic analysis, the use of consensus-based
processes like regulatory negotiation, and efforts to integrate across pro-
gram and sector lines.

Still, what was called reinvention in the 1990s differed from earlier
reforms. It was directed not just at applying new tools (cost-benefit analy-
sis) or procedures (regulatory negotiation) but also at changing patterns
of relationships among government, business, and others. It also reflected
broader trends that were apparent in other industrial democracies, as
argued in this and the following chapters. In short, the reinvention era
was very much about governance, and not just about fine-tuning analyti-
cal tools or improving information flows. A careful look at the statements
of the E4E, the NAPA panels, the PCSD, or the academic literature reveals
this shared concern with governance among the revisionist critics.

EPA’s reinvention efforts in the 1990s enjoyed mixed success. To be
fair, it undertook these initiatives with the political and legal equivalent
of having one hand tied behind its back. Despite the dissatisfaction with
regulation as it existed then, there certainly was no consensus in the pol-
itics stream as to what should replace it. Nor had any statutes authorized
these initiatives. Decades of political conflict and distrust had created
barriers to change. A clearer political commitment and more skillful
leadership might have delivered more impressive results, but the barriers
nonetheless were formidable.

The first major reinvention initiative of the Clinton years, begun in
1994, illustrates the pitfalls of innovating under less-than-favorable cir-
cumstances and without a clear sense of purpose. Called the Common
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Sense Initiative (CSI), it assembled representatives of many points of
view to recommend policy changes in six industry sectors: iron and steel,
petroleum refining, computers and electronics, metal finishing, printing,
and auto manufacturing. The EPA’s goal was to work with six stake-
holder groups (one per sector) to devise “cheaper, cleaner, smarter” poli-
cies. Reflecting a core idea of revisionist critics, EPA stated that the CSI
was “based on the principle that we best protect the environment by set-
ting tough environmental goals while encouraging flexibility and inno-
vation in how the goals are met.”24

The CSI was aimed at responding to complaints about regulation. As
in Project XL, launched the next year, there was a concern that uniform
national rules often did not make sense when they were applied to diverse
circumstances. With its focus on industry sectors, the CSI was designed to
overcome the mentality that categorized problems and their solutions
by environmental medium. The use of stakeholder panels reflected a
perceived need to involve diverse interests in a collaborative process.25

Conceptually, the CSI incorporated many elements of the revisionist cri-
tique under one big tent.

It probably was too big a tent and not well constructed, as it turned out.
The goals were so vague, the means so diffuse, and the procedural rules of
the game so open-ended that the enterprise was doomed almost from the
start. It would be an understatement to say that the CSI accomplished lit-
tle, at least in terms of lasting policy change. The petroleum refining group
in particular foundered on the deep distrust that existed among industry
and environmentalists. Some modest proposals came out of the auto,
computer-electronics, iron-steel, and printing groups, although they fell
well short of the expectations set out in the CSI charter. The metal-finishing
group achieved more, largely because it had been working under a well-
defined plan, using ground rules that preceded the CSI.26 Still, some
participants saw value at least in the attempt. It certainly presented oppor-
tunities for interaction. In 1996 and 1997 alone, Jan Mazurek reports, the
various panels and subcommittees making up the CSI met 319 times.
“CSI’s primary benefit,” she observes, “was of the ‘soft’ variety.”27 Indeed,
it is fair to say the CSI offered useful lessons for the reinvention initiatives
that followed, but actual policy and environmental results were limited in
their effects.28
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The CSI and the cases that follow were not the only significant efforts
at EPA to reinvent regulation. For example, in April 1998, EPA issued a
final rule that combined water and air standards for pulp and paper
mills. It defined effluent guidelines for water discharges, limits for waste-
water discharges, and standards for hazardous air pollutants. In addition
to combining rules across different media, however, this “cluster” rule
also offered “incentives to reward and encourage mills that implement
pollution prevention beyond regulatory requirements.”29 Mills commit-
ting to advanced technologies that would push the edge of the envelope
and set a course for the “mill of the future” could qualify for reduced
monitoring, reduced inspections and penalties, and greater permit cer-
tainty, as well as public recognition. In the end, few mills took advantage
of the advanced technologies program. The incentives that were offered
apparently were not enough to justify the firms making possibly risky
investments in new technologies and paper products made with a chlorine-
free process.

Another promising innovation undertaken in the late 1990s and early
2000s is flexible air permits. As noted earlier, firms often complain about
the time and uncertainty involved in permitting, especially when they
want to get approval for new processes that respond to customer
demands on a tight schedule. Flexible permits address this concern by
allowing plants to operate within plant-wide caps that are more stringent
than individual permit limits but that allow more flexibility and do not
require specific permit approvals for process changes. The EPA imple-
mented several such permits on a pilot basis and found they encouraged
emission reductions and pollution prevention beyond the existing permit
limits; they also helped companies operate more efficiently by reducing
the time and uncertainty in changing production processes. By 2005,
EPA was developing a rule to authorize flexible air permits more broadly
and apply the lessons learned from the pilot projects.30 Although these
were not multimedia permits like the New Jersey pilots that are discussed
in chapter 6, they took an administratively challenging process and
accommodated the needs of permitting agencies and industry while
delivering a better environmental result. They illustrate the kind of incre-
mental innovation that will promote the transition to a new regulation
discussed in chapter 7.
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To explore the lessons of reinvention further, the next section presents
three case studies of other innovation programs: voluntary challenge pro-
grams, alternative regulatory agreements (Project XL), and the Performance
Track. They shared two features common to voluntary initiatives gener-
ally. First, they were carried out without specific statutory authority.
Legally, EPA was freelancing. This was a weakness because it limited what
EPA could do. It also was a strength because it enabled government to
respond to issues and try new ideas without having to meet detailed legal
prescriptions. The second shared feature is a consequence of the first.
Participation was voluntary. Firms took part because they saw benefits in
doing so. Just why they participated has been the subject of research that
is discussed later. What matters is that firms stepped forward and entered
into new relationships with agencies. This simple fact may be more impor-
tant in the long run than any actual results that were achieved.

The OECD report cited earlier defined two types of government-
sponsored initiatives: negotiated agreements between industry and gov-
ernment and those in which government invites participation from
industry. Of the cases discussed here, Project XL clearly illustrates the
first. Voluntary challenge programs and the Performance Track fit the
second type. This chapter briefly describes the iniatives, the motives for
participating in them, and the lessons that may be drawn. We begin with
voluntary challenge programs. They came first and built a foundation for
what would follow.

Voluntary Challenge Programs
Several federal initiatives in the 1990s tested the notion that firms
improve environmentally only when they are forced to do so by regula-
tions.31 In challenge programs, government selects an issue, usually one
for which it lacks legal authority to do much of anything, and challenges
industry and others to voluntarily achieve measurable results. Participants
usually report on their progress and receive recognition and possibly
other symbolic benefits from government for their accomplishments. In
the United States during the 1990s, many voluntary challenge programs
were designed to achieve climate change and pollution prevention goals,
especially measures incorporated under the Clinton administration’s
Climate Action Program.
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Not all voluntary programs fit this description of a challenge program.
By late 2005, of more than sixty voluntary programs listed on EPA’s
“Partners” web site, fewer than ten involved efforts to get industry and
others to commit to achieving and reporting on measurable goals.32 The
other programs are technical assistance or partnership activities that
offer information and promote cooperation but do not necessarily chal-
lenge participants to achieve measurable goals. Examples of programs
that do not ask for action toward specific goals are the Landfill Methane
Outreach Program, Design for the Environment, and the Water Use
Efficiency Program. These may produce environmental and business ben-
efits and change relationships between government and industry, but
they do not ask participants to publicly define and report on quantitative
goals, so they are not the topic of this discussion.

The mold for challenge programs based on voluntary commitments
was cast with the 33/50 program launched by Administrator William
Reilly in 1991. Early rounds of reporting under the Toxics Release In-
ventory had revealed that many kinds of toxic releases were not covered
by existing regulations. Rather than seek legal authority to control them,
Reilly challenged industry to reduce them voluntarily. The EPA invited
firms to commit publicly to reducing releases of seventeen priority TRI
chemicals by 33 percent in 1992 and 50 percent in 1995. In exchange,
EPA would recognize the companies for their participation and achieve-
ments. To encourage participation, Reilly and EPA implied that a failure
to voluntarily make reductions could lead to new regulations.

According to EPA’s accounting, 33/50 succeeded. In the end, reported
reductions exceeded the original 33 and 50 percent goals, leading to emis-
sion cuts of 491 million and 744 pounds, respectively. Nevertheless, there
has been criticism of this accounting. Studies by the General Account-
ability Office and INFORM concluded that EPA had overstated the pro-
gram’s success by counting reductions achieved before 1991, when it
began, and by including reductions from firms that were not part of the
program. Another criticism was that the reductions were achieved mostly
through pollution control and recycling, not by reducing pollution at the
source, which was the preferred method.33

Still, the 33/50 program—not just its results but the very idea of
33/50—struck a chord. Until then, industry had acted to protect the
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environment when it was forced to do so by government rules. In a zero-
sum universe, amoral calculators do not act to protect the environment
unless they are legally compelled to do so. The 33/50 program suggested
that the potential for win-win solutions was not just a theoretical con-
struct. If firms will voluntarily reduce releases of harmful chemicals to
gain recognition from EPA as well as to avoid more stringent and unpre-
dictable regulation what else would they do if they were challenged by
government?

This initial response to 33/50 triggered a steady flow of programs
based on voluntary commitments in the 1990s, stimulated and funded in
large part by the Clinton administration’s Climate Action Plan. Begun in
1994, WasteWise challenged firms to commit to reducing the volumes
of solid waste they generated. ClimateWise (later replaced by Climate
Leaders) induced firms to reduce releases of greenhouse gases. In what
became the largest voluntary program of all, Energy Star challenged
computer makers, and later manufacturers of other products, to achieve
more energy-efficient designs. Later, the federal government announced
it would give preference to Energy Star products in purchasing decisions,
an action that offered clear business value to participants.

By the early 2000s, voluntary challenge programs were active in sev-
eral areas. In Climate Leaders, launched in February 2002, whether or
not firms commit to measurable goals is optional. Of some seventy part-
ners listed in August 2005, thirty-nine had made such commitments. For
example, S.C. Johnson committed to a 23 percent reduction in green-
house gases per pound of product by 2005, using a 2000 baseline; Pfizer
committed to a 35 percent reduction per dollar of revenue by 2007, with
a 2000 baseline; and Eastman Kodak committed to a 10 percent reduc-
tion between 2002 and 2008.34 Others that may be classified as challenge
programs included the Green Power Partnership, National Partnership
for Environmental Priorities, and WasteWise, which by mid-2005 had
grown to more than 1,400 partners. The Performance Track resembles
these challenge programs but it differs in so many respects that it is dis-
cussed separately.

A recurring issue for EPA is how challenge programs fit together and
how they link with the regulatory programs that overwhelmingly define
its work. An EPA study in 1999 found that less than 1 percent of agency
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resources went to voluntary programs; the bulk of that was for the well-
funded Energy Star. Most were started at the initiative of specific offices
or as a broader effort to address issues for which an administration did
not have or seek statutory authority. Although many industry leaders
have participated in these programs, many firms also complain that the
range and variety of such programs and the lack of business benefits
beyond that of recognition limit their value.35 In recent years, EPA has
initiated efforts to achieve more coherence and coordination among its
voluntary programs. Still, although there is some coordination, there are
few or no strategic links among them or an overall plan for how they
should fit with regulation.

Why the interest in challenge programs? From the agency side, they
responded to the gap between what many people thought needed to be
done and what the prevailing political climate allowed them to do. As
the old regulation came under growing criticism, support for merely
expanding it and making it more stringent declined, especially after pas-
sage of the revised Clean Air Act in 1990. In John Kingdon’s terms, the
problem stream was changing, but the politics stream was at a stalemate.
The policy stream adapted by getting results through voluntary action
that did not require the consent of the politics stream.

In addition, for their advocates, these programs were a way of chang-
ing the old adversarial relationships among government, industry, and
environmentalists. Here at last were things that everyone could agree on:
that greenhouse gases should be reduced, that less solid waste should
be generated, and that products should be designed to use less energy.
Debates about legal rights and regulatory controls could be replaced
with discussions about preventing pollution, working with stakeholders,
using resources more efficiently, and raising the performance bar. After
decades of often intense regulatory conflict, challenge programs were a
breath of fresh air for people in government and industry. Although the
results are difficult to measure, the programs surely have had positive
effects on government–business relations, at least among the more pro-
gressive firms that participate in them.

Why did industry cooperate? Why would some 13,000 firms agree to
work cooperatively with EPA, in most cases committing to report publicly
on their ability to meet goals that went beyond any legal obligations? This
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question has drawn a great deal of interest from researchers.36 Their
answers reflect the changes that occurred in the strategic context for envi-
ronmental management in the 1980s and 1990s, as assumptions about an
inevitable zero sum were replaced by a belief in potential win-wins. This
belief that environmental and economic successes are not always at odds
made voluntary challenge programs possible.

The available evidence suggests four main reasons why firms partici-
pate in challenge programs. All are consistent with arguments used in
chapter 4 to explain the greening of industry. One is recognition from
government and by extension, from others, such as investors, employees,
insurers, and communities. Firms compete on many dimensions, includ-
ing public image and reputation. Customers, suppliers, employees, com-
munities, investors—all may be favorably impressed by EPA recognition
of a firm’s environmental achievements. In the terms of Reinhardt’s analy-
sis, firms take part because it helps to differentiate them and their prod-
ucts and perhaps to gain a first-mover advantage over their competitors.

Another reason for participating is the opportunity to develop positive
relationships with regulators. To qualify for these programs, a firm or
facility must pass a federal and state compliance screen. This means it
has an acceptable compliance record and may be recognized as a good
actor in a legal sense as well as being committed to achieving certain
goals. Furthermore, should compliance issues arise, a firm may be better
able to resolve them cooperatively, with fewer legal sanctions and harm
to its reputation. Administrative changes, such as permitting modifica-
tions, may come easier and faster. A firm may also have better access to
government when it wants to influence policy. In Reinhardt’s terms, tak-
ing part in challenge programs helps firms manage risk and uncertainty
by developing more predictable, collaborative relationships with regula-
tors. It also may help them deal with competition by giving them access
to information about possible regulatory changes or providing them with
opportunities to participate in innovative projects—such as flexible per-
mitting—that could give them an advantage over their competitors.

A third reason companies participate is to gain access to information
and resources. This may be especially appealing to small and medium-
sized firms. The EPA does provide limited forms of technical assistance
for firms that want to commit to reducing waste, improving energy
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efficiency, using less water, or preventing pollution in other ways. A firm
may become part of a community for developing and sharing best practices.
This may help cut internal operating costs and reduce regulatory uncer-
tainty. Small firms also may benefit from opportunities to interact with the
larger, more innovative ones and have access to their resources and expert-
ise as a result of their involvement in voluntary challenge programs.

Yet a fourth reason that has not been appreciated sufficiently in the lit-
erature is that participation in voluntary programs gives leverage to
internal change agents in firms. Often the agent is a plant or corporate
environmental manager; at other times it may be someone in the corpo-
rate business unit. People within a firm that want to strengthen its com-
mitment to pollution prevention, environmental management systems,
product stewardship, or other aspects of its environmental policies may
use government voluntary programs to obtain a public commitment and
hold the firm or facility accountable for its performance. Once a com-
mitment is made publicly and a company begins to receive attention as
part of a program, internal change agents may find that their leverage for
getting the necessary investments and decisions made to achieve those
commitments is far greater than it might have been. These internal
dynamics should receive more attention in the research on voluntary
programs. All four of these reasons apply to the two other voluntary pro-
grams that are discussed in the next section. What the next two offer that
challenge programs do not, however, is some kind of connection to how
one is treated under the regulatory system.

What is missing in challenge programs is that link with regulation.
Taking part in WasteWise, Climate Leaders, or other such programs does
not lead to more flexible permitting, less reporting, or other preferential
treatment. At the same time, however, the costs of participating are min-
imal. Firms may commit to goals in writing, but they do not assume
formal legal obligations. They may report their results, often without
verification. Often, reporting is not even required. Challenge programs
offer modest benefits but at the same time impose few burdens. If they
are to provide stepping-stones to a new regulation, they need at some
point to connect with the regulatory programs that overwhelmingly
define government’s relationship with industry. Two other programs
coming out of the reinvention era—Project XL and the Performance
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Track—were designed explicitly to link voluntary efforts by industry
with regulation. Although they were built upon government’s experience
with challenge programs, they differ in this crucial respect.

Project Excellence and Leadership (XL)
A core premise of reinvention generally is that the people closest to the
action (on the proverbial shop floor) know more about how to solve
problems than those farther away. A corollary is that the people making
the chemicals, semiconductors, autos, or steel know more about how to
reduce pollution and make safer products than regulators. Yet regulation
in the United States is based on the premise that government knows best,
not only in defining what goals to meet but deciding how to meet them.

Often failed policy innovations turn out to be successful because they
are so instructive. This was the case with a project EPA undertook with
the Amoco Corporation at a refinery in Yorktown, Virginia, in the early
1990s. The project originated with a conversation between an EPA pol-
icy official and an Amoco manager in 1989. The topic was how regula-
tion and information drive behavior at an industrial facility. Typically,
facility environmental managers are focused on maintaining compli-
ance—responding to a range of specific rules, by category of release,
from many levels of government—rather than on reducing environmen-
tal impacts in a comprehensive or cost-effective way. If facility managers
knew more about overall releases and had flexibility in deciding how and
where to reduce them, could they deliver better results than they do
under current regulations?

With this question, the project was born. The EPA and Amoco agreed
to conduct an inventory of environmental releases at the Yorktown
plant. Their goal was to determine the best overall strategy for the facility.
They found that the existing rules did not offer the most cost-effective
approach for controlling pollution. For example, to meet existing rules,
Amoco had to reduce air emissions of hydrocarbons that are due to fugi-
tive releases (i.e., leaks) at a cost of $2,400 per ton. However, the proj-
ect team found that Amoco could reduce hydrocarbon even more by
controlling emissions from its dock transfer operations, where the oil is
unloaded from ships, at one-fifth the cost per ton.37 These emissions were
unregulated. Here was a chance to get a better result, and for less money.
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This also was an example of Bardach and Kagan’s concept of regula-
tory unreasonableness, in which uniform rules do not make sense when
they are applied to specific circumstances. In the end, EPA decided it
lacked the authority to trade off one set of controls (on fugitive emis-
sions) for another (those from the transfer operations), regardless of the
better results that could have been realized at less cost. Still, the Amoco
project illustrated what was widely known in business circles: Many
opportunities for cost-effective pollution reduction are not pursued be-
cause of highly prescriptive rules. In The Death of Common Sense, his
critique of what he argued were the stultifying effects of overly prescrip-
tive regulations, Philip Howard later cited the rule in the Amoco case as
“almost perfect in its failure: It maximized the cost to Amoco while min-
imizing the benefit to the public.”38

Project XL drew its inspiration from the Amoco experience. The les-
son drawn by later policy makers was that government should specify
results but should allow industry more discretion in determining how to
achieve them. If opportunities for cost-effective environmental improve-
ment were being lost at this one facility, then what opportunities were
being lost every day, around the country, because of overly specific rules
that allowed no flexibility for “common sense” solutions?

Announced as part of the program for Reinventing Environmental
Regulation in March 1995, Project XL offered a simple quid pro quo:
Regulated firms would have “the flexibility to develop alternative strate-
gies that will replace or modify specific regulatory requirements on the
condition that they produce greater environmental benefits.”39 Gov-
ernment and industry would work together to improve the environment
and the economy. It was the classic win-win situation. Government
would pressure industry for results, but empower managers on the shop
floor to decide how best to achieve them. Stakeholder panels would rep-
resent community interests and provide a citizen perspective for changes
that, admittedly, would test the limits of EPA’s legal authority.

The mechanics of XL went like this: Once EPA approved an initial
proposal, the applicant worked with federal, state, and local authorities
and citizen groups on a final project agreement. The agreement defined
the steps the company would take to improve its performance, the flexi-
bility (in the form of exceptions to existing rules) regulators would pro-
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vide, the ways to measure performance, and the expected environmen-
tal benefits that would be achieved. Once the agencies approved and
local stakeholders agreed, the final project agreement became legally
enforceable, allowing a company to implement its program. Still, these
agreements may be the subject of litigation if they are challenged un-
der the citizen suit provisions of environmental statutes. This concern
about litigation had a chilling effect on what the government thought it
could commit to in the agreements and made companies more cautious
as well.40

The public announcements for XL set a goal of fifty applications
within the first year. At first, there was a flurry of interest. Over a dozen
companies applied in the initial round. Most were large firms like Intel,
3M, Union Carbide, and Merck. Soon after the launch, however, the
flow slowed to a trickle, as several policy issues arose and other appli-
cants waited to see how they were handled.

Three issues in particular dogged the XL process over the next few
years. One was the level of environmental benefits a project should have
to deliver. The original notice asked for benefits greater than what would
be achieved under existing rules. This implied a modest goal of incre-
mental benefits. Under pressure from environmentalists, EPA soon
turned this into a goal of “superior” performance, which many inter-
preted as superior in an absolute sense rather than just measurably bet-
ter than existing performance. Like such absolutes as truth or justice, the
concept of superior environmental performance is, in a practical sense,
undefinable. It could be and often was debated endlessly. In the Intel
negotiations, for example, although the local stakeholder panel had
endorsed the agreement, the Natural Resources Defense Council (not a
member of the panel) kept pressing for more. An Intel issues manager
expressed her frustration with the NRDC and EPA by commenting at
one point that “We’re being measured against some theoretical nirvana.
No matter what we do. It’s not enough.”41 Similar frustrations surely
were expressed in the 3M and other negotiations as well.

A second issue went right to the heart of reinvention as it was practiced
in the 1990s—the design and legitimacy of stakeholder processes. The
best illustration is the Intel project, which EPA eventually did approve.
Intel worked closely with its local stakeholder group, holding hundreds
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of hours of meetings as it negotiated the final project agreement. The local
group raised issues, but it supported the agreement that came out of the
negotiations. As the process unfolded, however, national advocacy groups
like the Natural Resources Defense Council, and even some regional
groups from other parts of the country, pressed for a role in the Intel dis-
cussions. They argued that if, as EPA said consistently, Project XL was a
way to test ideas locally that could be applied nationally, stakeholders
from elsewhere should have a say in the result.

This is an interesting theory of political representation. If we adopt the
premise, as most reinventors did, that those affected by a decision should
be part of the process for making it, and if the purpose of a program is
to generate ideas for national policy change, then perhaps EPA should
have expanded representation beyond the local stakeholder groups.
However, this quickly reaches a point of absurdity. For example, a facil-
ity manager in Minnesota told me that at one point an EPA staffer pro-
posed to him that all state environmental agencies should have been
among his project stakeholders because the project could generate
lessons that would be applied nationally. Although it was obviously
impractical, this comment suggests where an uncritical approach to
stakeholder involvement may lead.

The third issue was the lack of a statutory basis for XL. Voluntary
challenge programs are appealing because they enable people to think
about the environment without being too constrained by legal prescrip-
tions. In contrast, Project XL was designed specifically to modify require-
ments. The particularity of most environmental laws, the complexity of
the regulations already on the books, and disagreements within EPA over
how much flexibility to allow imposed major constraints on what the
project agreements could authorize. Like other reinvention efforts, XL
suffered “from the general problem that no legal authority exists for EPA
to relax certain requirements in exchange for greater environmental ben-
efits.”42 The very prescriptiveness of the existing laws and regulations
that XL was designed to overcome became an important limiting factor
in the project agreements.

The first few years of XL were difficult. Within EPA, there were dis-
agreements over the goals, criteria, and even the legal validity of the pro-
gram. Still, even after the hard lessons of these first years, XL began to
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show progress. The last year of the Clinton administration brought a
renewed commitment to making XL work and completing the many
negotiations under way. The EPA showed an excellent capacity for learn-
ing by attempting to clarify several issues that had come up and provid-
ing guidance to participants.43 In a September 2000 report on XL, EPA
was finally able to list fifty projects meeting the target set in March 1995.
These included projects with International Paper, IBM, Anderson
Corporation, NASA White Sands, and PPG Industries, among others.
The transaction costs of negotiating the project agreements could be sub-
stantial. In the seventeen months of negotiation needed to get the Intel
agreement in place, for example, the firm and the government together
spent nearly $600,000.44 There was a learning curve, however; by 2001
the average cost of negotiating an XL agreement had fallen to about
$100,000.45

The EPA’s Comprehensive Report on Project XL, based on the expe-
rience through 2000, documents many of the results. It provides a
detailed assessment of each project and the lessons learned. Whether
the long-term effects of these projects will come even close to the
expectations XL created is uncertain. The EPA lists some seventy inno-
vations coming out of the more than fifty projects. At times these led
to visible policy change. An example is the air permitting innovation
known as plant-wide applicability limits that was tested in the Intel,
Merck, Weyerhaeuser, and Anderson projects. This experience later
proved to be useful in developing EPA’s new system for flexible air per-
mits in the early 2000s. Other researchers have found evidence that
participants in XL were able to deliver better environmental results
than they otherwise would have shown.46 Consistent with the original
intent of the program, the EPA Comprehensive Report concluded that
the “true value” of XL lies in “revealing improvements that can be applied
either voluntarily or through regulatory change to achieve better results
on a much broader scale.”47

Whatever its long-term effects, Project XL is worth studying for sev-
eral reasons. Unlike challenge programs, it aimed to engage the reg-
ulatory system. It was designed to link measurable improvements to
enhanced flexibility that would yield economic benefits to firms, as
well as give them an opportunity to do better environmentally. It also
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acknowledged that the old regulation, with its rigidity, high transaction
costs, and philosophy of bureaucratic control, could hinder performance
improvements as well as being costly for firms. Here, in EPA’s own pro-
gram, was a validation of much of the revisionist critique. Project XL
also provided experience with negotiated agreements, which have been
used far more extensively in Europe and Japan than in the United States.
If, as my final chapter suggests, negotiated agreements between govern-
ment and industry offer a promising tool for a new regulation, then the
XL experience offers some important lessons.

The National Environmental Performance Track
A characteristic of the old regulation is that at least officially, everybody
is treated pretty much the same. The goal is total compliance. Those who
fall short face the prospect of financial penalties and public shaming.
Those who do better are not of much interest to regulators until the next
inspection occurs. Interactions among agencies and industry emphasize
the negative, with many sticks and few carrots.

There are several problems with this approach. First, it means that
regulators may not be using their resources wisely. They may be spend-
ing as much time and effort overseeing the very good actors as they are
overseeing the very poor ones. Second, it means all facilities are subjected
to the same transaction costs—in reporting, monitoring, record keeping,
and permitting—regardless of how well they perform. Because the sys-
tem has to be designed to ensure the compliance of the lowest common
denominator (that is, the likely noncompliers), these transaction costs
are substantial. Third, this “everybody is the same” approach offers
the better facilities little incentive to do more than comply. Their over-
whelming concern is with avoiding sticks, not earning carrots, especially
when there are few carrots to be earned.

When much of industry was resisting environmental controls, and
many firms had trouble just staying in compliance, the exclusive empha-
sis on sticks over carrots made sense. As the performance of many firms
has improved over the past two decades, however, it has made less sense.
Seeking to reduce costs, improve their image, avoid liabilities, impress
investors, and satisfy customers, many firms do far more than comply.
Still, however green a company may be, regulators officially do not care,
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at least not in how they treat firms in permitting, enforcement, monitor-
ing, and other regulatory functions.

The idea of distinguishing firms based on beyond-compliance per-
formance was articulated in the mid-1990s in the Aspen Institute’s
Alternative Path project. Many states began to create performance tracks
before EPA designed its own. In the late 1990s, New Jersey created a
Gold and a two-level Silver Track program. Oregon created a Green
Permits program that defined three levels of performance and offered,
among other incentives, reduced permitting fees for participants. By mid-
2005, the number of state programs that incorporated the performance
track concept had grown to more than twenty, including Texas, Virginia,
Utah, and Georgia, among others. Some offered only recognition; others
reduced permit fees or gave expedited treatment to participants on
administrative issues. A few of these state programs are discussed in
more detail in chapter 6.

The EPA signaled an interest in performance-based regulation in July
1999 in its Aiming for Excellence report. It described the concept as one
of “allowing top performers more flexibility in how they meet regulatory
requirements if they do more to protect the environment and assure
accountability.”48 To apply the concept, EPA launched its National
Environmental Performance Track in June 2000. This was the final rein-
vention initiative of Carol Browner’s term at EPA. That it was launched
only six months after design work began in January 2000 was due
largely to her strong personal support.49 She was able to leave a legacy
that carried over into the next administration.

The EPA solicited applications from facilities that could meet four cri-
teria: a record of sustained compliance with environmental laws, use of
an environmental management system that included several key ele-
ments, ways of identifying and responding to community issues, and a
commitment to continuous improvement in environmental perform-
ance.50 Applicants meet the last criterion by showing recent improvement
in at least two indicators of environmental performance and committing
to goals in four other indicators during their three years of membership.
These goals are drawn from a list of some three dozen indicators falling
into twelve categories of environmental performance. Some are regulated
categories (such as air emissions or water discharges) while others are
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unregulated by EPA (such as energy, water, or materials use and product
impacts). To qualify for membership, applicants commit to achieving
results that exceed their existing regulatory requirements.

Some 250 facilities applied in the first round, and about 225 were
accepted. Overall, by April 2005, 601 facilities had applied, of which
482 were accepted.51 However, the number of members at any time is
lower; it stood at about 400 in April 2006. Unlike most other voluntary
programs, facilities that do not maintain their qualifications are dropped.
Some 50 facilities have been asked to leave, typically because of defi-
ciencies in their EMS or failure to meet other obligations, such as filing
an annual performance report. Some have withdrawn or decided not to
renew their membership. The EPA and state agencies visit about 10 per-
cent of the members annually to assess their performance, seek feedback
on the program itself, and build more collaborative relationships.
Facilities must renew their membership every three years. As an incentive
to qualify for the program and promote its goals, members receive sev-
eral forms of recognition from EPA and the states and become eligible
for regulatory incentives that reduce costs and increase flexibility. Other
benefits include recognition by firms that rate socially responsible invest-
ments, the possibility of reduced insurance premiums, and more cooper-
ative relationships with federal and state regulators. The strategy is to
encourage environmental results from industry by providing carrots
rather than threatening to use sticks.

Although interest in Performance Track has come mostly from the
larger private firms, particularly those in heavily regulated sectors, mem-
bers also include smaller manufacturing facilities, the service sector, fed-
eral agencies, and local government as well. Still, three-fourths of the
members are from the manufacturing sector, with chemicals and elec-
tronics accounting for about one-fourth of the total. Participation is by
facility, but several firms have decided to participate with multiple facil-
ities, including Johnson & Johnson, International Paper, 3M, Dupont,
Baxter, Pfizer, Rockwell-Collins, Lockheed Martin, and Bristol-Myers
Squibb. In July 2004, to encourage more of such company-wide partici-
pation, EPA announced that firms that participate broadly in the facility-
based program and follow certain practices at the company level could
be recognized as Performance Track Corporate Leaders as an additional

146 Chapter 5

06636_ Ch05.qxd  05/18/06  3:52 AM  Page 146



form of recognition. The EPA selected Johnson & Johnson, Baxter, and
Rockwell-Collins as the first Corporate Leaders.

Based on lessons learned from previous reinvention experience, espe-
cially Project XL, Performance Track was designed to be low on trans-
action costs. Although there are discussions with facilities on their
applications, especially on the performance commitments, participation
is not determined through case-by-case negotiation as it was in XL. The
EPA works with states in reviewing applications and consults with local
officials and community representatives, but does not routinely visit an
applicant’s site before making a decision. Applicants certify that their
EMS contains the required elements and verify that their EMS has been
independently assessed. The EPA and state agencies conduct site visits
with several facilities annually to verify that they are meeting the
program criteria and share information. Participants must complete
an annual report each year or they are removed from the program.
Similarly, when serious deficiencies with respect to the EMS or other pro-
gram criteria are found, as occurred especially with some of the initial
members, they must be corrected within a reasonable time or the facility
is asked to withdraw.

Performance Track is noteworthy in several respects. Like XL, but
unlike other voluntary programs, it was designed to engage the regula-
tory system. From the start, the intent was to treat program members dif-
ferently from other facilities. For example, EPA considers Performance
Track facilities to be a “low priority for routine inspection,” which
means they generally will not be the subject of an EPA inspection with-
out cause (although states still inspect them). In addition, EPA has initi-
ated regulatory changes that will reduce routine compliance reporting
and grant specific kinds of regulatory flexibility for program members.52

The plan is to expand these regulatory incentives as the program
matures. These incentives reflected the core premise of the program:
Facilities with a strong compliance record, a sound EMS, community
outreach, and demonstrated performance beyond what the law specifies
do not require the same level of regulatory oversight as others.

Also significant was the emphasis on performance measurement. As a
regulatory agency, EPA historically has been interested in performance only
as it affects the compliance status of a facility. Compliance is a narrow
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measure of performance. Performance Track set out a much more com-
prehensive framework. It includes areas of performance where EPA has
regulatory authority as well as those where it does not. The goal is not
only to encourage beyond-compliance behavior but also to improve the
ability of government and firms to measure performance. Members
report not only on their absolute performance but also their results rela-
tive to changes in levels of production or other normalizing factor. The
overall program results are documented in an annual progress report
issued in April of each year. In addition, the applications and annual
reports of each member are available to the public on the Performance
Track web site. With its emphasis on measurement, Performance Track
may be said to provide the most comprehensive and systematic perform-
ance reporting of any voluntary environmental program to date.53

Of course, the fact that members of Performance Tack have shown
environmental results beyond what the law requires does not mean that
they did it just because of the program. At best, government voluntary
programs serve to reinforce and perhaps to exploit the many other fac-
tors that cause firms to behave in environmentally responsible ways. To
some degree, Performance Track allows high-performing facilities and
firms to claim credit for what they are already doing. However, mem-
bership in this kind of voluntary program may encourage firms to do
more, such as strengthening their performance goals and ability to meas-
ure results, enhancing their environmental management system, or in-
creasing their level of community outreach in order to bring themselves
to the level needed to qualify for the program’s benefits. In addition, once
they are in, their visibility and public commitments as members places
pressure on them to maintain and even improve their qualifications. To
the extent that they gain more flexibility and are subject to lower regula-
tory transaction costs as program members, they also may be in a position
to reduce their own operating costs and make other kinds of environ-
mental improvements. Furthermore, if relationships and opportunities
for dialogue and information sharing among members and with govern-
ment improve, there should be other changes in behavior that may trans-
late into better environmental results.

Unlike Project XL, which had largely run its course by the early
2000s, Performance Track was active and growing by the fall of 2005.
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Although it began under administrator Browner in the Clinton adminis-
tration, it was endorsed strongly by administrators Whitman, Leavitt,
and Johnson in the Bush administration. In addition to maintaining a
steady growth rate and demonstrating the environmental benefits that
may be gained though this kind of voluntary program, EPA was work-
ing to integrate Performance Track into its planning and regulatory sys-
tems and to strengthen its relationship to state environmental agencies,
especially those with similar programs. As a sign of EPA’s intentions, the
agency’s Innovations Action Council, a group of senior officials who set
policy for innovation projects, named Performance Track as a top prior-
ity for agency-wide scale-up in 2004. Still, the agency investment in the
program has lagged behind expectations. In this sense, Performance
Track illustrates the difficulty in institutionalizing new approaches in a
complex, interdependent system that still is founded on the principles of
the old regulation.

Learning from the Three Kinds of Reinvention
What lessons may be drawn from these initiatives? First, they show that
cooperation is possible. Different interests may set aside old antagonisms
and achieve measurable goals. Many in industry are willing to take risks
and cooperate with EPA, something that was almost unthinkable thirty
years ago. Moreover, their participation illustrates how government car-
rots may be consistent with the business interests of firms. These efforts
also show that agencies may be effective by being more than just regula-
tors. As a source of information, validator of best practices, and dissem-
inator of ideas, agencies may play new and varied roles in environmental
protection. Finally, these initiatives allow government and business to
search for solutions in an extended learning process, a point that is
explored more in the next chapter.

Voluntary challenge programs may take us only so far. Many of the
results ascribed to them are suspect. Beginning with the claims about
33/50, advocates often were more concerned with claiming credit than
establishing the validity of their programs. The reality is that sponsors of
challenge programs must constantly seek participants and show results
if they are to justify their continuation. As a result, there has been too
little concern with holding participants accountable and documenting
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results. Lacking statutory grounding, often with uncertain budgets, pro-
gram managers sometimes have stressed public relations over the neutral
presentation of environmental results. It is difficult to find evidence that
challenge programs achieved environmental results that were verifiably
better than business as usual would have delivered.

Assessments of Project XL were influenced by the overblown expecta-
tions that were created from the start. With all the hyperbole about how
“bold” it was and President Clinton claiming that government would
“throw away the rule book” in search of commonsense solutions, prob-
ably anything EPA and industry did would have fallen short. Still, XL
offers stepping-stones toward a new regulation. First, it reinforced the
idea, introduced by the Amoco project and much anecdotal evidence,
that regulation was so fragmented, prescriptive, and inflexible that it
actually could hinder innovation and cost-effective solutions. Lessons
from many of the fifty projects document the revisionist critics’ claim
that regulation was less effective and more costly than it could be. In this
light, XL offers case studies on the limits of the old regulation.

A second lesson concerns the potential and pitfalls of negotiating envi-
ronmental agreements that create legally enforceable contracts between
government and industry. True, the transaction costs were high, and
there was much delay and uncertainty along the way, but high transac-
tion costs are not inevitable. A study of the first eleven XL projects by
Resources for the Future found that the transaction costs per project
came to $460,000, of which $350,000 was borne by the facility and
$110,000 by the EPA regional office. The facilities reported that only
about one-fifth of these costs were related to stakeholder interaction. A
much larger source of costs (half of the total) was interacting with and
gaining final approval from EPA. “Thus,” the study concludes, “EPA
management problems were identified by our respondents as being the
most important sources of costs.”54 The meaning of superior environ-
mental performance and the lack of coordination among regional, state,
and headquarters offices were seen as the more time-consuming issues in
gaining EPA approval. With more experience, clearer legal authority, and
better alignment within agencies, it should be possible to negotiate agree-
ments more economically. Experience with innovation has shown that
there are learning curves, and that new approaches may be implemented
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more efficiently over time. Better policy alignment within agencies also
may reduce the transaction costs of innovation.

A third lesson concerns how and when to involve stakeholders.
Throughout the 1990s, muddled thinking and unrealistic expectations
about stakeholder roles plagued reinvention. Usually defined as anyone
affected by a decision, the concept of stakeholder involvement was so
vague and expandable that it was used as a justification for giving nearly
any disaffected interest a veto. The notion that stakeholders should have
to reach consensus rather than be part of a collaborative process com-
plicated matters even more.55 Consensus requires the consent by all or
nearly all the parties to a process. Collaboration means that affected
interests are consulted but do not necessarily have to consent before
action is taken. Consensus sets a very high standard for innovation
because some set of interests is nearly always likely to object. The key
lesson learned was the importance of being clear about who participates
and their roles. Otherwise, opponents use the stakeholder issue as a tac-
tic for blocking action, as some did with XL. In this respect, there were
signs of learning. In later projects, XL did shift from a consensus model
to a more collaborative one. Based on the XL experience, Performance
Track was designed from the start to promote collaboration, but not to
achieve consensus on every aspect of the program’s design.

The primary lesson of the Performance Track is that it is possible to
rationally differentiate among facilities based on their performance. To
the extent that agencies had recognized differences among facilities in the
past, it had been informal and focused on the absence of negatives. Now
EPA was formally differentiating among them to account for the pres-
ence of positives (the EMS, performance targets, and community out-
reach) as well as the absence of negatives (no major compliance issues.)
Although this process will become more complex as the consequences of
differentiation grow, the Performance Track demonstrates that a formal
tiering of regulated and other facilities is feasible. Some firms and facili-
ties do better than others, and it is possible to analytically recognize this,
based on the available information.

Performance Track also offers lessons on the role of an EMS and per-
formance measurement. Early assessments suggested that an independent
review of an EMS lends more confidence in its quality. As a consequence,
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in January 2004, EPA began requiring applicants to have undergone an
independent assessment of their EMS, although it stopped short of
requiring formal, third-party certification. Other lessons of this program,
reinforced by some of the more recent EMS research, suggest that iden-
tifying one’s “significant environmental aspects” provides both a process
and a discipline for continuous improvement. In addition, having facili-
ties commit to and report on performance has yielded valuable lessons
on setting and measuring progress toward concrete goals. Participation
in programs like Performance Track also offers another benefit by
strengthening the hand of advocates within facilities and firms for pro-
gressive and innovative environmental policies.

Of course, changes were occurring at the federal and state levels beyond
those discussed here. Several initiatives in the 1990s and early 2000s
improved relationships among government, business, and others; created
a basis for more collaboration; explored solutions on the basis of industry
and economic sectors; and used technical assistance to complement the
traditional stick of deterrence.56 There were many efforts to make the old
regulation more workable. In many respects, these efforts may be studied
as modest stepping-stones to a new regulation. Still, except perhaps for the
industry sector projects and some EMS activities, these initiatives were
aimed at making incremental changes at the margins of the old regulation
rather than achieving something more fundamental.57

Voluntary Environmental Programs and the New Regulation

Tired of the stale old debate over having more or less regulation, in the
1990s the revisionist critics called for a different kind of regulation.
It would emphasize performance, cooperation, trust, and continuous
improvement over bureaucratic controls, adversarialism, distrust, and
compliance. In calling for change, critics envisioned a new system that
would build upon and grow incrementally out of the old one. They were
realistic, and they accepted the need for rules backed by government
coercion. However, the limits in the old regulation, and the changes in
problems, institutions, and economic relationships that had occurred,
made it necessary to rethink and redesign regulation as it had existed for
nearly three decades.
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At the federal level in the 1990s, these efforts took the form of vari-
ous reinvention initiatives, the more important of which have been
discussed here. Seeing these initiatives in the context of an expanded
international use of voluntary programs serves two purposes. First, it
reinforces the point that dissatisfaction with the old and the search for a
new regulation was not limited to the United States. Nor was it merely a
superficial reaction to political events. It was part of a broader, deeper
trend that is evident in many countries. Second, it links the lessons of
reinvention with the lessons of voluntary programs more generally.
Research on voluntary programs may help in understanding reinvention
and drawing lessons for a new regulation. Despite the difficulties in eval-
uating the effects of voluntary programs, and there are several, more
research may help to clarify the role of voluntary initiatives and their
relationship to more conventional regulatory instruments. It is clear from
most of the research, however, that voluntary programs are most effec-
tive when they are reinforced with or backed up by the prospect of reg-
ulation (sticks) or when government provides carrots that will encourage
industry to participate and achieve results.58 That voluntary programs
have not shown impressive results on their own does not mean that they
could not deliver better results when they are more effectively linked to
government sticks and carrots.

Despite the several efforts to innovate, regulation in 2001 was not
much different from what it had been in 1991. Behavior and relation-
ships had changed somewhat; law and policy had changed very little. So
William Ruckelshaus could write in 1998 that EPA had made progress,
but “only at the margins of the agency’s programs.”59 This statement was
only slightly less valid by 2005. Why was change so difficult, and what
lessons may be drawn from the experience?

Almost anyone who has studied reinvention in the 1990s agrees that
the statutory framework posed major and probably insurmountable bar-
riers to systemic change. The irony of reinvention was that the very sys-
tem of laws and rules that was seen to require change was in fact a
principal impediment to change. Fragmentation by environmental
medium, a technology-based focus, and the specificity of laws and regu-
lations created an atmosphere that was unsuited to innovation. As the
next chapter argues, regulation was based on a model of what may be
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termed technical rather than conceptual or social learning. Put simply,
there was too little play in the system to allow people to learn and adapt
to what they had learned.

Of course, laws may be changed. Although there were proposals for
second-generation legislation that would have allowed more legal dis-
cretion to innovate, these were not passed.60 Even with existing laws,
it may be possible to achieve enough agreement to allow more than
marginal change. The EPA could have tried to stretch the limits of its au-
thority on programs like the CSI, XL, and Performance Track more
aggressively than it did, although at some legal risk. It generally did not,
because there was by no means a consensus within EPA, nor among its
core constituency groups, that a new regulation was workable or even
desirable. Decades of distrust would not vanish overnight, as debates
among industry and environmentalists revealed. Within government,
many program and enforcement officials were still committed to the fun-
damental outlines of the old rules-and-deterrence model. Without deter-
mined leadership from the White House or Capitol Hill, these kinds of
barriers are difficult to overcome.

Why the reluctance to change? A principal reason was fear of losing
what had been gained over the past four decades. Many activists were
convinced that loosening the fabric of the old regulation would lead to
its eventual unraveling. Walter Rosenbaum has written that “many envi-
ronmental organizations believe, or strongly suspect, that changes in reg-
ulatory procedures that appear to benefit industry, or other regulated
interests, constitute an EPA ‘sellout’ to big business or its allies.”61 The
old and not entirely unreasonable worries about agency capture still mat-
tered. Add to this the concerns from enforcement and program offices
and the national environmental organizations about the loss of influence
that could result from a more flexible regulation, and it should not be
surprising that many were reluctant to commit to change.

The view here is that EPA’s innovation efforts in the 1990s, and the
experience with voluntary initiatives generally, offer valuable stepping-
stones toward a new regulation. Given the lack of statutory authority
and conflict in the politics stream, these efforts were incremental. To be
sure, realistic expectations and consistent leadership could have made
XL and other programs more successful, but this should not obscure the
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lessons that may be drawn from the experience. Overall, these initiatives
applied most of the ideas the revisionist critics had been advancing in
the 1990s.

Of course, at least rhetorically, the reinvention era ended with the start
of the George W. Bush administration in 2001. Still, with the exception
of Project XL, many of the programs discussed here were continued
under administrators Whitman, Leavitt, and Johnson. To be sure, there
was always skepticism that voluntary programs could be used to forestall
calls for additional regulation, especially for the issue of climate change,
specifically regarding Climate Leaders. However, nearly all the efforts to
address climate change had been voluntary under the Clinton adminis-
tration as well. What is curious about the Bush leadership is that there
was not a more concerted effort to expand on programs that offered a
potential environmental and economic win-win (such as Performance
Track) and enjoyed strong support from progressive firms. Such initia-
tives were continued and supported under Bush, but they were not em-
braced as a path to a more efficient and collaborative regulation. This
topic is taken up the in the final chapter, which discusses the politics of
a new regulation.

Before moving on to the new regulation, however, it is important to
mine still other sources of ideas and experience. Our lesson drawing is
not yet complete. Widespread recognition of the need for change was not
unique to the federal government. It was part of a broader trend toward
a postmodern regulation. Nor was the recognition of the need for change
limited to the federal level, and certainly not to the United States. To
explore these broader trends, the next chapter sets out elements of a con-
ceptual framework for a new regulation and applies it to actions taken
in several American states, to local watershed and ecosystem initiatives,
and to environmental regulation in the Netherlands.
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6
Pieces of the Puzzle: Lesson Drawing for 
a New Regulation

The critical issues of lesson-drawing are not whether we can learn anything else-
where, but when, where, and how we learn.1

Chapters 4 and 5 examined trends in industry and the federal government
that compel as well as support the transition to a new environmental reg-
ulation. Changes in at least the top-performing firms suggest a need to
reconsider the regulatory strategies of the past three decades. The federal
efforts to respond to these changes under the narrow banner of reinven-
tion comprise an eclectic, often unfocused, but consistent attempt to
undertake a shift toward a more flexible, performance-based, and collab-
orative approach that addresses the dissatisfaction with the old regulation.

This chapter expands on two themes that were introduced in chap-
ter 5. The first is that reinvention in the 1990s was more than a superfi-
cial political response to the conservative assaults on environmental
programs launched in the mid-1990s. The felt need to change regula-
tion in this country reflected deeper social and economic changes that
were visible in other nations, as well as at other levels of government
in the United States. The second theme is that the 1990s offer fruitful
opportunities for what Richard Rose calls lesson drawing in public
policy.

The chapter considers four sources of ideas and experience. These will
be used to inform the discussion in chapter 7, which outlines a new envi-
ronmental regulation. The sources are:

● the social science literature on new patterns of governance, which sug-
gests the underlying forces that are driving changes in postmodern gov-
ernance (including regulation) and the forms they may take;
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● innovations that are occurring in the American states, which parallel
many of the ideas that have been applied at the federal level but which
also offer additional sources of ideas and experience;
● illustrations of locally and community-based problem solving that have
been labeled civic environmentalism and may be incorporated into the
design of a new regulation; and
● experience in the Netherlands, which has shifted from a largely top-
down, command-based regulation to one that is more collaborative,
adaptable, and performance based.

The first source of ideas is entirely conceptual, so it offers no actual
opportunity for drawing lessons. It is a valuable source of ideas on a new
approach to regulation, however, because it places the topic in a histori-
cal and social context. It also suggests a conceptual foundation for draw-
ing lessons from the other three sources and rethinking regulation more
generally. The other sources reinforce the point regarding many of the
perceived limitations in the old regulation and offer practical lessons
for change.

Social Science Writing on Law and Governance

To invent a new environmental regulation, we need to rethink its concep-
tual foundations. This chapter suggests such a rethinking by discussing
three perspectives from the literature on law and governance: reflexive
law, social-political governance, and policy learning. These perspectives
share a starting point: that the world is too complex and dynamic to be
managed within a strictly modern concept of law, bureaucracy, and gov-
ernance. At a theoretical level, many of the criticisms offered in this liter-
ature mirror the complaints various people have had about the weaknesses
of U.S. environmental policy. If one looks carefully at the reports of the
President’s Council for Sustainable Development, the Aspen Institute,
the Enterprise for the Environment, and the National Academy of Public
Administration, they comprise an essentially postmodern critique of reg-
ulatory law and governance. Their complaints about inflexibility, legal-
ism, hierarchy, and unresponsiveness reflect a common theme: A system
that is modern in its design and operation needs to be adapted to a post-
modern era.
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Reflexive Law as a New Legal Rationality
Designing a new regulation means that we need to think differently
about law and its place in environmental policy. The old regulation is
based on a conception of law that is unsuited to the complexity and
dynamism of contemporary economic and social life. This section dis-
cusses the concept of reflexive law, its relation to other forms of law, and
its role in environmental regulation.

Gunther Teubner proposes reflexive law as a third and most recent
stage in the evolution of legal systems. The concepts of formal and sub-
stantive law describe the first two stages. Formal law defines the rela-
tionships among private actors in society. Statutes and judicial
interpretations regarding contracts and torts are examples. Formal law
facilitates the growth of market economies, such as that in the United
States, because it legitimates and structures private economic arrange-
ments. A second and more recent stage, substantive law, is a legal strat-
egy in which government intervenes in private social and economic
arrangements to promote collective societal goals, such as safety and
equity. It is the law of the regulatory state—environmental protection,
occupational safety, food safety, and the like. Substantive law is more
than just a way of structuring private relationships. It has a specific social
purpose, which is why it is also called positive law. “Instead of delimit-
ing spheres for autonomous private action, the law directly regulates
social behavior by defining substantive prescriptions.”2 Substantive law
is the Clean Air Act, the Clean Water Act, the Toxic Substances Control
Act, and similar statutes.

Reflexive law is yet a third stage in the evolution of legal systems.
How does it differ from the substantive law that is used so extensively in
the old regulation? Reflexive law, Teubner writes, “seeks to design self-
regulating social systems through norms of organization and proce-
dure.”3 As a result, “legal control of social action is indirect and abstract,
for the legal system only determines the organizational premises of future
action.”4 The aim of reflexive law is creating incentives and procedures
that induce people and organizations to assess their actions (hence the
reflexivity) and adjust them to achieve socially desirable goals, rather
then tell them directly what to do in all cases. Rather than relying just on
negative incentives, such as penalties for noncompliance, a reflexive legal
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strategy encourages behavioral change through a combination of nega-
tive and positive incentives. Positive incentives could include favorable
publicity, more collaborative relationships with regulators, more regula-
tory flexibility, and other measures.

Policy tools based on reflexive law have become common in the
United States and elsewhere. Consider the growing use of information
disclosure to influence behavior. The best example in the United States is
the Toxics Release Inventory. The EPA compiles and publishes TRI data
in an annual report, which often receives extensive media coverage. The
TRI does not directly require firms to install technology or otherwise
take steps to reduce their releases, but many firms have responded to the
negative publicity that may accompany the publication of TRI data by
reducing their releases of listed chemicals.5

Two other kinds of policy tools illustrate the concept of reflexive law.
One is environmental management systems, which were discussed in
chapter 4. The European Union incorporated EMS into public policy
through the Eco-Management and Auditing Scheme.6 The EPA has
encouraged the greater use of EMS as well by incorporating them into
enforcement agreements and including them in voluntary programs like
the Performance Track. The combination of organizational, procedural,
and reporting provisions aims to create within firms the conditions for
self-critical reflection about behavior and how to improve it continu-
ously. By offering incentives for firms to use an EMS, government thus
structures the behavior of business firms by “shaping both their proce-
dures of internal discourse and their methods of coordination with other
social systems.”7

A third illustration of reflexive law is market incentives, such as mar-
ketable permits. The emissions trading and acid rain trading programs
currently being used in the United States allocate allowances to sources
of air pollution in order to keep overall emissions at a predetermined
level. While an EMS induces reflection by specifying procedures, mar-
ketable permits do so by setting a goal and allowing firms to determine
how to reach it. Because they are used in conjunction with regulatory
standards, marketable permits should be seen as a hybrid of substantive
and reflexive law. They include a reflexive component, however, because
they create incentives and procedures that induce pollution sources

160 Chapter 6

06636_ Ch06.qxd  05/18/06  3:52 AM  Page 160



to behave in desired ways and that allow them some flexibility in mak-
ing choices.

Reflexive law is playing a role in the transition to a new, more adapt-
able regulation. The goal of a reflexive strategy is to induce people and
organizations to assess their behavior continually, so they may respond
to new information, emerging technologies, and changing expectations.
Used in combination with standards based on substantive law, a reflex-
ive strategy allows a more adaptable, dynamic approach. Regulation in
the United States and elsewhere has begun to incorporate reflexive law.
This is one of many ways in which a new regulation has at least begun
to emerge. Such mechanisms as information disclosure, management
systems, and market incentives will be important elements in the new
regulation.

Social-Political Governance
As noted, adversarial and distrustful relationships among government,
business, and others are typically cited as weaknesses of the old regula-
tion. A source of ideas on how relationships among government and
other actors could change is the European literature on social-political
governance.8 The question these writers pose is this: How can dynamic,
complex, and diverse social-political systems be governed more demo-
cratically and effectively? Their answer is to think in terms of entirely
new conceptions of governance, owing to the limits of traditional, hier-
archical ideas about governance in a rapidly changing world. For these
writers, “the growing complexity, dynamics, and diversity of our soci-
eties, as ‘caused by social, technological and scientific developments,’
puts governing systems under such new challenges that new conceptions
of governance are needed.”9

Social-political governance involves new patterns of interaction
among government and others in society. These patterns are not tempo-
rary, but are built into the structures and processes of governance.
Distinctions between the public (the state, regulatory agencies) and the
private (society, markets) are blurred as the boundaries between them
become more fluid and permeable. Government acts not on but with
nongovernmental and commercial entities. There is a shift from gover-
nance as one-way traffic toward a two-way traffic in which the “aspects,
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qualities, problems, and opportunities” of those governing and of those
being governed are considered.10

These writers are describing the system of environmental protection
that emerged in the Netherlands in the 1980s and 1990s, as well as the
characteristics of the Dutch political culture that made this emergence
possible. Theo de Bruijn and Kris Lulofs have written that “the environ-
ment is no longer the sole responsibility of governments. Companies and
other organizations have to take up their share of responsibility.”11 This
idea of sharing responsibility for environmental results was born out of
a notion that none of the partners involved (governments, industry, or
NGOs) has the capacity on its own to bring about the changes needed.
The Dutch model is examined later in this chapter.

Several conditions support a transition to social-political governance
in a society. One is the recognition that existing authority structures,
relationships, or policy instruments have failed. Influential groups must
have reached the conclusion that business as usual will not deliver the
needed results or will involve unacceptable costs. In addition, there must
be enough of a convergence of objectives and interests among groups to
lead them to conclude that change will be mutually beneficial. If any set
of actors decides it has more to gain from preserving the existing system
than from creating a new one, a shift to a new regulation based on social-
political governance is unlikely.

Other conditions that support a transition to social-political gover-
nance relate to the state of mind of key actors. They include some level
of mutual trust or understanding as well as the willingness of various
groups to take and share responsibility for problems and outcomes.
Without a modicum of trust, actors are unwilling or unable to achieve
the dialogue, sense of shared responsibility, and cooperation that are
essential for the emergence of social-political governance.

Some, but not all, of these conditions currently exist in the United
States. As the discussion in previous chapters indicates, there has been
widespread dissatisfaction with many aspects of the old regulation. This
extends beyond an awareness that it may be more costly, contentious,
and intrusive than necessary, to the recognition that the existing system
will not deliver the desired results. The three cases that follow (on state
innovations, civic environmentalism, and the Netherlands) reinforce this
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point. At least so far, however, this dissatisfaction has not carried over
into a consensus on what should replace the old regulation within national
politics stream. It is fair to say that for many in the national environ-
mental organizations, the less progressive companies, and in the regula-
tory agencies, there is a suspicion that changes in the regulatory system
very likely would not be in their interests.

Nor does the state of mind of key actors auger well for the transition
to a regulation based on social-political governance. Nearly every com-
mentary about regulation in the United States emphasizes the distrust
among actors. Previous chapters have argued that the design and opera-
tion of the old regulation not only reflect but also reinforce this distrust.
An obsession with compliance for its own sake means everyone is a
potential violator and should be treated as such; every claim must be ver-
ified and each loophole should be closed. Despite efforts to reduce distrust
and improve dialogue, this compliance mind-set poses formidable barri-
ers to building a new regulation based on social-political governance.

Policy Learning in a New Regulatory System
Another strand in the literature that will help in designing a new regula-
tion is that of policy learning. The premise of a learning approach to
public policy is the notion that governments “can learn from their expe-
riences and that they can modify their present actions on the basis of
their interpretations of how previous actions have fared in the past.”12

Conceptually, this contrasts with the view that public policy is the result
of competition among groups for influence that is typically, if not
inevitably, accompanied by political conflict. A learning approach does
not deny the presence or even the necessity of conflict in making difficult
social choices, such as those relating to the environment. Conflict is a
necessary part of the political process. A learning approach does, how-
ever, mean that we should attempt to design processes and relationships
with at least the goal of promoting learning through dialogue, commu-
nication, and systematic lesson drawing. A learning approach also aims
to build and sustain the capacity within a policy system for incorporat-
ing what is learned into behavior and policies.13

Viewing environmental regulation more as a learning process than
one of managing conflict and forcing conformance with rules implies
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a different theory of behavior. It implies, for example, that diverse inter-
ests at some point may share similar goals, that collaboration may lead
to better outcomes, and that the accumulation and sharing of knowledge
over time may promote society’s collective interests more effectively than
will adversarial relationships. Chapter 7 expands on the importance of
this alternative behavioral theory in offering a vision for a new regula-
tion. Clearly, however, thinking of regulation as a process of learning and
not just one of managing conflict through bureaucratic processes would
lead to different model than that used now.

This approach may be further applied to environmental regulation by
distinguishing among three types of policy learning: technical, concep-
tual, and social.14 Technical learning is the application of a limited num-
ber of policy instruments in the context of a relatively fixed set of policy
objectives (such as direct regulation to achieve end-of-pipe pollution
reductions). It relies on expert knowledge, bureaucratic structure, and
regulatory commands. Policy makers respond to demands for change with
“more-of-the-same” solutions: more stringent regulations, more intense
oversight, and higher penalties.

Technical learning describes the early stages of environmental policy
in industrial nations. Problems are defined narrowly, with an emphasis
on threats to human health from industrial pollution. Because problems
are compartmentalized, strategies are fragmented. Laws and agencies are
created to respond to problems as they emerge. Authority is concentrated
in pollution control agencies that are poorly connected to other policy
sectors (such as energy or transportation) and the agencies responsible
for them. Technical learning relies heavily on bureaucratic rationality:
specialized agencies, scientific experts, interaction through formal legal
processes, and hierarchical control.

Conceptual learning is a process of redefining policy goals and adjust-
ing definitions of problems and the strategies to address them. Policy
objectives are reevaluated; perspectives on problems change; core strate-
gies are reformulated. New concepts emerge, such as pollution preven-
tion, ecological modernization, and sustainability. New tools, such as
life-cycle analysis or supply-chain management, are used. In conceptual
learning, environmental and economic goals are seen to complement
more than contradict each other. As the steadily diminishing returns and
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increasing cost-ineffectiveness of end-of-pipe controls become apparent,
people look to prevent pollution rather than control it at the point of
release. Existing policy instruments come under scrutiny. For example, as
deficiencies in standard regulatory instruments became clear in recent
decades, policy makers complemented or replaced them with market
incentives, information disclosure, and voluntary programs.

Social learning focuses on interactions and communications among
actors. It builds on the cognitive capacities of technical learning and
rethinking of objectives that occur in conceptual learning. However,
there is more stress on developing trust, enhancing mutual competencies,
and creating mechanisms for dialogue. The limits of scientific knowledge
and the inevitability of multiple views on issues are explicitly recognized.
Social learning reflects the tendencies of a postmodern world in which
policy making is seen to be “a social process in which intersubjective
information plays an important role.”15

The argument here is that U.S. environmental policy, and more specif-
ically what is described as the old regulation, is founded on technical
learning. The institutional and legal framework still reflects that founda-
tion. Beginning in the 1980s, however, a recognition of the deficiencies
in the existing system led policy makers to search for new strategies and
to rethink their policy objectives. This search, and the changes that
resulted from it, constitute an effort to build a capacity for conceptual
learning. By the early 1990s, continued dissatisfaction with the by-products
and direct effects of regulation in the United States, reflected especially in
the adversarial relations among actors and the challenges to solving
problems collaboratively, led policy makers to attempt to create a capac-
ity for social learning.

The discussion now turns to efforts at changing the old regulation or
making up for its deficiencies in three settings: the American states, local
problem solving, and the Netherlands. The concepts of reflexive law,
social-political governance, and social learning are applied to each.

Regulatory Innovation in the American States

When it comes to innovation, environmental federalism in the United
States is a blessing and a curse. It is a blessing because states offer a rich
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source of ideas and experience for building a new regulation. It is a curse
because the sharing of authority among state and federal governments
adds many sources of complexity to the challenge of actually putting a
new regulation into place. This section considers regulatory innovations
in the states, with two questions in mind: What do these efforts tell
us about the need for a new regulation? What lessons may be drawn
from them?

Until the passage of the 1970 Clean Air Act, regulation of pollution
was left largely to the states. This ended when environmental regulation
was nationalized in the early 1970s, which happened largely for three
reasons: pollution problems often crossed state lines, requiring federal
intervention; most states lacked a capacity and often the will to address
environmental problems; and the fear that states would use lax pollution
standards as a way to attract economic growth in an environmental
“race to the bottom.” As a result, as discussed in chapter 2, regulatory
power steadily shifted from the states to Washington in the 1970s
and 1980s.

The starting point of the federal–state relationship is that federal
authority preempts that of the states when Congress determines that
national action is appropriate. Some topics, such as municipal waste and
groundwater, are left largely to the states. For such issues as air and water
quality, drinking water, and hazardous waste management and cleanup,
however, Washington sets the standards and defines the policies the
states are expected to implement. Once a state has shown the capacity to
manage a program in ways that meet federal expectations, it may apply
for and receive delegated authority for running it. By the end of the
1990s, state agencies rather than EPA were the primary implementers.
They were responsible for 90 percent of the permitting and 75 percent of
the enforcement actions taken. At the same time, as state officials are
quick to point out, they received on average only 25 percent of their
environmental funding from Washington.16

The appropriate division of state and federal authority has been a
source of constant tension over the years.17 State officials complain that
EPA allows states too little discretion in running their programs, stres-
ses activity (such as number of inspections) over outcome measures,
and undervalues states’ commitment to and capacity for environmental
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protection. EPA officials argue, in turn, that national rules must be
applied with consistency; all states need to maintain certain minimum
standards, and activity measures are needed to exercise oversight until
more reliable ones become available.

These tensions regarding state and federal authority emerged in a spe-
cific form during the 1990s, as many states undertook to adapt their own
regulatory systems to the demands for change. There were variations,
but typically these state initiatives stressed the themes of the revisionist
critics: partnerships, collaboration, flexibility, and a focus on environ-
mental results. Although EPA was pushing the same themes, it was reluc-
tant to give the states much discretion to pursue their own reforms.
Especially for innovative states like Massachusetts, Minnesota, and
Oregon, in the 1990s EPA was viewed as a constraint on efforts to shift
to a more performance-based, adaptable regulation. As one state com-
missioner wrote at the time: “Innovators [in the states] were becoming
worn down by the seemingly endless tests and reviews to which their
proposals were subjected.”18

In response to congressional concerns about EPA–state relationships,
in 2002 the General Accountability Office (GAO) prepared a report,
Overcoming Obstacles to Innovative State Regulatory Programs.19 The
GAO studied the experiences of fifteen states, interviewed state and EPA
officials, and analyzed in detail twenty innovation projects from these
states (including some Project XL proposals). Although there were obsta-
cles that had to be overcome within the states, usually related to resis-
tance within state agencies and a lack of resources, officials from twelve
of the fifteen states cited federal barriers as more significant, especially
the need to comply with detailed EPA regulations, policies and guidance,
as well as a perceived cultural resistance to change among EPA staff.20 To
be fair, EPA noted in response that its statutes often did not allow room
for experimentation, a point many other commentators have made as
well. Still, many state officials thought EPA was overly cautious and used
a narrow reading of the laws as an excuse for resisting innovation pro-
posals from states.

These recurring tensions had led in 1998 to negotiation of a joint
EPA/state agreement to pursue regulatory innovation. The purpose of
the agreement was to establish rules that defined roles, principles, and
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procedures for the two levels of government in developing, testing, and
implementing innovations. Although there still have been tensions in the
relationship, this has helped to clarify roles and pave the way for inno-
vation agreements between EPA and several states.

What kinds of innovations have states pursued? What lessons do they
offer? As stepping-stones toward a new regulation, this chapter looks
briefly at three state programs: the Massachusetts Environmental Results
Program (ERP); New Jersey’s Facility-Wide Permitting pilots; and
progress by several states (among them Oregon, Texas, Virginia, and
Wisconsin) in developing performance tracks that are conceptually sim-
ilar to the EPA program discussed in chapter 5.

The Massachusetts ERP applied the tools of self-certification and tai-
lored technical assistance to three industry sectors made up almost
entirely of small businesses: printing, dry cleaning, and photo process-
ing.21 Because they are small, firms in these sectors typically fall below an
agency’s radar screen and are effectively unregulated. Working with trade
associations, the state Department of Environmental Protection (DEP)
compiled a registry of firms, then conducted an extensive outreach and
education process. At the start of the project, the DEP was aware of some
380 firms in these sectors; by the end of the project, its registry included
about 2,200 firms. Under the ERP, each firm is required to annually cer-
tify that it is in compliance with a comprehensive set of regulations and
has systems in place for maintaining compliance. To support firms in
making this certification, the state provided each sector with a workbook
(ranging from four pages for dry cleaners to seven for printers) that set
out legal requirements for that sector and the steps necessary for meeting
them. The DEP inspects a percentage of firms each year. Still, the agency’s
emphasis whenever possible is on enabling firms to maintain compliance,
rather than on catching violators and imposing penalties.

The ERP is noteworthy because it shows government working in close
cooperation with industry to expand the reach of regulators. The DEP
shifted the legal burden of proof to the firm through the certification, yet
it offered a practical and accessible tool to help firms meet their legal
obligations. The NAPA evaluation of the program concluded that by
“expanding the number of small businesses inside the state’s regulatory sys-
tem, DEP not only increases the scope of compliance with regulatory
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standards, but also levels the economic playing field among hundreds of
competitors and thus reduces the incentive to ignore environmental stan-
dards.”22 In an apt illustration of lesson drawing from one jurisdiction to
another, several other states began to implement their own versions of
the ERP, and EPA’s innovations office disseminated information about
the program and provided grants for other states. By the summer of
2005, thirteen states were using the ERP model with a variety of small
business sectors, such as printing and auto repair.23

At times the lessons learned from policy experiments differ from what
people originally thought they would be. A second innovation illustrates
this point. In its 1991 Pollution Prevention Act, New Jersey authorized its
DEP to conduct a pilot program of facility-wide permits that would cover
all regulated releases at sixteen facilities in the state. The goal was to
encourage pollution prevention and simplify permitting, in part by using
multimedia permits in place of medium-specific permits, and in part by
using flexible permits to set caps for releases on the basis of manufactur-
ing process. Because permitting is a core regulatory process and the con-
ventional approach has been criticized as a source of delay, uncertainty,
and costs for industry, as well as a likely barrier to technology innovation,
these pilots attracted national attention.24 By October 2001, the DEP had
issued fourteen facility-wide permits to a range of facilities, including
manufacturers of pharmaceuticals, chemicals, adhesive products, and air
conditioners. Each facility was broken into distinct processes; this gave
the permit teams a comprehensive and usually unprecedented overview of
the facility and its environmental impacts.

In the NAPA evaluation, the researchers found that the pilots helped
identify opportunities for preventing pollution, but not because of the
permits themselves. Rather, it was the process for developing the permits
that led to gains for the facility and the environment. The benefit to firms
was that they were able to identify pollution prevention options that
reduced environmental damage and, in many cases, increased economic
efficiency. Moreover, the more flexible permits enabled firms to change
their manufacturing processes without the uncertainty and costs of hav-
ing to obtain permit approvals in advance. Interestingly, the researchers
found little advantage in the effort to integrate permitting across media.
Nearly all of the environmental and financial benefits came from changes
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in air permitting. They also found that a process-based approach made
more sense for firms because it was more consistent with how facility
managers typically approached their work.

A study by Barry Rabe reaches similar conclusions. “Perhaps the most
significant discovery from the cases completed under the FWP program,”
he writes, “is the extent of previously undetected emissions discovered at
each participating facility.”25 He adds that “the materials accounting
process and comprehensive permit reviews discovered numerous emis-
sion sources that no prior permit or planning process had even identified,
much less attempted to reduce or eliminate.”26 This was true even when
a facility was thought to have been carefully regulated under its conven-
tional permits. At Frigidaire, for example, the permit teams found fifty-
seven separate emission sources that had not been regulated. The process
also revealed sources of cross-media transfers that had simply fallen
through the cracks. The close interaction between the DEP and facility
staff in the permitting process generated opportunities for mutual learn-
ing as well as “transfer” benefits, where lessons from one site could be
applied to others. The process led to several investments by firms and to
significant reductions in their environmental impacts. In some cases,
facility managers said that the added flexibility allowed them to make
the investments needed to continue production at a site rather than aban-
don it and relocate.

The tradeoff was that, at least in this initial round, the facility-wide
permits demanded more resources—both from the DEP and the facility—
than did conventional permitting. However, several factors suggest that
these costs could be reduced. First, as with any new activity, there is a
learning curve. As more experience is gained with a process, agency staff
become more proficient, and the approach spreads to more facilities, the
per-unit costs typically will fall. Second, there may be ways to reduce
costs by linking facility-wide permitting with a facility’s EMS. The EMS
involves many similar assessments of a facility’s environmental impacts,
as well as targets and objectives for reducing them. Both apply a more
systematic approach to environmental management across the whole
facility. Third, the environmental advantages of facility-wide over conven-
tional permitting suggest that the former may offer more cost-effective
ways of achieving results than the latter. And there do appear to be
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administrative benefits to the facility-wide approach: Where previously
there were scores or hundreds of permits for each facility, there is now
one consolidated document.27

Yet a third kind of innovation pursued in many states differentiated
facilities based on their environmental performance. Illustrations are
Oregon’s Green Permits, Clean Texas, New Jersey’s Silver and Gold tracks,
and Virginia’s Environmental Excellence Program.28 Created by legislation
in 1997, Oregon’s Green Permits was designed to encourage use of an
EMS and other innovative approaches that led to performance beyond
what was legally required. It also authorized the Oregon Department of
Environmental Quality (DEQ) to provide regulatory waivers that would
help facilities achieve superior performance. The program created three
progressively more demanding levels of qualifications, each of which
would earn more recognition and flexibility from the DEQ. An entry level,
called “Participants,” required an EMS that covered regulated pollutants.
A higher level, “Achievers,” required a more elaborate EMS (usually third-
party certified) that covered unregulated and regulated pollutants. The
highest level, “Leaders,” required a full EMS and a commitment to sus-
tainability principles in the product life cycles, activities, and services.
Benefits at the lowest level included recognition, enforcement considera-
tions from DEQ, and technical assistance. Benefits at the higher levels
included expedited or flexible permits, reduced monitoring or reporting,
and regulatory waivers.

By June 2002, three facilities had been accepted for Green Permits,
and three others were under review. All six applied for the achiever level;
some expressed interest in moving up later to leader. No facilities applied
for the participant level. However, despite strong support from its mem-
bers and a public advisory group, the program was allowed to expire on
its statutory sunset date at the end of 2003. Although the reasons for the
demise of Green Permits lie in several political and resource issues within
the Oregon DEQ, a June 2002 evaluation suggested factors that could
have improved the chances for success.29 Among these were greater
efforts to build awareness, simpler criteria for the entry level to build
qualifications for the higher levels, streamlined verification procedures
for the EMS to reduce the time and transaction costs of applying, more
regulatory flexibility as a benefit, and more standardized and consistent
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reporting of results. Beyond these findings, it is apparent from the eval-
uation that the low level of participation made it difficult to sustain sup-
port within the DEQ.

Despite the limited success in Oregon, several other states have
adopted or are adopting their own versions of the performance track con-
cept.30 One of the more successful is Virginia’s Environmental Excellence
Program, which established two levels of membership. Organizations that
are in the early stages of implementing an EMS may be designated an
Environmental Enterprise, while those that have adopted a full EMS and
demonstrate improved performance and pollution prevention measures
may qualify as Exemplary Environmental Enterprises (EEE). The forty or
so organizations in the second category may qualify for several kinds of
regulatory flexibility, although these are still in the process of being
adopted.31 To strengthen the links between the Virginia program and
EPA’s national program, the state grants EEE status to facilities accepted
for the EPA’s Performance Track.

Tiering programs in the other states are similar in their overall design.
Most include more than one level, with program benefits increasing at
higher levels. Most incorporate an EMS, beyond-compliance perfor-
mance, pollution prevention, and public outreach. Both the states and EPA
view these programs as opportunities for cooperation. As of December
2005, ten states had signed memoranda of agreements with EPA’s
Performance Track program for jointly implementing their programs.

Performance tracks illustrate the practice of lesson drawing among lev-
els of government. In designing its own Performance Track in early 2000,
EPA studied the programs and experiences of states like Oregon, New
Jersey, and Wisconsin. Many lessons were incorporated into the design of
the national program. Similarly, several states drew on the design and
experience of the national program in creating their own versions in the
early 2000s. Massachusetts, Utah, and Arizona have closely modeled
their programs on EPA’s. They used similar EMS criteria and adopted the
EPA’s framework for measuring performance. In brief, the evolution of
tiering programs illustrates how learning may occur among levels of gov-
ernment. Studies and workshops by EPA, NAPA, the Environmental
Council of the States, and the Multi-State Working Group (MSWG) on
Environmental Performance facilitated this learning process.32
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The state experience illustrates the two themes of this chapter. The fact
that several states were pursuing similar kinds of changes at the same
time underscores the fact that reinvention was more than just a superfi-
cial political response to events in Washington, D.C. Deeper forces were
at work. These brief cases also underscore the value of lesson drawing
for a new regulation. In fact, systematic lesson drawing was occurring.
Of the three kinds of innovations, the ERP stretched the model of the old
regulation the least. What makes it noteworthy is that it signals a change
in the regulatory mind-set. Instead of viewing noncompliance as a moral
failure that had to be corrected, the ERP recognizes that small firms often
lack the information and capacity to comply with a complex array of
requirements. The ERP also reflects an appreciation of the limits of the
rules-and-deterrence model for agencies, who cannot expect to be able to
inspect and, if necessary, sanction tens of thousands of small firms on any
consistent basis.

The New Jersey permitting pilots expanded the old regulatory model
more than the ERP did. They were designed to address core weaknesses
in the old regulation. Among them are the environmental medium-
specific approach and the effects of inflexibility and uncertainty in envi-
ronmental permitting. What is especially instructive about this case is the
importance of the process rather than the permit itself. By adopting a
more integrated and collaborative approach to permitting, government
and industry were able to get better environmental and economic results.
Of course, the disadvantage was that permitting for these pilot facilities
was more resource intensive than it normally would have been. However,
as noted earlier, additional experience could help reduce those costs
significantly.

Performance tracking programs stretch the model of the old regulation
even further. They differentiate among regulated entities based on their
past and likely future performance, something that government operating
under the old regulation has been reluctant to do. Moreover, agencies
state publicly that they will treat facilities applying and qualifying for
these performance tracks differently from those who do not. Unlike ear-
lier voluntary programs, performance tracks are designed to change the
regulatory system. They thus offer not only important lessons but a
bridge to the new regulation that is discussed in the next chapter.
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As was stressed at the start of this section, the blessing of federalism
is that states offer a fertile source of ideas and testing grounds for inno-
vation. The other side of the coin is that change is difficult to implement
when there is extensive interdependence. Between two-thirds and three-
fourths of environmental regulatory programs are delegated to states.
Because they operate under delegated authority, states must seek
approval for significant changes from existing policies. Similarly, because
so much day-to-day authority is granted to states, EPA often has to per-
suade them to adopt changes it seeks to implement nationally. In effect,
neither level of government may innovate without the consent of the
other. Much of the flexibility EPA seeks to offer Performance Track
members in such areas as permitting must be adopted by states. This is
a challenge when it comes to actually implementing change.

Still, this creative tension between states and EPA may be positive over-
all. Barry Rabe compared regulatory innovations in four Canadian
provinces (Alberta, Manitoba, Ontario, and Newfoundland) with those in
four states (Arkansas, Minnesota, New Jersey, and Oklahoma). The con-
ventional wisdom is that a decentralized regulatory system like Canada’s
is more conducive to innovation than a more centralized one like that of
the United States. Presumably, provinces would be freer to respond to local
conditions and explore innovative approaches than would states, who
complain of the constraints from EPA oversight. Rabe found, however,
that in four areas of innovation—pollution prevention, cross-media inte-
gration, information disclosure, and outcome-based measures of perfor-
mance—the states have been much more active and effective in devising
innovative policy approaches than their Canadian counterparts.33

Federal–state relations in the United States encourage more diffusion of
innovative practices and ideas through networks, associations, and grants.
Rabe concludes that “for all the opprobrium heaped on American regula-
tory federalism, there appear to be certain dynamics that facilitate innova-
tion not detectable in its more decentralized neighbor.”34

These are only a few of the state initiatives of recent years that offer
lessons for a new regulation. Despite their apparent benefits, there are
reasons to be concerned about the history of some of these innovations.
The Oregon Green Permits program was allowed to die. Similarly, New
Jersey’s Gold and Silver track programs languished from a lack of support
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and effectively were over by 2002. Despite the interest from other states,
facility-wide permitting has not been adopted on a broader scale. Even in
New Jersey, it has not been expanded beyond the original pilot list of six-
teen. Resource constraints, changing political leadership, and lack of
cooperation by main-line agency functions have hindered the success of
many of these initiatives. Innovation programs are like a delicate flower;
many of them “lack a firm institutional footing and could indeed disap-
pear without much public notice or establishment of precedent.”35

Civic Environmentalism

Many complaints about the old regulation relate to the difficulty of
adapting a centralized, uniform, regulatory strategy to locally diverse sit-
uations. What DeWitt John calls civic environmentalism constitutes yet
another response to these complaints. John describes civic environmen-
talism simply as “the process of custom-designing answers to local envi-
ronmental problems.”36 It may be seen as a bottom-up approach that
may supplement but not replace the top-down methods of the old regu-
lation. Civic environmentalism emerged in the 1980s and 1990s as a
loosely connected set of practices, experiences, and relationships rather
than as any kind of systematic policy strategy. Most of its applications
involve such issues as local and regional ecosystem protection, preserva-
tion of national forests and other natural resources, and community-level
resource and pollution issues. It usually involves some combination of
local activism, with a “shadow community” of interested people and a
core group that exercises leadership; collaboration among business
groups and community and environmental activists, as well as elected
and agency officials; and outside (from government or industry) regula-
tory, financial, and political support.37

Several features distinguish civic environmentalism from a conven-
tional regulatory approach. It is adaptive, in that it involves a series of
adjustments in strategies and tactics in response to experience and new
information. It is eclectic, because different policy tools may be used,
including subsidies, regulation, education, emissions trading, informa-
tion disclosure, and partnerships, among others. It is collaborative,
because many actors join together to develop and implement solutions.
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Typically, citizens, industry, nongovernmental organizations, and gov-
ernment are involved. Civic environmentalism also is contingent on the
characteristics of the issue being addressed and the context in which it is
being addressed.

One example of civic environmentalism in action is the Darby
Partnership, founded in 1991 to bring stakeholders together to protect
the Big and Little Darby Creeks and their 580-square-mile watershed
in central Ohio. Facilitated by the Ohio Chapter of the Nature
Conservancy (TNR), by 1999 the Partnership included some 100 mem-
bers, representing state and federal agencies, local officials, farmers, envi-
ronmental advocates, and others. In a case study of the Partnership,
Katrina Korfmacher was interested in testing the proposition, drawn
from the literature on ecosystem protection, that without independent
funding, clear political commitment, and institutional authority to make
decisions, local coordinating efforts are unlikely to succeed. The Darby
Partnership lacked decision authority and resources. Its influence was
based on the informal influence its members could have as a result of
their information sharing, networking, and discussion at its quarterly
meetings.38

Although the lack of decision authority and funding did limit what the
Partnership could accomplish, it still accomplished a great deal. “Simply
by providing a neutral forum for discussion, the partnership exposed
members to ideas, information, and potential collaborators they other-
wise would not have encountered.”39 Such interactions had a number of
side effects. Farmers and others became aware of actions they could take
to reduce environmental damage within the watershed. The positive
experience with collaboration encouraged participants to apply the same
techniques to other aspects of their work. The main limitation was that
the Partnership was unable to influence land use in the watershed because
it lacked decision authority. Still, this case shows that local organization
and cooperation may achieve results, although fewer than many partici-
pants had hoped for.

Clearly, civic environmentalism as has its limits as a policy strategy. In
a critical study of a community-based process to resolve a land use issue
in Belmont, Massachusetts, Judith Layzer argues that the ideals of civic
environmentalism were not met.40 The process did not promote genuine
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deliberation, dialogue, and trust building; nor did it encourage a broad
consideration of alternatives or generate creative, locally tailored solu-
tions. To the extent that local space was protected, it was “not as a result
of the town’s collaborative decision-making process but as a conse-
quence of more conventional, adversarial politics.”41 In another caution-
ary assessment, Troy Abel and Mark Stephan warn that participation in
community-based processes may not be as broad or democratic as the
advocates of civic environmentalism suggest.42

Denise Scheberle suggests that the determinants of success of such
efforts depend on the phase of problem solving and thus the goals of the
process.43 To get community-based efforts started, for example, the key
determinants are a public perception that there is a problem, a lack of
public confidence in existing regulatory and governmental structures,
and the presence of a local “sparkplug.” To create and sustain partner-
ships once they are formed, key determinants are the support of elected
officials and agreement among influential organizations that they will
collaborate and share resources. To agree on and implement solutions,
the determinants are open, inclusive, and fair stakeholder involvement;
the availability of expertise; a long-term commitment of multiple, key
stakeholders; and sustained community support.

In sum, the label “civic environmentalism” covers a broad and diverse
range of phenomena. Evaluating them is difficult, for several reasons.
First, local factors introduce substantial variation. Such variables as
involvement by local officials, availability of resources, presence of a
sparkplug to promote action, and degree of citizen participation, among
others, will influence the results. Second, desired outcomes vary. At
times, the aim is to improve coordination and communication; at other
times it may be to implement a specific solution or obtain resources from
government or industry. A third challenge to evaluating local efforts is
their ripeness. Processes and relationships evolve over time. It is hard
to say at what point they are complete and ripe for evaluation. What
appears to have shown limited success one year may bear fruit a year or
two later.

Still, civic environmentalism nicely illustrates our concepts from the
literature. It is almost an examplar of social-political governance. It blurs
the lines between public and private actors and institutions, stresses
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horizontal over hierarchical relationships, creates an expectation of shared
responsibility, and accepts that no one set of actors possesses the author-
ity or knowledge to solve problems on its own. The growth of civic envi-
ronmentalism in the past few decades may also be seen as a response to
the conditions Kooiman associates with social-political governance in
other contexts. These include a dissatisfaction with existing structures,
relationships, and instruments, leading to agreement among groups that
change could be mutually beneficial. These cases also suggest that over
time, collaboration may create the understanding and trust that pro-
motes dialogue, shared responsibility, and new approaches to complex
issues. That it is even possible to achieve these conditions is an encour-
aging sign for the emergence of a new regulation.

The many applications of civic environmentalism also illustrate the
potential for policy learning. There is a foundation of technical learning
because scientific and agency experts are involved and use existing regu-
latory authorities. There also is a strong element of conceptual learning
because problems are approached in more integrated ways and various
policy instruments (regulation, education, fees) are used in combination.
What is most instructive about these local and regional initiatives, how-
ever, is the effort to develop a capacity for social learning. The literature
stresses dialogue, mutual understanding, trust, and shared responsibility
as necessary conditions for achieving any degree of success, as well as a
benefit that may spill over into other issues.

Civic environmentalism involves issues that go well beyond the regu-
lation of industry, which is the focus of this book. It is included in this
chapter for two reasons. First, it is further evidence of the perceived lim-
its of the old regulation. Locally and regionally, various groups have seen
the need to devise more adaptive, eclectic, and collaborative ways of
solving problems. In terms of my discussion of policy learning, local
groups recognized that a system based primarily on technical learning
had to be augmented with capacities for conceptual and social learning.
Second, it documents the power as well as the limits of partnerships and
collaboration. People are willing to step outside of traditional roles and
relationships and engage in new ways of problem solving. Often, greater
trust, understanding, and a sense of citizenship have been the result. At
the same time, this literature shows that partnerships may take us only
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so far, especially in implementing solutions. Regulatory pressure, money,
and political support also are necessary ingredients.

Environmental Regulation in the Netherlands

The Netherlands is a small country, roughly the size of New Jersey, with
a population of about 16 million. It is one of the most densely populated
countries in the world, with an average of 454 people per square kilo-
meter. Most of the country is in the delta of the Rhine River on land that
was reclaimed from the North Sea. About one-fourth of the land area is
below sea level; it is protected from inundation by a system of natural
dunes and artifical dykes. The country is highly industrialized and inten-
sively agricultural, both of which place considerable stress on the envi-
ronment. It is also one of the most economically successful countries in
the world and is committed to maintaining that success.

Aside from the obvious differences in size and geographic scale, the
Netherlands differs from the United States in two key respects. One is a
strong tradition of cooperation and consensus-based politics. It is no
accident that a leading study of the country is titled The Politics of
Accommodation.44 Despite the conflicts that inevitably arise, groups are
able to work cooperatively to address crucial issues, in what has been
termed consensual democracy. The other difference is acceptance of a
strong government role in national planning. One study noted that
“largely as a consequence of flood protection and land reclamation, the
Dutch public has traditionally accepted the need for government inter-
vention and has placed faith in the ability of government to plan and
manage development.”45

This combination of physical circumstances, environmental pressures,
and political culture has led to a series of distinctive and innovative
approaches to environmental regulation in recent years. These approaches
have drawn a great deal of interest in the Dutch experience from
other countries, to the extent that the title of one article describes the
Netherlands as “a net exporter of environmental policy concepts.”46

From the late 1960s to the early 1980s, like other developed
economies, the Dutch relied on a top-down, technology-based regulatory
system that forced the initial, necessary changes in industry’s behavior.
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Increasingly, however, they determined that the conventional model of
top-down regulation on its own would not be sufficient over the long
term to deal with the environmental pressures faced in the Netherlands.
At the same time, the Dutch were committed to maintaining a high level
of economic prosperity. Economic growth would not be sacrificed at the
expense of the environment. The goal of Dutch policy for the past two
decades has been to decouple environmental degradation from economic
growth, to break what had been seen as an inevitable link between the
two. In the effort to move from a zero sum to more of a win-win
approach nationally, the Netherlands became a prime example of “eco-
logical modernization,” which may be described as a strategy in which
environmental goals are built into the structure of the economy.47

The arguments that were made for a new approach in the Netherlands
in the 1980s resemble those that have been made for change in the
United States. It was argued that conventional regulation provided no
incentive for continuous improvement, led to cost-ineffective results,
failed to keep pace with technological change, and focused on end-of-
pipe controls. Moreover, it failed to draw sufficiently upon industry and
other sources of knowledge in devising solutions to pressing environ-
mental issues. A government report issued in 1988 concluded, much like
the NAPA reports in the United States, that the old model of regulation
was “not only inadequate to the challenges of sustainability but also to
some extent ineffective.”48 Also like the United States, the Dutch were
determined not to trade off economic growth for the environment. A
new approach was seen as necessary to sustain growth and avoid the
need for more radical change that would be politically difficult and could
damage the economy.

The new approach did not replace what already was in place; it grew
along side of and interacted with the existing regulation. Its cornerstone
is a series of National Environmental Policy Plans, the first of which
(NEPP I) was adopted in 1989. It created a planning process based on
multiple time frames, including short-term policies, medium-term strate-
gic goals, and long-term (to 2010) aspirations. It defined five scales for
problem solving: local, regional, fluvial, continental, and global. The
NEPP framework stressed the integration of environmental concerns
into all policy sectors, with many government ministries (e.g., transport,
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agriculture, and energy) contributing to and endorsing it. Especially in
later versions, the process involved extensive consultation and coopera-
tion with the target groups, mostly industry, whose behavior would have
to change to achieve the goals.

The NEPP framework defines national goals for eight “theme” issues:
climate change (the greenhouse effect, damage to the stratospheric ozone
layer); acidification (acid deposition on soil, surface water, and build-
ings); eutrophication (nutrient buildup in surface water); dispersion (the
spread of hazardous substances); waste disposal; local nuisance (effects
of noise, odor, and local air pollution); water depletion (losses in water
supply); and resource management (energy and materials use). The gov-
ernment, including the affected ministries and Parliament, set a quanti-
tative goal for each theme. Responsibility for achieving the goals was
allocated to target groups, such as industry, transport, consumers, and
agriculture. Within industry, specific targets were then developed for sub-
sectors or “branches,” starting with chemicals, base metals, and printing.
The theme goals drive the search for results: “A critical distinction
between the Dutch approach and almost all other negotiated agreements
is that in the case of the latter the government sets non-negotiable goals
based on collective performance objectives previously established under
the National Environmental Plan.”49

In the Dutch corporatist style, trade associations and other organiza-
tions are seen as legitimate representatives of societal and economic
interests. The parties involved in negotiating targets for the chemical sec-
tor, for example, included the environment and economic ministries,
provincial and local governments, water boards, the Association of the
Dutch Chemical Industry, and individual firms. The product of the nego-
tiations is a covenant with targets that define the expected contribution
of the industry sector in achieving the national goals. Each firm then pre-
pares a company environmental plan (CEP) that commits it to specific
targets and timetables for environmental improvement.50 The CEP takes
as a starting point the use of best available technologies. It is expected
that new technologies will be developed over time, as needed, to meet the
company and sector targets. As Gouldson and Murphy note, “it is antic-
ipated that the clear framework of demanding targets may encourage
such innovation.”51 In this model, the government sets goals but allows
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industry flexibility in determining how to meet them rather than pre-
scribing technologies or other specific means that may limit firms’ dis-
cretion and discourage long-term innovation.

The Dutch covenants have drawn a great deal of attention in the
United States and elsewhere. They represent an agreement between dif-
ferent levels of government—national, provincial, and local—on what
commitments industry will make with respect to meeting the national
and sector targets. The covenant offers predictability to a company. The
government agrees not to change the targets while the agreement is in
effect, giving a company discretion in deciding how to meet them. The
covenants technically are not legally binding, but their terms may be
incorporated into environmental licenses (i.e., permits) and thus become
binding. Although many observers have stressed the legal dimensions of
the covenants, it is more useful to think of them as a management tool,
even as a “communicative instrument” in which government and indus-
try express and codify their expectations of each other.52

Officially, participation in the covenants is voluntary. As with any vol-
untary effort, there are bound to be free riders who enjoy the program’s
benefits without incurring any obligations. The national government has
worked with local licensing authorities to pressure nonparticipating
firms. They may be required, through their licenses, to meet the specific
provisions of the covenant but denied the opportunity to trade off reduc-
tions with other firms as part of a sector agreement. In addition to this
loss in flexibility, they also may not be covered by the government’s com-
mitment not to change the performance targets over the term of the
agreement. Faced with such pressures, companies have participated in
the agreements in high numbers.

The NEPP framework reflects a philosophy of shared responsibility. It
was clear to government and industry in the 1980s that pollution reduc-
tions in the range of 80–90 percent could not be achieved through con-
ventional, technology-forcing strategies. The notion is that government
should create the appropriate conditions for target groups to fulfill their
responsibilities.53 Before the mid-1980s, the Dutch relied on top-down
regulation, and relationships between government and industry were dis-
tant and negative. By the end of the decade, “the authoritarian style of
Dutch environmental policy-makers was supplemented with a new
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approach designed to encourage self-regulation.”54 This more collabora-
tive, goal-based approach illustrates the concept of social-political
governance.

Flexibility and adaptability are built into the framework. The NEPP
itself has been reviewed and revised about every four years. Every other
year, the environment ministry prepares a report card regarding results
achieved, problems encountered, and the implications for future policy.
The company plans are also reviewed and adjusted as needed every four
years. The NEPP process stresses flexibility by allowing the use of a vari-
ety of policy instruments. The covenants are drawn up against the back-
drop of conventional, technology-based regulation. A company that fails
to meet its commitments is still subject to regulation. Economic incen-
tives, such as emission fees and tax relief for innovative technology, are
used. With this flexibility, government officials are able to tailor their
choice of instruments to specific problems as well as to the needs and
capacities of the target groups that are involved in meeting a goal. The
Dutch approach also makes extensive use of networks that share infor-
mation and build capacity, especially for small and medium-sized firms.55

To succeed, this approach requires a degree of trust among the parties.
Government must trust a business to integrate environmental objectives
and requirements into its planning and management in a way that will
meet the targets. A business must trust the government to follow the
agreements and not impose new, unanticipated requirements through
legislation or regulation. Both sides gain predictability. This approach
also requires a respect for the mutual competence of all of the parties. In
their interviews with Dutch business managers, Gouldson and Murphy
found that they much preferred dealing with government inspectors who
had experience with and knowledge of their industry. Greater expertise
translates into more cooperation, better information sharing, and the
mutual learning that promotes continuous improvement.56

Of course, the critical issue is whether the Dutch achieved better envi-
ronmental results than they would have under the conventional regula-
tory approach. Although government and industry have mostly been
pleased with the results, many environmentalists “have strong doubts
whether companies, in particular the large ones, are not merely doing
what they would have done under the old regulatory regime.57 On the
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other hand, Neil Gunningham and Darren Sinclair observe that, “While
only limited empirical study of the Dutch approach has taken place, work
by the European Environment Agency suggests that the Dutch covenant
with the chemical industry did achieve substantially better outcomes than
a projected business-as-usual trend, and that it was environmentally effec-
tive with regard to at least 33 of the 61 chemicals studied.”58 Most, but
not all, of the goals for the other sectors were being met by 2000. One
area where the national goals were not being met is in carbon dioxide
emissions, which have been rising steadily.59 As for process, environmen-
tal groups were concerned in the early years about not being sufficiently
involved, although the government has taken steps to expand their role.
Nor has the NEPP planning process been seamless. Many local licensing
authorities were reluctant to cooperate because “they were not ade-
quately consulted on the national targets and on the VA [voluntary agree-
ments] process itself.”60

A more recent evaluation of the Dutch approach (referred to here as
the “target group policy”) assessed both the near-term environmental
results and longer-term prospects for innovation. For the first, the authors
found that the implementation reports summarizing the individual com-
pany reports showed that most of the 2000 pollution reduction goals
had been met and there was substantial progress toward meeting the
2010 goals. In some areas there had been less progress, however, notably
for emissions of nitrogen oxides, volatile organic compounds, and (in
one sector) energy efficiency, as well carbon dioxide, and later agree-
ments would have to be adjusted to account for this.61 Interestingly, the
authors cite a 2003 study by Dutch scholars who found that the
covenants appear to be more effective when the firms in a sector are in a
relatively strong market position, their environmental image is sensitive
to the public, and there is strong competition within the sector. This sug-
gests that chemicals as a sector might be especially well suited to this
approach. As for the effects on innovation, which still are difficult to
evaluate, the authors conclude that the Dutch approach is effective in
stimulating nearer-term innovation, but “the consensual and target
approach will generally not be conducive to innovation of a more radi-
cal kind.”62 They also suggest that evaluations of the Dutch approach by
NGOs have become more positive recently. In their conclusion, Theo de
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Bruijn and Vicki Norberg-Bohm rate the Dutch approach positively, at
least in part, on all four of the criteria they used for evaluating the inno-
vations studied in their book.63

Although there will be a need to adapt the covenants to the results of
such evaluations over time, environmental policy in the Netherlands still
offers a case study of a form of postmodern regulation. Reflexive law,
social-political governance, and policy learning all are evident in the
Dutch approach. The core of reflexivity is that government uses law to
create conditions in which actors assess their behavior and continually
adjust it to achieve socially desirable goals. From a policy system based
largely on substantive law, the Dutch created a framework of perform-
ance targets, government–industry consultations, and accountability that
encouraged reflexivity. This framework was linked with the system of
licensing and monitoring that had been established under the conventional
regulatory mechanisms. Regular feedback on the results of the measures
taken provides a basis for adjusting the stringency of the covenants in
later planning periods under the NEPP.

Environmental policy in the Netherlands is a case study in social-polit-
ical governance. In the language of the new governance, the role of gov-
ernment is to steer rather than to row. The idea of shared responsibility
is embedded in the NEPP approach. The system of mutual dependencies
in the NEPP planning and implementation process reflects an awareness
of the limits of government knowledge and capacities in an increasingly
dynamic, diverse, and interdependent world. The value of communication
and interaction among actors is a recurring theme in discussions of the
NEPP. Moreover, these themes are built into the structure of government–
industry relationships, through consultation committees, sector cove-
nants, company environmental plans, and the NEPP revisions.64

The Dutch approach also provides an excellent illustration of a
national environmental system based on policy learning. Until the mid-
1980s, like most industrial nations, the Netherlands relied largely on
technical learning—top-down standard setting, fragmentation by envi-
ronmental medium, distant and formal relationships between government
and industry, separation of environmental from other policy sectors, and
so on. Within about a decade, the Dutch had achieved a largely success-
ful transition to conceptual and social learning. They integrated policy
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making and implementation, both within environmental media and
across policy sectors (several ministries participate in and endorse the
NEPP). They created a framework that enables them to draw upon a var-
ied range of policy instruments. Through the NEPP, the Dutch govern-
ment reconceptualized environmental problems in terms of long-term
sustainability and devised a system of goals that drive the planning
process. Similarly, the efforts to reallocate responsibility across all sectors
of Dutch society and engage industry as a “co-regulator” successfully
integrated social learning into policy making.

Can the Dutch model be applied elsewhere? Certainly it cannot be
transplanted whole cloth to a policy system like that in the United States,
which differs from that in the Netherlands in fundamental ways. For
example, given separation of powers and the institutional fragmentation
in the U.S. political system, it is hard to imagine how the president,
Congress, and multiple departments could unite behind one set of
national environmental goals that drive national policy. Similarly, the
long history of adversarial relationships and distrust among government,
business, and advocacy groups poses a near-term barrier to the kind of
cooperative relationships the Dutch have achieved.

Still, many elements of the Dutch approach may be adapted to the
United States. The Dutch have shown that a co-regulation approach may
be implemented side-by-side with a conventional one. They have shown
how trade associations may be enlisted in shared efforts to develop and
apply innovative technologies. They have demonstrated how measurable
performance goals at a “macro” level (that of industry sectors) and a
“micro” level (that of individual firms) may be used to structure and
implement sector and company-level agreements. Most important, the
Dutch experience has illustrated how cooperative relationships based on
stable and predictable expectations among actors may have the potential
to achieve better results more efficiently than the old regulation on
its own.

Lessons for a New Regulation

Our three sources of ideas and experience share many characteristics.
First, all may be seen as reactions to deficiencies in the old regulation. In
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American states eager to innovate, there was a sense that the existing sys-
tem was not only costly but overly rigid, narrowly focused, and excessively
complex. Civic environmentalism, John has written, “is a widespread,
genuine, democratic response to bureaucratic failure.”65 Conventional reg-
ulation, imposed from the top down, was seen to be inadequate for
addressing locally diverse problems and circumstances. The Dutch experi-
ence illustrates the perceived limitations in the old approach best of all.
There was a widespread perception among policy makers and others that
conventional regulation, on its own, was insufficient for achieving envi-
ronmental policy goals in the face of high population density, industrial-
ization, and expectations of continued economic growth.

Second, and at the same time, all three occurred against a backdrop of
conventional regulation. One could argue that innovations by the states
have been pursued despite the existing constraints; the point is that even
in the most innovative states there was no interest in discarding the core
elements of the old regulation. Civic environmentalism was largely a
response to the limitations of the existing system, but its bottom-up meth-
ods would have had limited success without the legal pressures, financial
resources, and technical expertise associated with regulation. Similarly,
the Dutch sector approach evolved out of and was integrated with the
established system of environmental protection in the Netherlands. Even
there, the old regulation stands as the default rules for firms that do not
participate in the sector planning process. In each case, there was a recog-
nition that “an underpinning of government regulation, coupled with (at
least a perceived) credible threat of inspection and enforcement, is neces-
sary to persuade the reluctant, the recalcitrant, and the incompetent that
other, less coercive approaches are worth adopting.”66

Third, all of these cases reflect the diagnoses and prescriptions offered
by revisionist critics. To assert that the federal efforts at reinvention were
merely a political response to the conservative assault on regulation is to
ignore the widespread efforts to change regulation in the American
states, in communities and watersheds across the country, and in other
parts of the world. All of this reinforces the thesis that the transition
from a modern to a postmodern regulation reflects deep, long-term
changes in economics, society, and environmental problems far more
than short-term political pressures.
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More specific lessons about a new regulation may be drawn from
these ideas and experiences as well. Through the efforts of organizations
like the Environmental Council of the States, EPA, the Organization for
Economic Co-operation and Development, and policy research (such as
that commissioned by NAPA and the Brookings Institution), lessons
from many innovations have been documented and the appropriate les-
sons have been drawn. Nearly all of these have been in the form of case
studies, which at this stage is probably the most feasible approach. As
the cases accumulate and the literature expands, it may be possible to
conduct more systematic analyses of the cases, such as those used for
research on citizen participation and environmental conflict resolution.67

This chapter has explored many sources from which lessons may be
drawn for a new regulation. It should be clear by now that policy mak-
ers, activists, scholars, and others were saying many of the same things
over the past few decades. Whether we look at the 1996 report of the
PCSD, the advice of other revisionist critics, the local exercises in civic
environmentalism, or the incremental changes coming from the states
and EPA, the same themes emerge: We should not discard the old regu-
lation and the capacities it created, but adapt it to changes that have been
occurring in environmental problems, economic relationships, and the
institutional landscape. Trends among the leading private firms, as well
as among many public and nonprofit organizations, reflect a similar
theme. It is time for a new environmental regulation that is more flexi-
ble, performance based, collaborative, and adaptable. Its outlines are set
out in chapter 7.
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7
The New Environmental Regulation

In this book, strong and effective environmental pressure is assumed; the ques-
tion is whether that pressure is now channeled in the most constructive manner.1

This book has considered behavior, rules, and institutions as they relate
to the environment from many perspectives. In the private sector, lead-
ing companies are looking well beyond their legal obligations for envi-
ronmentally responsible opportunities to reduce costs, build confidence
with regulators and the public, and increase market share. In govern-
ment, many agencies are seeking to build flexibility and responsiveness
into what has been a generally effective but increasingly antiquated sys-
tem. Many at the community level are fashioning creative solutions from
the diverse laws, agencies, programs, and funding sources that make up
modern environmental regulation. Furthermore, as we have seen, there
are many sources of ideas on a new regulation. One is the experience of
other countries. Another is federal and state policy innovations in the
United States. A third is the social science literature on policy learning,
reflexive law, and social-political governance. Still others are the green-
ing of industry and the advice of the revisionist critics—those friends of
environmental protection who have called for change.

This book has drawn on each of these sources in making the case for
a new regulation and suggesting some of its characteristics. Having con-
sidered the contributions that each of these sources of ideas, innovations,
and practices may make, the book now moves to a discussion of the new
regulation itself. Defining and building a new regulation is a formidable
task. This final chapter takes the initial steps by offering building blocks
for a new regulation. In addition, it considers how the transition from the
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old to the new might occur, given contemporary environmental politics.
In sum, this final chapter considers the issue of what the new regulation
will be as well as how we might achieve it.

Previous works have proposed several elements of a new regulatory sys-
tem. In Smart Regulation, for example, the authors suggest a set of design
principles for reforming regulation. Among these are incorporating a
broader range of instruments and institutions, using less interventionist
measures, and maximizing opportunities for win-win outcomes.2 The final
chapter in Leaders and Laggards proposes ways of “reconfiguring” envi-
ronmental regulation with a framework that relies on reflexive approaches,
takes advantage of environmental partnerships, and incorporates the core
ideas of ecological modernization, which aims for a better integration of
economic and environmental goals in society and public policy.3 The
approach taken here is conceptually similar to these, but is different in three
respects. First, it aims to be more accessible to the non-social scientist.
Second, it strives to offer somewhat more specific proposals that are espe-
cially suited to the U.S. context, including suggestions on how the shift to a
new regulation might occur. Third, it aims to develop the contrasts between
the old and the new regulations in sharper relief. Still, this chapter and these
other works should be seen as going in the same general direction.

Before beginning, it is important to stress one point: Designing and
implementing a new regulation does not mean that we should do away
with the old one. Experience in the United States and elsewhere has shown
that many elements of regulation as we know it are crucial to any system
of environmental protection. Grand thinkers who argue that government’s
regulatory authority may be replaced with a scheme of environmental man-
agement systems, voluntary disclosure programs, or some notion of corpo-
rate social responsibility ignore the evidence about what has worked in
the past. Government will play an essential role in the new regulation.
Similarly, despite the barriers some activist organizations have placed in the
way of change, they historically have played a critical role in maintaining
pressure for environmental progress, and they will continue to do so.

For these reasons, several elements of the old regulation will be essen-
tial to the new one. First, government will need to maintain a system of
core normative standards that place continuous pressure on industry for
improved performance. The theory of the old regulation, for its time, was
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indisputably sound. Industry would not have acted to reduce or clean up
pollution in the 1960s and 1970s had government not used its coercive
authority to force such action. The entire series of events that make a new
regulation possible—the pollution prevention movement, the greening of
industry, the concern about avoiding future liabilities, the effects of the
TRI, the rise of beyond-compliance programs, to name a few—would
have not have occurred without the force of government regulation. The
revealing study by Kagan and others on the pulp and paper industry doc-
uments the critical role that government regulation plays. “Regulation,”
they conclude, “has been directly responsible for the large reductions in
pulp mill pollution that stem from capital investments in very costly pol-
lution control technologies.”4 Even voluntary programs, for all their
likely value, become effective only against a backdrop of regulatory pres-
sure, in some form, from government.

Similarly, government must have the legal authority and enforcement
capability to hold firms accountable for meeting the core standards.
Without such authority, the environmental protection system as a whole
would quickly unravel. Some firms would seek short-term advantage
from not complying, by not making investments in new technologies.
Even the more progressive firms would feel pressure to cut corners. The
integrity of the whole system depends on government being able to hold
firms accountable. Although enforcement pressures might be applied in
different ways in a new regulation, and compliance would be defined dif-
ferently, especially for good performers, bottom-line enforcement capa-
bility is essential.

Third, transparency matters. Studies document how information
promotes environmental progress and the crucial role that nongovernmen-
tal organizations may play. Think of the conditions under which envi-
ronmental degradation was allowed to occur, virtually unabated, in the
former Soviet Union and Eastern Europe. The common factor was a lack
of transparency—of opportunities for third-party examination and
independent criticism. Even in the United States, the more serious, long-
running damage occurred at federal weapons facilities. Secrecy and insu-
lation from critical oversight effectively immunized government facilities
from responsibility for many years.5 The lesson is that democracy and the
transparency associated with it are good for the environment.
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A crucial part of this transparency is provided by activist groups and
other nongovernmental organizations. They constitute an independent
voice for bringing environmental issues to public attention and holding
government as well as industry accountable. Activists have been influen-
tial in the United States for several reasons: there are no green parties
that are influential enough to aggregate environmental interests; it is a
decentralized policy system; and there is easy access to the courts. Over
the past decade or so, the availability of information through the Toxics
Release Inventory and other right-to-know laws have enhanced the watch-
dog role these activist groups may play. At times, to be sure, activists may
go overboard in pushing uncritically for more and more disclosure, even
diluting its quality and value. Still, the perspective taken here is that the
value of credible, accurate information and independent advocacy is
indisputable.

So building a new regulation does not mean starting from the ground
up. Environmental regulation has accomplished a great deal, in the
United States and elsewhere. Many of its features are necessary under-
pinnings for a new regulation. At the same time, it will not be sufficient
simply to fine-tune the old version at the margins and hope for the best.
To reduce reporting here, streamline permitting there, or write clearer
regulations somewhere else may help, but it does not present a coherent
vision for change. What is needed is something that falls between a grab
bag of superficial change and a radical restructuring.

The next three parts of the chapter outline a foundation for a new reg-
ulation. The discussion begins with the conceptual differences between
the old and the new regulation. Based on these differences, it then pro-
poses several objectives to guide the design of a new regulation. The
third part considers how institutions and actors should change. The
chapter then turns to the politics of a new regulation and suggests a
“mixed scanning” approach for getting from the old to the new, given
the near-term political realities in the U.S. policy system.

From the Old to the New Regulation: Conceptual Differences

Where should we begin in designing a new regulation? We could start by
bringing together as many plausibly good ideas as possible and applying
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them in any ways that are feasible. Do we reform permitting? Reduce
paperwork? Make rules more flexible? Adopt market incentives for all
programs? Try all of the above?

Perhaps. But there are two problems with jumping directly to specific
solutions. The first is that some may not be good ideas, or they are ideas
that make sense in some situations and not in others. The second prob-
lem is that this approach does not offer anything close to a coherent
strategy for change. This was the purely incremental approach taken
with reinvention in the 1990s, which consisted of almost random group
actions and experiments that had limited long-term effects.6 To be sure,
this approach did offer a number of useful lessons on what works and
what may not, as was argued in chapter 5, but the time for unfocused
incrementalism has passed. Progress toward a new regulation is most
likely to occur if we are able to develop a conceptual framework for
guiding even a gradual transition from the old to the new.

A place to start is with the conceptual differences between the old and
the new regulation. To begin with, the new regulation will reject the core
behavioral theory of the old one, which is that industry will act in soci-
ety’s interests only under the threat of legal sanctions. The fact is that
many factors other than government regulation influence behavior in the
business community. This is documented by the evidence regarding firms’
efforts to go beyond legal compliance, to the extent that many firms now
hold themselves publicly accountable for results that are not required by
law. They do this through internal corporate initiatives, industry sector
programs, government partnerships, and joint efforts with advocacy
groups like the Alliance for Environmental Innovation.7 Regulatory pres-
sure from government is necessary, but it is not the only influence on
firms.

The new regulation will also reject the notion that adversarial rela-
tionships are inherently superior to collaborative ones. This is not to say
that pressure on industry from government and activists is not essential
for progress, nor that adversarial relationships between government and
many firms in some situations are not appropriate. It does mean that the
prevailing model of discourse and relationships needs to shift from find-
ing fault and assigning blame to searching for solutions. Comparative
studies of environmental policy have found that the more combative and
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deterrence-based style of U.S. policy makers delivers no better results
than the more collaborative styles typical in other countries.8 Changes in
problems, institutions, economic relationships, and other aspects of a
postmodern world make the adversarial approach outdated for all but
the more unwilling and recalcitrant firms.

Related to these differences, the new regulation will reject a strategy
of centralized bureaucratic control as the dominant approach. Earlier
chapters discussed how the old regulation relies on a Weberian model of
problem solving, characterized by hierarchy, extensive elaboration of
formal rules, and emphasis on conformance. Full compliance becomes
nearly impossible; most violations turn on paperwork or technical issues;
conformance with and interpretations of rules take precedence over envi-
ronmental results. The new regulation should reflect the principles of
social-political governance and reflexive law, which stress shared respon-
sibility and institutional arrangements that promote dialogue. A strategy
of control, commands, and deterrence should give way to a strategy
based more on incentives, learning, and accountability.9 The result is a
far more diverse set of tools and an appreciation of the varied roles that
government may play in addition to that of “the regulator.”

The new regulation will also reject the notion that firms are all the
same in their intentions and capacities, or that the firm itself should be
seen merely as some kind of monolithic black box. It will be designed to
recognize and account for differences among firms. Many of the com-
plaints about the old regulation derive from the practice of assuming the
worst, because it was built to account for the bad apples. Extensive
reporting and record keeping are justified as a way to keep the likely non-
compliant sources in line. Requiring permit modifications for even minor
changes in processes or materials—even when they improve environmen-
tal performance—is based on the assumption that everyone is out to game
the system. A premise of the new regulation is that some facilities and
firms may be trusted and relied upon more than others. Moreover, these
differences should be built into our regulatory designs and incorporated
into relationships between government and others in society.

Finally, the new regulation will reject the narrow focus on com-
pliance in favor of a broader emphasis on environmental performance.
Having government and industry dedicate their best efforts to ensure full
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conformance with a detailed set of rules has certainly shown results, but
it also has had some unfortunate consequences. Many compliance issues
turn on matters of process or documentation that relate more to main-
taining regulatory controls than environmental protection. It is well
known that regulators tend to overcontrol on some issues and under-
control on others, leading to high costs on the former and missed oppor-
tunities on the latter. Regulated entities have little or no regulatory
incentive to do better than comply because government traditionally has
been concerned, not with their successes, but with their failures. The new
regulation would recognize that compliance with core normative stan-
dards is essential, but that public policy should be designed to define,
measure, and encourage continuous improvement. In practical terms,
this means government should focus more on making progress on a set
of core environmental indicators and less on catching people who devi-
ate from the procedural and administrative checkpoints that comprise
much of the current regulation.

In sum, rather than assuming industry will act responsibly only under
the threat of legal sanctions, the new model would recognize the multi-
ple factors that exert pressure on firms—such as communities, investors,
insurers, and employees. The idea that adversarial relationships among
government and industry are necessary or desirable would give way to a
preference for collaboration that promotes dialogue, trust, and mutual
learning. Rather than relying on a strategy of centralized bureaucratic
control through substantive law, the new model would be based more on
a reflexive legal strategy. Instead of assuming that all regulated entities
are the same and should be treated as such, it is accepted that differences
in performance should be formally recognized. Finally, although compli-
ance with core standards is essential, the broader task of defining, measur-
ing, and encouraging improved environmental performance in systematic,
consistent, and comparable ways will take on more prominence in the
new regulation than it did in the old.

We may use these five conceptual differences to sketch the outlines of a
new regulation. Table 7.1 summarizes them and their implications. It pre-
sents them as assumptions that determine our regulatory designs; proposes
design principles that flow from each; and lists conditions that should exist
if we want to redesign regulation based on these assumptions.
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Table 7.1
Conceptual Differences Between the Old and the New Regulation

Old vs. New: Conditions to Support 
Assumptions Design Principles Change

Old: Deterrence is the
best strategy. Only rules
backed by sanctions
affect behavior.

New: Rules backed by
sanctions are one of
many influences on
behavior.

Old: Adversarial
relationships produce the
best outcomes.

New: Collaborative
relationships promote
the learning and
continuous improvement
that leads to better
outcomes.

Old: Goals are best
achieved through a top-
down strategy of
bureaucratic control.

New: Goals are best
achieved through a more
diverse and decentralized
strategy based on
learning, pressure for
results, and horizontal
influence.

Old: Regulated actors
are the same in
intentions and capacities.

New: Actors vary greatly
in their willingness and
capacity to perform
responsibly.

Leverage the multiple
factors that influence
behavior.
Use reflexive law to
complement substantive
law.
Focus negative sanctions
on performance failures
that matter.

Create opportunities for
learning, dialogue, and
repeated interaction.
Build accountability into
regulatory designs.
Adapt structures and
relationships to account
for compliance and
performance history.

Recognize positives as
well as negatives in firm
and facility performance.

Create mechanisms,
procedures, and
structures that encourage
critical self-reflection.
Maximize opportunities
for learning and building
capacity.

Create performance tiers
and tailor regulatory
strategies to them.

Expand assistance for
those with good
intentions but limited
capacity.

Information on causes of 
differential performance
Understanding of the
richness of the
institutional landscape

Information on the
effects of different policy
tools and strategies

Guarantees against
regulatory capture
Sufficient levels of trust
Capacity to measure
results at firm and
facility levels
Confidence in
government’s ability to
act against violators

Understanding of the
multiple factors that
affect performance
Trust to encourage
dialogue and
information sharing
Transparency that
augments government
oversight
Government has the
capacity to be more than
a regulator

Understanding of the
factors that affect
performance
Ability to measure
performance along key
indicators
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Take, for example, the assumption that firms will act in the interests
of society only under the threat of legal sanctions. That assumption
determined the approach government has taken for decades. Under this
behavioral theory, the way to make continued progress is to issue more
rules, exercise closer oversight, and increase penalties to maximize the
deterrent effects of the rules. For a variety of reasons, this book has
argued that to continue with this approach on its own would be ineffec-
tive, even counterproductive. Once we accept that government rules
backed by sanctions are one of many factors that influence behavior,
however, we may adopt a different set of design principles.

The new regulation incorporates a more subtle approach that reflects the
economic, social, institutional, and other changes that make the old regu-
lation increasingly obsolete. Public policy then may be used to enhance the
influence of change agents within firms, increase the flow of information
within them, or increase transparency for influential external parties, such
as investors. Indeed, one of the benefits of the TRI has been that it forced
environmental and corporate managers to account for their emissions more
carefully than they had in the past. Similarly, studies have shown that a ben-
efit of environmental management, auditing, and accounting systems has
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Create pressures, tools,
and incentives that
leverage internal
dynamics in firms.

Define core performance
objectives that apply to
similar actors.
Link voluntary programs
with accountability for
results.
Create networks and
other mechanisms that
facilitate learning.

Old: Conformity with a
set of rules is the desired
outcome.

New: Continuous
improvement on a range
of environmental
indicators is the desired
outcome.

Ability to tailor
strategies based on
facility, firm, and sector
characteristics

Ability to measure
performance along key
indicators
Trust that promotes
dialogue and
communication
Legal authority that
allows government to
negotiate outcome-based
agreements with
regulated actors

Table 7.1 
(continued)

Old vs. New: Conditions to Support 
Assumptions Design Principles Change
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been to provide managers with better information on how to reduce envi-
ronmental impacts as well as their own operating costs.

What are some of the design principles this altered view would lead
us to adopt? For one, it means using strategies that incorporate the dif-
ferent forces that influence firms, rather than relying narrowly and
solely on government regulation. It also suggests a heavier reliance on
reflexive law, which is designed to encourage critical self-reflection and
induce behavior that leads to continuous improvement. Doing this, of
course, means that we should base our regulatory designs on what moti-
vates firms. As for the conditions needed to support change, there
should be information on the causes of different levels of performance,
an understanding of the institutional landscape that influences behavior,
and the capacity on the part of government to find and punish violators.

Another example is the second assumption, the need for adversarial
relationships. Although a core premise of the new regulation is that
government and other forces must exert constant pressure on firms for
improved performance, it does not accept that institutional conflict and
formalism are necessary across the board. This book argues that a fun-
damental shift must occur, toward the assumption that except for proven
or likely bad actors, collaborative relationships backed by regulatory and
other pressures for results offer the best overall outcomes for society.
Indeed, the new regulation is based upon the concept of social-political
governance and all that concept implies.

This shift from adversarial to collaborative relationships suggests several
design principles for a new regulation. Among these are the need to create
opportunities for learning, dialogue, and repeated interaction (partly as a
way to build trust); to build transparency and accountability into regula-
tory designs; and to adapt regulatory structures and relationships to the
performance history and capacities of firms. Several conditions will support
a shift to a more collaborative approach. A critical one is that there be suf-
ficient guarantees against regulatory capture, so that government will have
the independence to maintain pressure for improved performance. Others
are the existence of a level of trust among actors, a capacity to measure
results at the facility and firm levels, and public confidence in the govern-
ment’s authority and willingness to act against clear violators.

The next section builds on this analysis, especially on the design prin-
ciples listed in the second column of table 7.1, by suggesting objectives
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that may guide the design of a new regulation and proposing steps that
will help in achieving them. It distills the several design principles into a
list of six more specific design objectives. If we were to develop a list of
objectives that should guide the design of a new regulation based on
these differences, how would it look?

Design Objectives for a New Regulation

The conceptual differences between the old and the new regulations suggest
objectives and mechanisms that should define the basis for policy change.
Based on the contrasts presented earlier, consider the following as objectives
for a new regulation. It should be designed to: (1) establish and maintain
legally enforceable, demanding performance standards; (2) differentiate
among regulated firms based on past and expected future performance; (3)
incorporate mechanisms and incentives that promote continuous improve-
ments in performance, including market incentives; (4) build a capacity for
policy learning; (5) measure performance at the facility, firm, and sector lev-
els; and (6) create mechanisms and relationships that build trust.

Establish and Maintain Legally Enforceable, Demanding Performance
Standards
A premise of this book is that little would have been achieved over the past
four decades without the coercive hand of government. The “sea change” in
attitudes and behavior that we have seen in industry was driven by regula-
tory pressure and, at least initially, not much else. As that pressure increased
the costs of industry mismanagement, forced firms onto the same competi-
tive footing, empowered communities and other external stakeholders, pro-
vided leverage to change agents in firms, and increased the ethical imperative
for responsible behavior, nonregulatory pressures became increasingly im-
portant. Still, as a variety of studies suggest, regulatory pressure is the glue
that holds this entire system of norms and expectations together.

As a source of pressure on industry, the new regulation will differ from
the old in several ways. In general, government should focus on setting
demanding goals and leave firms more discretion in deciding how to meet
them. Several studies have shown how well-defined, measurable goals
may motivate high levels of performance.10 Firms should also be able to
propose and gain approval for innovative approaches that could deliver
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better results, through innovation agreements that help offset some of
their legal risk. Sector agreements, based on the Dutch model but adapted
to the U.S. system, could also be used to enlist industry on a more coop-
erative basis. A promising sign within government is that agencies are
being pushed to gauge their success more on the basis of measures of out-
comes and results than outputs or activities, as was the case in the past.11

Many firms would agree to more stringent performance standards in
exchange for certainty in what they must accomplish and flexibility in
how they may accomplish it. Experience has shown that standards may
be stringent and still be met if government keeps uncertainty to a mini-
mum. Indeed, in EPA’s flexible air permit project, firms were able to
commit to reducing emissions below those defined in their conventional
permits, given the increased flexibility they would have. A virtue of the
Dutch covenants is that they define clear expectations for industry that
the government agrees not to change for specified time periods. Reduced
uncertainty typically serves to promote innovation because it limits the
technical and organizational risks of technological development.12

The question is how in the context of the U.S. policy system such
stringent goals could be agreed upon and set. One way is to incorporate
in environmental legislation national targets but not specify in too much
detail how they are to be achieved. The National Ambient Air Quality
Standards are an illustration. Another would be some version of the Dutch
covenants in which stringent goals are negotiated with industry leaders as
an alternative way of meeting more prescriptive technology-based stan-
dards, which would come into play if the negotiated goals are not met.
Admittedly, in the context of the U.S. policy system, this is perhaps the
most difficult of the design standards listed here to meet. However, with
appropriate legal authority, it could be possible to devise prototypes for
policies that are stringent in goals and flexible in means.

Differentiate Among Firms Based on Past and Expected Future
Performance
Especially since the mid-1980s, it is clear that firms vary greatly in their
willingness and ability not only to comply but to do better than the law
requires. And yet, with but a few exceptions, these variations have not
been recognized in regulatory law or policy. This would change under

200 Chapter 7

06636_ Ch07.qxd  05/18/06  3:53 AM  Page 200



the new regulation, which should incorporate performance tracks as a
design element.

As a structural innovation in regulation, performance tracks offer
many advantages. They enable agencies to identify proven high perform-
ers for whom reporting, inspection, and the other oversight costs of
regulation may be reduced. They define a community that is well suited
to collaborative efforts with government to promote measurement, tech-
nological innovation, and information sharing. They create an environ-
ment conducive to dialogue, communication, and trust building in gen-
eral. Performance tiers also allow agencies to give recognition, access, and
flexibility that may translate into business value for firms. These provide
carrots that may be used to induce other firms to qualify them for the
higher tracks.

To incorporate performance tiers into regulation, agencies must do
two things: define criteria for differentiating among firms and decide
how the higher tier firms should be treated differently. The EPA’s
Performance Track and similar state programs offer a starting point for
the first. On the second, the key is to maintain the same or higher per-
formance expectations for better firms, but reduce oversight costs and
increase the flexibility and dialogue that promote innovation. A variety
of mechanisms may reduce barriers to innovation and increase internal
operating efficiencies for firms; these include reduced reporting, third-
party audits, and caps and other permitting innovations. Again, there is a
growing body of evidence with federal and state-level performance track
programs to draw upon. The challenge is to incorporate these programs
more explicitly into regulatory programs and statutes.

Promote Continuous Improvements in Environmental Performance
Core normative standards that apply pressure to industry are a necessary
but not a sufficient condition for effective regulation. What is most
impressive in the literature on greening and voluntary programs is that
firms are able to achieve more than government requires and to gain busi-
ness value from doing it. Regulation should be designed to encourage
such behavior by providing positive (carrots) as well as negative (sticks)
incentives and encouraging reflexivity among regulated firms.13

Regulation applies pressure for meeting core normative standards.
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Beyond conventional regulation, however, government may adopt other
strategies based on the use of information, incentives, and partnerships to
induce firms to improve their performance.

In the new regulation, a system of core enforceable performance targets
will be used in combination with reflexive instruments that enable and
induce firms to continually improve their performance. Think of these as
more of a “pull” strategy that is used in combination with the “push” strat-
egy based on the more traditional substantive law. As was noted in chapter
6, many elements of a more reflexive strategy have gradually been incorpo-
rated into the old regulation. These include market incentives (such as emis-
sions trading), information disclosure, voluntary challenge programs, and
many efforts described in chapter 6 as civic environmentalism. Again, the
challenge is to incorporate them more fully into the regulatory system.

Take voluntary challenge programs and market incentives as illustra-
tions. At least in the United States, voluntary programs have been little
more than creative additions at the very margins of the regulatory system.
Firms typically gain no specific regulatory benefits; such programs are
rarely linked strategically with regulatory goals or mechanisms. If volun-
tary programs could be linked more effectively with regulatory pressures
and expectations, however, they could become part of an effective “sticks”
and “carrots” strategy for inducing firms not only to meet core standards
but also to achieve far more. In a strategy for dealing with greenhouse
gases, for example, firms that achieve ambitious goals in terms of emissions
reductions or energy efficiency could be exempted later from mandatory
policy measures, such as technology standards or a carbon tax. Experience
has shown that having the certainty of knowing what their obligations will
be and flexibility in determining how to achieve them will induce firms to
achieve more ambitious goals than they otherwise might.14

Market incentives also offer advantages as a way to encourage con-
tinuous improvement and technology innovation. Emissions trading is
the approach that has been used most often in the United States. Rather
than rely solely on technology requirements to achieve the desired reduc-
tions in emissions, programs like trading allowances for acid rain give
firms the flexibility to exceed the standards and create an asset
(the allowances) or, alternatively, to purchase allowances on the market.
This gives firms an incentive to search for technology and management

202 Chapter 7

06636_ Ch07.qxd  05/18/06  3:53 AM  Page 202



innovations that go beyond the prevailing techniques. There also is evi-
dence that flexible and reflexive tools like market incentives encourage
“cleaner production” measures that are superior to end-of-pipe technol-
ogy controls.15 Market incentives will play a central role in future strate-
gies for reducing greenhouse gases. Unlike local emissions trading
programs, there is little concern with the redistribution of emissions that
would occur as a result of the trades. In this and other areas, market
incentives will be a key element of the new regulation, especially in pro-
moting the objective of continuous improvement.16

Increase Capacities for Learning
Underlying the old regulation was the assumption that solutions were
known and the task of government was to compel industry to use them. As
a consequence, with its legalism, distrust, and inflexibility, the old regula-
tion was not especially well suited to learning. In contrast, the new regu-
lation should be designed explicitly to promote and institutionalize
learning as a path to innovation and better performance.

A regulatory system based on learning would have several charac-
teristics. In his book on technology innovation, David Wallace empha-
sizes the capacity for dialogue and communication.17 In the literature
on policy learning, researchers also stress the need for reliable feed-
back mechanisms; neutral third parties and forums to document and
help institutionalize lessons learned; legal protection for good-faith
efforts to innovate; trust that promotes information sharing and com-
munication; and tools in organizations (such as a well-designed EMS)
that promote systematic learning. Indeed, one could argue that the
more successful firms in terms of their ability to link environmental
and economic success are those that have established effective internal
learning systems. On a macrolevel, the efforts of NAPA, the OECD,
the Multi-State Working Group on Environmental Performance,
Resources for the Future, and other organizations have been valuable
in documenting and evaluating the many efforts in innovations that
have been made to date.18

A capacity for learning is of little value if there is not the ability to
change behavior in response to the lessons that are learned. This is per-
haps the greatest limitation of the old regulation as a learning system. For
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government and industry alike, inflexibility in the authorizing laws and
the regulations themselves make it difficult to adapt. The complexity of a
medium-specific, federal-state regulatory system adds to this effect. In this
sense, reducing transaction costs and streamlining regulatory procedures
could increase learning capacities under a new regulation. Similarly, legal
authority that gives agencies the flexibility needed to respond to new
information and opportunities would improve learning capacities. Many
EPA and local efforts in the past decade (Project XL, state innovation
agreements, civic environmentalism) should be seen as attempts to create
the conditions that lead to flexibility and improved learning.19 The new
regulation should be explicitly designed to create opportunities for learn-
ing and allow the flexibility that will enable government and industry to
change their behavior in response to what they learn.

Measure Environmental Performance
The EPA collects an astonishing array of data for determining whether
or not firms are complying. Yet critics complain that there is little con-
sistent and comparable information on environmental performance.20

A credible and reliable set of performance indicators, at the facility, firm,
and even sector levels will be an essential element of the new regulation.

As testimony to the limited data on performance, consider what
researchers use when they try to explain variations in facility or firm per-
formance in response to external regulatory or investor pressures or to
internal changes, such as adopting an environmental management sys-
tem. Aside from compliance data, the dependent variable in nearly all of
this research is the TRI, because it is one of the few sources of compara-
ble data on performance. This is despite the limitations in TRI data: that
it excludes small firms; ignores many sources of emissions; does not
account for risk; and like may self-reporting systems, includes errors.
The same is true of investment firms that evaluate the performance of
socially responsible firms. They lack anything like the financial indicators
available for evaluating and rating a firm’s financial performance. Even
compliance data are difficult to evaluate without a more detailed knowl-
edge of the issues and the regulatory setting in which the firm operates.
Beyond compliance data and the TRI, researchers have begun to use
other indicators. In Shades of Green, the authors used data on discharges
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of three water pollutants and number of spills as their measures of per-
formance.21 Researchers are trying to find better measures, but it still is
difficult to devise consistent, comparable indicators for evaluating facil-
ity and corporate environmental performance.

Still, there has been progress toward better measurement at the facil-
ity, firm, and sector levels. In such efforts as the Global Reporting
Initiative, EPA’s Performance Track, industry codes like Responsible
Care, and the actions of leading firms, there now is more emphasis on
and capacity for measurement than there was even five years ago. Such
efforts may contribute to building a more performance-based regulation.
Agreement on a core set of facility-based environmental indicators could
be used to negotiate environmental management plans with facilities as
a complement or even an alternative to existing rules. Experiments with
sector commitments, such as the Strategic Goals Project between EPA
and the metal finishing industry, suggest a model for sector-level collab-
oration.22 Although there has been little experience in the United States
with bench marking at the firm level, it may be possible to allow firms
(or business units within firms) to opt out of certain regulatory require-
ments if they can demonstrate that they are “best in class” within their
sector. The Dutch energy benchmarking program offers a model for how
this might be done.23 To be sure, several issues must be faced in devising
more comparable and consistent reporting frameworks, such as account-
ing for different kinds of products, changing levels of production, and
outsourcing of manufacturing, often to other countries. Nevertheless,
there is a growing body of experience that, with enough attention and
resources, could be used to overcome these issues and considerably
improve the capacity for measuring results.

Create Mechanisms and Relationships That Build Trust
The issue of trust or lack of it in the old regulation has come up repeat-
edly. Nearly every commentary on U.S. environmental policy laments the
high levels of distrust, especially in comparison with other industrial
nations. One former state commissioner and later an EPA regional ad-
ministrator has observed that the environment “is a public policy field
which is almost built on an absence of trust.”24 As Wallace, Janicke, and
others have argued, this distrust has consequences. It is often a barrier to
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dialogue, communication, and innovation. It increases transaction costs.
It encourages a low-risk response to regulatory standards and shifts
attention and resources from performance to narrower issues of compli-
ance. Is it possible to increase trust in the U.S. regulatory system without
compromising government’s ability to maintain pressure on industry for
better performance? Can we break what has become a vicious circle of
distrust and build the basis for constructive dialogue?

Trust may be defined simply as the view that other parties in a rela-
tionship will not act against your interests, at least without warning and
good reason. The social science literature suggests factors that are asso-
ciated with increased trust in recurring relationships, like those between
regulators and firms.25 Three such factors stand out in the context of a
new regulation. One is credibility in meeting commitments. If firms com-
mit to achieving a result or designing a new technology, or government
agrees to make regulatory changes for high-performing firms or not
change requirements for a period of time, then both sides should be able
to deliver on their commitments. Another factor is agreement on a set of
measurable goals. These define the mutual commitments and clarify the
expectations of all parties. They provide some objective indicators that
the desired performance is being achieved. A third factor is a degree of
transparency that assures government, industry, and the public that each
party is meeting its commitments or making good faith efforts to do so.
The United States rates high in transparency but lower on the other two
factors. In their comparative analysis of success in reaching voluntary
agreements, Delmas and Terlak see the United States as being relatively
less hospitable to such agreements than other countries. They observe
that “EPA can neither issue a credible threat of regulation nor credibly
promise regulatory flexibility to motivate firms to go beyond compli-
ance.”26 They attribute this to the limited discretion allowed in U.S. reg-
ulatory statutes, which itself is a reflection of the high levels of distrust.

The argument made here is that the innovation efforts of the past
decade have helped to build a foundation for increased trust among
the actors in the regulatory system. This is a principal justification for
voluntary challenge programs and agreements, as well as for beyond-
compliance programs like EPA’s Performance Track. Whatever their
near-term environmental effects, these programs should help in building
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trust by involving government, firms, and others in cooperative relation-
ships in which all of the parties can demonstrate credibility in meeting
their commitments.

Changes in Agencies and Laws

Clearly, the transition to a new regulation will require changes in govern-
ment institutions and laws. To explore these, consider the outline of the
new regulation that has been presented so far: Government will recognize
the many factors beyond regulation that influence industry behavior;
relationships will need to be less adversarial and confrontational and
more collaborative; government will have to shift from a strategy based
on bureaucratic control to one based on learning; variations in firms’
motivations and capacities will be incorporated into regulatory designs;
and the current focus on compliance will shift to a broader concern with
measuring and improving environmental performance. As a consequence,
the previous section argued, the new regulation should be designed to
maintain core normative standards that are applied fairly to all firms,
differentiate among facilities and firms based on performance, promote
continuous improvement through “pull” as well as “push” strategies,
increase learning capacities throughout the regulatory system, measure
performance, and build trust. What does this mean for agencies and
laws? Several changes come to mind.

First, agencies will need to develop more diverse skills and adaptive
structures. Agencies in the United States are designed to implement a
legally based control strategy fairly and efficiently. Given the constraints
that are inherent in such an approach, they have been reasonably suc-
cessful. Their success may be attributed to having the necessary legal,
technical, and administrative skills. Although such skills will be impor-
tant in the new regulation, many other skills and capabilities will also be
needed. These include skills in network management, negotiation, per-
formance measurement, collaboration, and others associated with new
forms of governance.

Second, structural changes will be necessary. A long-standing issue in
agency organization is whether the medium-based approach that has
defined regulation for nearly four decades should be changed. In the end,
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such a change may merely trade off one set of strengths and weaknesses
for another. What may matter more is creating structures that are suited
to the characteristics of the firms being regulated. For example, it may
make sense to create different organizations within agencies for dealing
with high performers, for small firms, for firms unwilling or unable to
meet basic legal requirements, for nonpoint and other diffuse sources,
for specific sectors, and so on. This would allow agencies to develop
the tools, skills, and relationships that are most appropriate for the dif-
ferent types of firms. The kind of relationship would be the organizing
principle, rather than environmental medium or statutory authority.
Knowledge of the industry across all media would also be helpful.
Studies of regulation in other countries often comment on the greater
respect and confidence that industry people have in government inspec-
tors and permitting officials when they are experienced in and knowl-
edgeable about the industry they are regulating.27 Developing this kind
of expertise within environmental agencies should be a priority in the
new regulation.

Third, laws and agencies will have to incorporate more integrated,
adaptive strategies. If there is a constant in the literature on the old regu-
lation, it is that a centralized, fragmented, and rigid approach inhibits
problem solving. Under a new regulation, environmental laws will allow
more integration across media, use measurable goals in standard setting,
authorize performance tiers, and enable agencies to respond to and
encourage local and regional exercises in civic environmentalism. Whether
or not that could require one integrated environmental law is a difficult
question. Given current political realities, however, it will be more feasible
to build additional flexibility into the existing laws as part of the incre-
mental strategy discussed later. Indeed, second-generation legislative
changes proposed in the 1990s would have given EPA authority to make
exceptions from existing statutes if that would enable regulated firms to
achieve better environmental results.

Observations on the current laws may be useful here. Some aspects of
the current statutory framework are more suited to the demands of a
new regulation than others. Consider the foundation of air pollution
control, the National Ambient Air Quality Standards. The NAAQS offer
the clearest example of national environmental goals that drive the reg-
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ulatory system. They define ambient targets that all parts of the country
must meet. It is no accident that the best trend data on environmental
conditions, and the most significant improvements, are the NAAQS pol-
lutants. One may argue with how the NAAQS are set, but their effec-
tiveness in driving a results-based air pollution policy is clear. They have
stimulated a variety of innovative approaches locally as officials devise
strategies to reach or maintain air quality goals.28

National programs for water pollution control present an interesting pic-
ture. There is nothing comparable to the NAAQS, in the sense of uniform
goals that apply nationally. The Clean Water Act does, however, incorpo-
rate a goal-oriented approach, through water quality standards adopted by
states and approved by EPA. The theory of the water program is that states
will work backward from these goals to determine what kinds of control
measures are needed in different locations. A series of court decisions in the
1990s reinforced this link, holding that the Clean Water Act required the
states to set total maximum daily loads (TMDLs) for dischargers into a
water body. Indeed, the TMDL program offers interesting opportunities for
testing ideas for a new regulation. It could combine many elements dis-
cussed here: strategies tailored to situations, incentives and mechanisms
that encourage critical self-reflection, negotiated agreements based on
measurable goals, and shared responsibility for results.

Falling at the bottom in its relevance for a new regulation is hazardous
waste. Devised in a hurry under the apparent crisis conditions of the late
1970s and early 1980s, and fueled by public fears about “ticking time
bombs” like Love Canal, programs established under RCRA and HSWA
embody some of the worst characteristics of the old regulation. They
provide little information about results, rely almost entirely on process
controls, and demand costly reporting and record keeping. Furthermore,
they are complex and difficult to implement for the hundreds of thou-
sands of small-quantity generators to which they apply. They are also a
constant source of friction between government and industry and, many
would argue, a distraction from more substantive activities. A product of
the contentious environmental politics of the early 1980s, HSWA in par-
ticular offers a model for how not to design a new regulation. For these
reasons, reform and streamlining of the RCRA regulations has been a
major EPA effort for the past several years.
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Of course, an important part of the equation is the several key envi-
ronmental issues that current laws fail to address. If, as Ken Geiser
argues, the future of environmental management lies in managing mate-
rials rather than simply controlling pollution, current laws fall consid-
erably short.29 They largely ignore and sometimes exacerbate the need
for greater efficiency in materials, energy, and water use. They provide
little incentive for more sustainable product design, use, or disposal.
Although these broader issues are not addressed in this book, a more
complete transition to a new regulation will require a broader concep-
tion of the environmental “problem” along the lines suggested by Geiser
and others.

In the meantime, in line with the mixed scanning approach described
later, a pragmatic legislative strategy would be to authorize agencies such
as EPA and its state counterparts to grant exceptions to existing require-
ments with appropriate justification. These exceptions could allow
agencies to implement cross-media permitting and other more integrated
approaches, provide technology waivers with “soft landing” provisions
for promising innovations, negotiate alternative environmental contracts
with specific facilities or firms when they can deliver significant results for
a set of core environmental indicators, and implement performance tracks
that allow varied oversight and permitting requirements.

The appropriate justification for these incremental steps toward a
new regulation has been a matter of debate. Should legal exceptions
be granted only if they promise “superior” environmental performance,
anything better than what the current system delivers, or simply greater
efficiency in getting the same result? These questions came up repeatedly
in Project XL and would be a central issue in proposals for legis-
lative change. Given the arguments made here about the need for sys-
tematic change, it would make sense for Congress to authorize
exceptions that provide a reasonable assurance of at least the current
level of environmental protection, so long as they promote the objectives
set out for a new regulation.

For all of these changes, there are questions of resources and priori-
ties. Many people think that we cannot afford to change. They argue
that the day-to-day demands of managing the current regulatory system
necessarily will crowd out efforts to innovate. They point to the report-
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edly high costs of such innovations as EPA’s Project XL and Common
Sense Initiative, New Jersey’s facility-wide permitting, and federal–state
efforts to develop flexible air permits in an era of tight government budg-
ets as a barrier to change. In an age of limited resources, some people
argue, government cannot afford to invest in these kinds of innovations,
which at least initially could require more resources.

However valid they may be, there are several responses to these con-
cerns. First, with all of these innovations, there is a learning curve. In
the case of both XL and the flexible air permits, each additional trans-
action typically has cost less in time and resources than earlier ones.
Second, some of the initial costs of these innovations grew out of the
lack of policy alignment within agencies and disputes about the role of
outside groups. This was especially the case with Project XL. As these
issues are resolved and agencies align internally, the costs of the inno-
vations should fall. Third, the old regulation is so full of transaction
costs and administrative complexities that a new model will surely
offer opportunities for simplification. In the innovative permit projects,
for example, what had been sixty to eighty separate permits at one
facility were consolidated into one integrated permit, which allowed
more efficiency by the facility and the agencies. Finally, the changes
that are associated here with a new regulation will involve a greater
sharing of responsibility and work between business and government.
With a chance at more flexibility and lower regulatory transaction
costs, firms will be in a position to share more of the regulatory process
burdens with government.

One of the principal challenges for innovators is to draw upon the
many sources of experience presented here but apply them in ways that
are consistent with American institutions and culture. Drawing on the
experience of the Netherlands does not mean that what worked rea-
sonably well there could be applied whole cloth here. As Theo de Bruijn
and Vicki Norberg-Bohm concluded in their collection of essays compar-
ing innovations in several western democracies, new approaches need
to have a good fit with the existing national policy style if they are to be
closely embedded in the larger policy system.30 This is why so much
attention has been given in this book to the characteristics of the U.S. pol-
icy system, to the effect this has had on our regulatory designs, and to the
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comparisons with other countries. Context matters, in environmental
regulation as in any other policy area. Those who would lead the transi-
tion to a new regulation must first do their homework. Understanding
that context and what it means for a new regulation has been a principal
goal of this book.

The Politics of a New Environmental Regulation

The political debate for the past four decades has been dominated by
the two old story lines. In this debate, the scope and stringency of reg-
ulation is seen as the measure of society’s commitment to the environ-
ment. Those who resent the intrusion of the state into markets and fear
the economic effects of stringent programs demand less regulation. On
the other side, environmental advocates see a strong regulatory and
enforcement presence along lines of the old model as essential for
progress. The notion that there is a third way—a different regulation
made up of new relationships, structures, and roles—typically has been
lost in the debate.

This is not to say that people did not appreciate the need for change, or
that changes did not occur. Legislatively, the incorporation of emissions
trading in air programs, the use of information disclosure, and greater
attention to nonpoint sources constituted important changes in the old
model. Administratively, more use of consensus-based methods, improved
programs for compliance assistance and self-auditing, and the modest
progress in building pollution prevention strategies into regulation have
had positive, if limited, effects. Conceptually, there is wide agreement,
even among strong defenders of environmental programs, that regulation
should change. Overall, however, there has not been a political consensus
that could deliver legislative authority for regulatory change.

The mid-1990s should have been the right time for the transition to a
new regulation. There was a Democratic administration that generally
supported environmental values and would not immediately be suspected
of wanting to roll back standards. A number of prominent defenders of
environmental programs (e.g., NAPA, E4E, and PCSD) were offering
thoughtful critiques of the old system and setting out arguments and prin-
ciples for a new one. Well-known firms were showing results beyond
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what government required. Federal and state agencies were trying to
adopt more flexible, collaborative, performance-based approaches.
Proposals for change involved the kinds of potential win-wins for the
environment and the economy that the Clinton administration might
have welcomed. Still, in the end, the reinvention era of the 1990s left lit-
tle by way of lasting effects in law, policy, and institutions. The reasons
are varied: a lack of commitment and perhaps resources at EPA, a sensi-
tivity to the criticisms of the national environmental groups, nervousness
about appearing to reduce enforcement, or the distractions of having to
defend regulation in the face of the Republican onslaught of 1995.
Whatever the reasons, the politics stream could not accommodate the
demands for change churning in the policy and problem streams.

The results of the 2000 elections could have opened the door to a new
era. It did not. Why has the Bush administration not picked up and
pushed the innovation agenda more aggressively? After all, many leading
firms are calling for the kinds of changes the revisionist critics wrote
about in the 1990s. Politically, innovation projects from the previous
administration that were continued in the Bush years provide political
cover for a more rapid transition to a new regulation. True, EPA’s Perfor-
mance Track and some other Browner-era initiatives were endorsed by
Administrator Christine Whitman and her successors, Michael Leavitt
and Stephen Johnson. But they have not been embraced, in the sense of
expanding and institutionalizing them in as part of an effort toward
building a new system. Although there have been controversial efforts to
reform regulation or introduce what firms see as more rationality into
regulatory processes, the goal of building a more flexible, performance-
based regulation has not been taken as a priority. Like its predecessor, the
Bush administration has focused more on fine-tuning the old regulation
than making the transition to a new one.

The situation in Congress is even less promising. In the 1990s, the pro-
posals for second- and third-generation legislation that would have
authorized incremental change were discussed seriously, but none were
adopted. Since 2001, even this modest degree of legislative interest and
consensus has dissipated. On environmental topics, partisan differences
on Capitol Hill are as striking as they have ever been. Issues of homeland
security and war pushed environmental reform even further down the
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legislative agenda in the early 2000s. Certainly, the realistic chances of
substantive change in the environmental statutes in the foreseeable future
range from very low to nonexistent. However promising many innova-
tions that have been discussed in this book, the reality is that “policy
change can succeed at the federal level . . . only with the active assis-
tance of Congress.”31

Within the states, where many promising efforts have been under way,
the picture is bleak as well. Leaders in regulatory innovation in the 1990s
faced massive budget deficits in the early 2000s. This highlights the chal-
lenge for state innovators. It is abundantly clear that state governments
will not have the permitting, inspection, and enforcement resources to
implement the old regulation. A top-down, compliance-based approach
is simply not feasible with the resources that will be available to states in
the coming years. Like the federal government, states need to innovate to
find ways to meet environmental goals with constant or fewer resources.
When tough budget times hit, however, innovation programs in the
states are seen as fluff and often are cut.

What about industry leaders as drivers for change? The political
dynamics within industry are complex. A visible cadre of major firms has
been making the case for a new regulation not just rhetorically but in
action. These include firms from the pharmaceutical and healthcare
sectors (e.g., Baxter, Pfizer, Bristol-Myers Squibb, Johnson & Johnson),
chemicals and energy (e.g., Dupont, Dow, or BP-Amoco), computers and
electronics (Hewlett-Packard, IBM, Texas Instruments, and Intel come to
mind), among others. It is these and many other firms that are setting
and reporting on corporate goals, thinking about product design and
stewardship, and participating in EPA and NGO voluntary programs.
They take high environmental standards as a given and seek business
value from top environmental performance. To be sure, they may
criticize regulation for its transaction costs, uncertainty, and cost-
ineffectiveness, but they accept regulation as a necessary fact of life and
have learned to manage it and derive strategic value from their environ-
mental policies.

Others within industry present a different picture. Among most large
firms, compliance is seen as legally and politically necessary. Beyond this,
many firms do not make a case for leadership and actively oppose new

214 Chapter 7

06636_ Ch07.qxd  05/18/06  3:53 AM  Page 214



requirements across the board. In some sectors, such as mining, there are
large gaps in regulatory coverage that firms do not want to see closed.
For most small and medium-sized firms, it is a daily struggle to cope with
existing requirements, especially given the complexity of the rules and
the several layers of government they must deal with. Talk of a new envi-
ronmental regulation is a vague and distant prospect, obscured by the
demands of maintaining compliance. Moreover, even among larger firms,
there is talk of a “green arthritis” that could threaten the progress made
to date when economic conditions are less favorable.32

National environmental groups generally have been skeptical of pro-
posals that involve more flexibility or less oversight for industry. The
NRDC was highly critical of Project XL, especially Intel’s and 3M’s
permitting plans.33 In part, they viewed flexible regulation as a wolf in
sheep’s clothing that would lead to relaxed standards and collusion with
industry. Poorly designed and implemented, flexible regulation could
have this result, as discussed in chapter 6. Well designed and with ade-
quate safeguards, however, the new regulation could promise better
results in more areas than the old one. Even among the national activist
organizations, there is a growing recognition that a newer generation of
environmental issues and a political reluctance to expand conventional
regulatory controls make it necessary to think creatively about changing
the regulatory system along that lines that are discussed here.34 The test
of their support will be the ability to demonstrate that a new regulation
can still deliver measurable environmental results.

However, several political realities also may explain environmental-
ists’ frequent opposition to these proposals. First, national organizations
derive their political clout from stringent, top-down federal regulation.
This is where they are able to use their influence with Congress, to lever-
age national fund raising, and to litigate. Second, activist groups typi-
cally have more success in attracting members and raising money when
they stress contrasts and raise fears than when they work quietly to find
a middle way. Third, activist groups may take a hard line on innovation
projects to increase their negotiating leverage. That flexibility will make
a firm more efficient or competitive may be of little direct interest to
many activists. Their interests may lie in maintaining stringent national
rules and exercising close oversight over industry, without regard to the
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larger financial implications. The political dynamics of environmental
advocacy have encouraged continued support for the old rules-and-
deterrence model of regulation.

Among the national groups, Environmental Defense has taken a
slightly different path. It played a key role in incorporating acid rain
allowance trading into the 1990 Clean Air Act. Through its Alliance
for Environmental Innovation, it also has entered into successful
partnerships with companies like McDonald’s and Federal Express.
Another promising trend is the emergence of bridge-builders like
CERES. Formed by leaders from the socially responsible investment
community in 1989, CERES enlists firms as “endorsers” of sustain-
ability principles and asks them to report on a range of corporate envi-
ronmental indicators. CERES also led in creating the Global Reporting
Initiative, discussed in chapter 4. Although the more traditional activist
groups play a crucial role in environmental protection by keeping the
pressure on both industry and government and pushing for trans-
parency, these newer organizations that are committed to partnerships
and collaboration may play a different kind of role in supporting the
transition to a new regulation.

The politics of a new regulation in the early 2000s come down to this:
The forces that built momentum toward a new regulation are still in
play, but are less visible than they were before. The political leadership
at EPA has taken a generally moderate, reformist approach to regulation,
within an administration that is highly suspect and criticized on many
environmental issues. Leading firms still want to engage government and
others, as their continued participation in a range of voluntary govern-
ment, NGO, and industry initiatives shows. On the other hand, less pro-
gressive elements in industry may see the current political situation as an
opportunity to reduce standards rather than evolve toward a differ-
ent kind of regulation. In this they have had some success. Whatever
momentum existed in many states is at least slowed by budgetary
constraints. Environmental groups approach the topic cautiously, espe-
cially given their distrust of the administration. Within Congress, parti-
san conflict and the press of other issues make broad legislative change
unlikely. Given all of this, how do we make the transition from an old to
a new regulation?
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Getting There from Here

This book has given mixed views on the prospects for a new environ-
mental regulation. On the positive side, there has been incremental
progress toward creating a more adaptable, performance-based learning
system. There are emerging islands of trust in the larger sea of adver-
sarial legalism. At federal and state levels, regulatory agencies have
gained experience with a variety of innovative approaches, although few
have advanced much beyond the pilot or small-scale implementation
stage. Influential companies are demonstrating the business value of
environmental excellence. Partnerships among communities, activists,
and businesses are showing measurable results at the ecosystem level.
Compare a snapshot of 2005 with one of 1975, and it is clear that much
has changed.

Still, these changes are occurring at the margins. The old regulation
remains largely intact. The problem stream is changing and the policy
stream struggles to adapt, but the politics stream is still locked in a
debate over the pro- and antiregulatory story lines. The task now is
getting from here to there: from an old regulation designed for a ear-
lier time to one that recognizes the changes in problems, institutions,
behavior, and relationships that have occurred, as well as one that
takes advantage of the learning that has taken place over the past
nearly four decades of modern environmental regulation.

There are two ways to change the world—in a large number of small
steps whose effects accumulate over time, or in a few big leaps. In pub-
lic administration theory, Charles Lindblom has presented this as a
contrast between the incremental and rational-comprehensive models of
policy change.35 Relative to many other systems, policy making in the
United States has been described as incremental, a variation on the
British style of “muddling through.” Policy makers set limited goals that
are vague, sometimes contradictory, and subject to negotiation over time,
in a process of successive mutual adjustments. Policies change in small
steps, each of which builds upon those that precede it.

Proponents of a new regulation in the 1990s were mostly incre-
mentalists. Their pragmatic view of the world is captured in Bill Ruck-
elshaus’ statement about his Enterprise for the Environment project:
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Participants agreed, he wrote, “rather than to leap all at once, to
proceed . . . in an incremental, evolutionary way—cautiously placing
one stepping stone at a time, moving forward, then testing its stability
before moving to the next.”36 This is a classic expression of an incre-
mental strategy.

Still, what Ruckelshaus and others were advocating was more than
just classic muddling through. Their approach was piecemeal, but it also
was intended to be systematic. It called for a set of carefully documented
policy experiments that would lead to long-term change. Even EPA’s
reinvention projects in the 1990s adopted this learn-by-experimentation
approach. The goal of Project XL, for example, was to document the
results of fifty pilots and determine which to adopt more widely. As it
turned out, it was difficult to apply this strategy to a system that was not
well suited to policy learning, but the notion of deliberately creating
opportunities for learning was sound.

The strategy proposed here is similar to Amitai Etzioni’s model of
mixed scanning. As a change strategy, mixed scanning “combines higher
order, fundamental decision making with lower order, incremental deci-
sions that work and/or prepare for the higher order ones.”37 Mixed scan-
ning is more strategic and planned than a purely incremental approach,
but more pragmatic and adaptable than what Charles Lindblom terms a
rational-comprehensive approach to change. It offers a strategic middle
path, in which a conceptual framework and set of design objectives guide
a more pragmatic process of experimentation on the ground. This chap-
ter has set out such a conceptual framework. A mixed scanning approach
means that incremental steps should be taken in the context of the kind
of conceptual framework that has been presented in this chapter.

The first step a mixed-scanning strategy would require is changing the
laws. Nearly every assessment of the policy system in the 1990s con-
cluded that a prescriptive and fragmented legal framework posed major
barriers to innovation. In theory, these barriers would be overcome with
an integrated and performance-based environmental protection statute
that replaced its medium-focused predecessors. In practice, although
proposals for such a law have been made in the United States, and ver-
sions have been adopted in other countries, wholesale revisions are
unlikely here. A basis for a mixed scanning approach, however, would be
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legislative changes that would give regulators more discretion to inno-
vate and government and industry the chance to create more opportuni-
ties for learning.

A second step in a mixed-scanning strategy would be to begin to
implement aspects of a new regulation with the better, proven environ-
mental performers. Proposals for alternative tracks that treat high per-
formers differently from lesser ones are compelling, for many reasons. It
is with high performers that government may begin to build relationships
based on trust and dialogue. It is the high performers who are in a posi-
tion to generate information about new technologies or best practices
that may be diffused more broadly. For facilities with good track records,
government may, with more confidence, offer flexibility as well as dele-
gate more oversight authority to third parties. The EPA’s Performance
Track and some twenty state programs similarly designed are a step in
this direction.

A third step in a mixed-scanning strategy would be to replace existing
regulatory provisions with environmental management contracts at
selected sites, based on core performance indicators. The most effective
way to move from a largely process-based to a performance-based system
is to identify important performance indicators for a facility, industry
sector, or geographic area, measure them regularly, and hold sources
accountable for the results. Except for environmental indicators that nec-
essarily are process based (such as procedures for preventing chemical
accidents), legal obligations would be based on outcomes. These con-
tracts would combine elements of integrated permitting, environmental
management systems, and performance measurement to define an alter-
native, but legally enforceable set of requirements for regulated entities
that choose this route.

A fourth step would be to take a dramatically different approach to
regulating small facilities, based on experience gained in the Mass-
achusetts Environmental Results Program and similar efforts. Given
the growing importance of small and diffuse sources and limits in the
oversight capacities of regulators, the rules-and-deterrence model has
become less effective for most small facilities. The constraints on their
resources, information, and flexibility in responding to diverse reg-
ulations mean that they will often evade compliance. As the ERP
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revealed, many are not even included on the lists of regulated facilities.
In place of the top-down, deterrence model of the old regulation, agen-
cies should adopt a more facilitative approach that defines key areas
for improvement and provides the needed tools. For those who still
evade compliance, the enforcement model then becomes entirely
appropriate.

A fifth near-term step would be to establish performance agreements
with industry organizations. These would draw their inspiration from
the Dutch sector covenants, with adjustments to the American regula-
tory system and culture. Combining elements of EPA’s sector projects,
voluntary challenge programs, performance tracks, the agreements used
in Project XL, and industry efforts like Responsible Care, these agree-
ments would commit firms to achieving measurable results for per-
formance indicators that are significant for a sector, especially for those
that currently are unregulated. These sector agreements would substi-
tute for more conventional technology-based rules, at least for a time.
To avoid the problem of free riders within a sector, nonparticipants
would be subject to conventional regulation. Similarly, an inability to
meet the industry commitments could justify the imposition of conven-
tional regulatory controls.

These near-term steps serve longer-term purposes. They add to the list
of lessons about what does and does not work. They gradually build
new relationships as actors gain experience with each other and with new
ways of doing business. They expand our capacities in environmental
management systems, performance measurement, community engage-
ment, sharing of best practices, public–private dialogue, and other
tools of the new regulation. Finally, they keep the spirit of innovation
alive until the larger political conditions for fundamental change are
achieved.

In a mixed-scanning strategy, typically long periods of incremental
learning and adaptation (for testing, trust building, and experimenta-
tion) are punctuated with more intense periods of rapid and compre-
hensive change. In the context of environmental regulation, this could
include statutory authority for a modified regulatory approach, basic
shifts in resources and priorities at federal and state levels, agency reor-
ganization (from a media-based to some other organizing principle), and

220 Chapter 7

06636_ Ch07.qxd  05/18/06  3:53 AM  Page 220



a fundamental restructuring of relationships between government and
outside organizations. This would involve both a speeding up of the
process of change as well as the incorporation of the many lessons
learned and relationships forged during the less eventful period of incre-
mental change.

The conditions for such a period of more intense and comprehensive
change are not easy to imagine in the context of contemporary American
politics. They would include a consensus from all or most sides of the
environmental debate that a new regulation could improve economic
efficiency and environmental progress. They also would include strong
commitment from the White House and the congressional leadership and
the support or acquiescence of national environmental organizations.
Because many people still are locked into the largely symbolic debate
over the two old story lines, it may take some time for these conditions
to come about. The gridlock in the politics stream is the main barrier to
change. This gridlock is not necessarily inevitable in environmental pol-
itics, however. The experience of the 1970s demonstrates convincingly
that “the U.S. political system is capable of developing major environ-
mental policies in fairly short order under the right conditions.”38

Whether or not the right conditions will exist in the near future is uncer-
tain, to be sure. In the meantime, an incremental but conceptual and
learning-based strategy for change offers the best alternative for speed-
ing up the transition to a new environmental regulation.

Two Visions for the Future

Consider the two visions of environmental regulation that have been pre-
sented in this book. In the first, measures to protect the environment are
seen to present a nearly inevitable tradeoff with economic growth and
competitiveness. As rational economic actors, business entities are pre-
sumed to reduce the adverse environmental effects of their behavior only
when they are compelled to do so by government, under threat of legal
sanctions. Any deviations from government specifications are undesir-
able; not only may such deviations increase pollution, they also under-
mine government’s authority to prescribe and enforce the system of rules
on which environmental quality is thought to depend.
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This vision of regulation assumes a high degree of bureaucratic con-
trol over economic entities. It relies almost entirely on sticks over carrots
as a way of influencing behavior. Over time, it leads to situations in
which the coercive powers of the state are applied to minute aspects of
behavior. Because there is a concern that the economic power of indus-
try may co-opt government and use the authority of the state to promote
industry’s narrow interests over society’s broader concerns, there are
clear lines between government and industry. Fairly high levels of adver-
sarial relationships are assumed to be healthy and necessary to maintain
government’s autonomy from industry influence. Indeed, underlying the
theory of the old regulation is an assumption that adversarial combat
produces the best outcomes for society.

This vision of environmental regulation involves heroic assumptions
about government and what it may accomplish. Government must
perform three kinds of tasks: determine what society’s goals should be,
decide what specific steps should be taken to achieve them, and ensure
that large numbers of entities conform. This first is an inherently gov-
ernmental role that only government may perform. The second and
third are more complex tasks in which government, on its own, may
have limited capacity. In this vision of regulation, however, govern-
ment is expected to take the lead in determining how goals are to be
achieved and in ensuring conformance with a complex system of rules
and standards.

Now consider the second vision of environmental regulation.
Government plays an essential role, to be sure, in deciding what society’s
environmental goals should be and maintaining a system of core norma-
tive standards and accountability. However, it allows far more discretion
for regulated entities to determine how they will achieve those standards.
It also involves more delegation of responsibility to industry and third
parties to see that regulated firms meet their performance expectations.

Society’s interests in environmental quality and economic efficiency
are not necessarily incompatible. The traditional zero sum of regulation
is seen as a potential, but not an inevitable, win-win. Regulation is
designed to maximize the opportunities for win-win solutions by grant-
ing firms the flexibility to discover least-cost solutions, keeping the transac-
tion costs of permitting and documentation to a minimum, and promoting
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the integration of environmental decision making into long-term busi-
ness planning. Government uses factors other than regulation to influ-
ence behavior. It relies on both substantive and reflexive legal strategies,
depending on the problem and situation. In addition to regulation, gov-
ernment uses strategies based on information, incentives, and partner-
ships to get results.

In this second vision, carrots are seen to be as effective as sticks.
Positive reinforcement through recognition and different treatment for
good performers is combined with negative reinforcement through
penalties and “shaming” for poor performers. The idea that adversarial
relations lead to the best outcomes is replaced by the idea of social-political
governance—that cooperation, sharing of responsibility, and a collabo-
rative search for solutions will deliver better results. Rather than trying
to control every aspect of behavior, government focuses more on creat-
ing incentives and procedures that will encourage actors to continually
evaluate and improve their performance. Although government must
sustain a capacity to deter irresponsible behavior, its punitive powers are
used strategically for regulated firms that are unwilling to meet their core
regulatory obligations.

Most important, this second vision is designed to incorporate and build
a capacity for policy learning. It recognizes that solutions are not always
known, especially by government. It relies on the problem-solving abili-
ties of regulated firms to discover and apply solutions—always under
pressure from government for measurable results. It relies on legal instru-
ments and policy strategies that encourage self-critical reflection among
firms, with more use of reflexive legal strategies. In this vision of regula-
tion, there is room to adapt to new opportunities and information.

At a broad level, these two visions differentiate the old from a new
environmental regulation. The old one is based on bureaucratic over-
sight, compulsion, and deterrence. The new one reflects a more complex
and dynamic view of relationships and of the factors that shape behav-
ior. The old regulation assumes an inherent incompatibility between
environmental and economic success at both the macro (societal) and
micro (firm) levels. The new one is designed to make environmental
and economic success more compatible. By assuming that industry will
subvert the public good at any opportunity, the old regulation reinforces
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distrust among actors. The new regulation is realistic; it accepts that
there will always be cheaters, and that credible enforcement is necessary.
At the same time, it is designed to encourage collaboration and to create
the social capital that promotes trust.

Our goal in the next decade or two should be to move from the first
to the second vision. To be sure, as argued throughout this book, such a
transition is already under way Still, progress has been slow. The statu-
tory basis of the old regulation remains intact, virtually untouched by the
experience of the past two decades. The “gotcha” mentality of enforce-
ment officials is well entrenched, with corrosive effects on relationships
and environmental performance. Agency innovations have rarely pro-
gressed beyond the status of pilots and experiments. Groups like the
Enterprise for the Environment have been unable to agree on more than
vague principles. The transition to a new environmental regulation is
incomplete. Indeed, in most respects, it has stalled.

The question now is whether we will continue to muddle through with
an anachronistic policy system or take advantage of the forces that are
pushing us toward a new regulation. Each additional year of muddling
adds to the list of lost opportunities: to the innovations that are not
adopted because of costly and uncertain permitting processes, to the
talent and resources that are diverted from preventing pollution or
redesigning products to doing low-value paperwork, to the distrust that
encourages small firms to stay below the regulatory screen rather than
seek help.

The old environmental regulation has brought us reasonably well
through the first in what will surely be several developmental phases in
environmental policy. It was suited to a specific time, for a particular set
of issues, in an early phase of institutional development. What is needed
now is a more dynamic, adaptive approach that creates capacities for
learning, a sharing of responsibility, and continuous improvement. Like
many other countries for whom these changes are already under way, it
is time for the United States to build a new environmental regulation on
the foundations of the old.
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