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Miranda rights 

Curtailing coercion in police interrogation: the 
failed promise of Miranda v. Arizona 

Janet Ainsworth 

Miranda v. Arizona is V•lithout a doubt the most farnous American c1iminal la\'\' opinion of 
all ti1ne-it is hard to i111agine any American who does not recognize its fan1ous warning: 

You have the right to remain silent. Anything you say can be used against you in a 
cou1t oflaw. You have the i-ight to the presence of an attorney du1ing any questioning. 
If you cannot afford an attorney, one wiU be appointed for you. 

In fact, thanks to the worldwide reach of Ame1ican television and movies, the .Miranda 
warnings are familiar even to citizens of count1i.es in which they have no legal effect. 
Considered as a vehicle to pro1note widespread public awareness of law, Miranda is 
perhaps the most successful educational project of all tiine. But despite that superficial 
success, it has failed to achieve its original aim of protecting suspects in police custody 
fiom coercive inten·ogation. As a result, scholars and commentators have called Miranda 
a "spectacular failure" (Thomas 2004: 1091), a "mistake" (Stuntz 2001: 975), a "farce" 
(Garcia 1998: 497), an "empty iitual" (Uviller 1996: 124), and a "hoax" (Slobogin 2003: 
309). Most scholars agree that Mii-anda has had little impact on the outcon1e of police 
ll1ten-ogation. Just as before Miranda, the vast majority of arrested persons still n1ake 
inc1-inllnating statements to police under interrogation (Schulhofer 1996: 516-38; 
Thomas 1996: 957; Donahoe 1998; Leo 2001: 1006-9; cf Cassell and Hayman 1996; 
Cassell 1996a). Best estimates put the number of arrestees \~rho answer police questions 
after receiving Mll-anda wa1nings at approxi1nately 80% (Leo 2001: 1009). More to the 
point, the Miranda-endorsed interrogation regll11e still pernllts the police to conduct 
lengthy inconrmunicado intetTogations in which they are free to lie to the suspect, fab-
1icate "evidence" of his guilt, and alternately bro\vbeat him \Vith exaggerated threats of 
punislunent and cajole hlln vvith implied pronllses of leniency, as long as the Miranda 
vvarnings precede the ordeal (White 2001). 

Whether or not the Miranda safeguards are effective in constraining coercive practices 
in pohce inte1Togation is a question with se1-ious i1n_plications. DNA technology has now 
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conclusively proven that significant numbers of people are convicted for crllnes they 
didn't commit. Although it is impossible to obtain completely reliable statistics on hovv 
many innocent people are convicted, best estimates (Thomas 2004: 546; Gilvelber 1997: 
1336-46) suggest that at least 6,000 and possibly as many as 40,000 persons are 
en·oneously convicted of serious crimes eve1y year in the United States. Of those that 
have been ultimately exonerated due to DNA testing, one in four had confessed under 
police grilling despite being given the IY!iranda warnings (Drizin and Leo 2004: 905). 
Psychologists studying the phenomenon of false confessions have identified a number of 
vvays in which police inte1Togation can sometimes lead innocent pe.ople to confess to 
crimes (Wrightsman and Kassin 1993: 123-39). Once a confe'ssion is obtained, convic­
tion is ahnost inevitable. Even when a coerced confession bears significant indicia of 
unreliability, a confession is nevertheless powerfully persuasive evidence to juries (Kassin 
and Sukel 1997). What this means is that, despite the panoply of constitutional con­
straints on police questioning imposed by Miranda and its legal progeny, problems in 
police inte1Togation are still a major contributor to miscan-iages of justice in which the 
innocent are eiToneously convicted of crimes. 

So, what went wrong? Much of the bJame for the failure of Miranda can be laid at 
the feet of the Supreme Court itself through subsequent cases when it interpreted and 
fleshed out the mandate of Miranda-cases resting on flawed assumptions about the 
nature of language and human conununication. To understand the failure of .Miranda 
as a public policy initiative, one must first understand why the Supreme Court felt the 
need to curtail unfettered police interrogation and what they hoped to achieve by 
implementing the Miranda fi-amework. 

Coercion and confessions 

The understanding that abusive police interrogdtion of suspects could result in t3.lse 
confessions is certainly not a new one. In the early tvventieth century, the Supre1ne 
Court was faced with a series of high-profile cases in which patently abusive, even 
brutal, police interrogations had led to the conviction of probably entirely innocent 
defendants based on little more than their extorted confessions (see e.g. Broivn 11. 

i\!Iississippi 1936). The Court held that the Fourteenth An1endment's due process clause 
prohibited the introduction into court of any supposed confession that vvas obtained 
through coercive police behavior in the course of interrogation. Only voluntary 
confessions were to be achnissiblc, because confessions that were procured through 
violence or threats pose an unacceptable iisk that they might have been forced fi·om an 
innocent person. As this voluntariness requirement developed, t~1e Court expanded its 
reach beyond cases involving physical abuse to include confessions derived fro111 other 
offensive police practices that 1night overbear the fi·ee vvill of the suspect. Whenever 
the conduct of the police interrogation vvas deemed to be rr1anifestly un£1ir and over­
reaching, the resulting confession vvas held to be inadmissible, even in cases in which 
there \.Vas no serious doubt that it vvas in fact truthful (see e.g. Rogers !J. Ridnnond 
1961). 

One difficulty with this voluntaiiness test for the admissibility of confessions vvas that it 
required a contextually sensitive assessrr1ent of all of the characteristics of the suspect and 
of the conditions of the interrogation in order to dete1nllne whether the_ .suspect's free 
vvill had been overborne. Doing this on a case-by-case basis han1stlung police agencies in 
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developing practical regulations and policies to gove1n inte1Togations and likewise put 
immense strain on the cou1ts as a source of judicial oversight. Applying the voluntariness 
test on a consistent basis proved virtually impossible. 

Miranda v. Arizona-an attempt to prevent 
police over-reaching and to promote reliability 
of confessions 

The .Miranda opinion represented an admission by the Court that the due process 
voluntariness standard was inadequate to prevent abuses in police inten·ogations that 
could lead to unt1ustworthy confessions. In an exhaustive sixty-page opinion, the Mir­
anda Cou1t recounted the long histo1y of abusive interrogation, beginning with the days 
ll1 which physical abuse and threats of abuse were the order of the day and ending with 
conte1npora1y law enforcement practices that, while less b1utal than earlier inten·ogations, 
were in the Cou1t's view equally problematic. Inte1Togation of suspects behind closed 
doors, with no witnesses except the inten·ogators and the suspect, invited coercive tactics 
that were designed to pressure, t1ick, intimidate, coax, and cajole ~rrestees into incrimi­
nating the1nselves. Detailing the many hicks and psychological ploys reconnnended in 
police interrogation manuals, the Miranda Court \.Yas deeply skeptical that those in pohet~: 
custody could meaningfully resist the psychological pressure inherent in incommunicado 
interrogation. 

The disapproval expressed in Miranda of the current state of police interrogation came 
close to suggesting that it should not be pe1mitted at all. The Cou1t, for all its jaundiced 
view of custodial inte1Togation, did not take that step, however. Instead, it sought, in its 
words, "to dispel the compulsion inherent in custodial su1Toundings" (Alfiranda v. Arizona 

1966: 458) by giving the suspect inf01mation about the legal rights he could interpose to 
protect himself from police over-reaching. Above all, the arrestee would now need to be 
explicitly told that he had the right to refuse to answer police questions, and that, if he 
did choose to do so, he should be conscious that any answers he gave could later be used 
as evidence against him. Even that advice was in the Cou1t's judgment inadequate as a 
counterweight to the power of the police who had total domination over the arrestee. 
After all, the same coercive environment that nllght compel a person to respond to 
police questions might also make it difficult for him to make a reasoned decision about 
whether or not to cooperate, even if he knew that he had a 1ight to remain silent. For 
that reason, the Cou1t inte1polated the requirement that the an·estee be additionally told 
that he would be pen_nitted to consult with an atto1ney, if he wished, before deciding 
whether to answer police questions. 

The Miranda majority apparently was convinced that the" ability to consult with 
defense cou1lsel vvould change the one-sided dynanllcs of police interrogation from a 
setting in which the ove1whelrning power of the state could overbear the \i\'ill of the 
arrested person to one in which there was a more level playing field between the suspect 
and his accusers. Suspects armed v.rith infor1nation about their legal rights could then 
choose whether it was in their best interests to answer police questions. If they \•vere 
unsure of what their best choice might be, the Miranda vvarnings lllformed then1 that 
they had the right to consult with an independent agent, an atto1ney, who \Vas co1n­
mitted to protecting thell· interests. Understanding their rights and options, atTestees 
could n1ake rational and info1i.ned decisions about how best to respond to police 
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inte1Togation. At least, that was the world optitnistically anticipated by the Supreine 
Court in its Ivl.iranda decision. Reality was, however, to fall fur short of this. 

Miranda as implemented: no remedy for police coercion after all 

The language of warning 

The Miranda opinion is predicated on the assumption that, as long as an arrested person 
understood that he had the right not to respond to police interrogation and that he had 
the right to have a lawyer assist him in dealing \.Vith the situation, the coercion inherent 
in being in police custody would be dispelled. This could only be tme, however, if the 
language of the Miranda warning were sufficiently clear and comprehensible that 
the suspect who is given that info1Tnation actually understood the nature of his rights and 
the choices that he could make. T-here is good evidence, however, to suggest that many 
who are given Miranda warnings do not have that requisite level of understanding. 

The language of the waining itself is in places insufficiently clear to adequately inform 
suspect<; of their rights. The ordering of the rights within the standard Miranda warning is 
illogical and confusing, beginning with information about the right not to answer ques­
tions, skipping ahead to the implication of deciding to answer questions, and only then 
going on to infonn the suspect about the availability of legal counsel. Syntactically, the 
waining is couched in a highly embedded structure. For example, note the embedded 
series of clauses in the \.varnir1g on the right to have a lawyer: 

You have the right 
(to have a lavvyer present) 

(<luting questioning) 
(to advise you) 

(p1ior to questioning) 

ft is well knovvn that the more highly e1nbedded the language, the more difficult a text is 
to understand (Shuy 1998b: 56-58). 

Sometimes variations on the canonical Miranda \.vaming are given, and in Inany cases 
these va1iations are even less understandable. Tn a landmark study (Rogers et al. 2007), 
a tean1 of researchers collected 560 variations on lvliranda warnings used in state and 
federal jurisdictions throughout the United States and analyzed them for comprehensi­
bility, usll1g the Flesch Iteading Ease test, the Flesch-Kincaid test, and the SMOG 
readability scale. \-Vhat they found \.Vas that some rights-for example, the right to 
remain silent-tended to be articulated in language classified as "fairly easy reading 
material," or language that \.vould be understood adequately by 80% of the general 
population. Other parts of the \.varrlli1g, however, particularly the \.Varnings involving 
waiver of rights, vvere phrased in such complex and convoluted \.Vays that they were 
classed as "post-graduate reading level." For exan1ple, the right of a suspect to have 
counsel present during questioning and to have counsel appointed in the case of an 
indigent was presented in such a £3-shion that only 11 o/t1 of the general public would likely 
understand it (Rogers et al. 2007: 186). 

Consider one version of the \.Yarning on the right to counsel that the IZ.ogers tean1 
assessed for comprehensibility: "You have the right to consult \Vith, and h,_'lve present, 
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prior to, and during inte1Togation, an atto1ney either retained or appointed" (Rogers et 
al. 2007: 184). Note first that the verbs articulating the nature of the rights in this 
Vi'anllng are conj oll1ed, so that the hearer n1ust process each of these rights separately. 
Further, note that the conjoined verbs "consult v.rith" and "have present" are presented 
\¥ithout an irm11ediate direct object, which is not a typical feature of spoken English. In 
spoken English, hearers expect the direct object to closely follovv the verb, v.rhereas in 
fo1n1al written English, the reader can be expected to parse the sentence even when its 
elements occur in atypical positions. Inte1vening in this \¥atning between those t>.:vinned 
verbs and the direct object is another doubled ele1nent-this tllne a doubled preposi­
tional phrase, "p1i.or to and during." Even when the direct object "atto1ney" fu1ally 
nlakes an appearance in the \¥atning, it is ll1unediately followed by the doubled adjec­
tives "retained or appointed." English syntax almost always inserts adjectives before 
n1odified nouns, but in this case adjectives const1ucted fi_·om verbs are placed in the 
highly unusual slot after the modified noun "atto1ney." In addition, the verbal adjectives 
"retained or appointed" are used in specialized senses rather than in their ordinary 
ineanings. "Retained" generally means "kept" or "held in," not in the n1eaning used 
here "hired with one's own funds." Similarly, "appointed" usually means "officially 
chosen" and not "provided with public funds." Only son1eone already conversant v,rith 
the practices of obtaining lawyers would likely understand the specialized meaning of 
these two verhal adjectives. As a spoken utterance, this sentence violates n1ost of the 
no1ms of spoken English and would be challenging to parse even ll1 fo1mal \•vritten 
English and it would be a difficult utterance to understand fully even in the best of cir­
cu1nstances. Needless to say, the context of a high-pressure, anxiety-1i.dden inte1Togation 
room only adds to the difficulty of nlaking sense of such verbiage. 

In addition to poorly framed, vague, and circuitous expressions, the Miranda v.rarnings 
analyzed by the researchers \¥ere typicaUy too dense ii1 info1~nation for adequate co1n­
prehension and recall Based on their analysis, the researchers concluded that, as used in 
many ju1i_sdictions, nluch of the Miranda vva1ning would not be properly understood by 
a considerable percentage of the general public and would be ll1adequately understood 
by an even larger percentage of a1Testces, given their statistically lower educational 
attain1nent. 

fu this research shows, it is questionable whether the language of the I\lliranda wanrings 
suffices to n1ak:e clear to the average person vvhat their constitutional ii.ghts are and what 
options arc open to them in the course of police intenngation. When, hov,rever, the sus­
pect is not the average person, the situation is evenly bleaker. Many of those a1rested and 
subjected to custodial ll1ten·ogation-for exan1plc, juveniles, the inentally retarded, and the 
mentally ill-could well be less capable than the average person of unde1standing their 
rights (Solan and Tiersma 2005: 77-82). Empirical research has borne this out. A study 
looking at the co1nprehension of the Miranda wanllngs by mentally retarded individuals 
concluded that they fail to understand the ii.ghts as a1ticulated and that they therefore are 
not capable of nlaking volunta1y and intelligent decisions to exercise or to waive then1 
(Cloud· et al.: 2002). In fact, that same study demonstrated that even non-retarded indivi­
duals with merely slightly lower than average !Qs-in the 70s and 80s-have dramatically 
lo\•ver rates of comprehension than do persons of average intelligence (Cloud et al. 2002: 
571-72). Similar research shows that juveniles, too, have inore lll1rited con1prehension 
of the iight<; than do adults, \1Jith inarkedly lo\.ver degrees of understanding by those 
under the age of fifteen ((~1i.sso 1980). Not su1prisingly, perhaps, analysis of cases in 
-..vhich innocent persons were known to have confessed under police interrogation ll1cludes 
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disproportionate numbers of those especially vulnerable groups-the young and the 
cognitively impaired (Drizin and Leo 2004: 963-69, 971-73). 

The language of waiver 

Assuming that a suspect actually does understand the rights givt;n in the Miranda warn­
ing, there is still the question of under what circun1stances his responses to subsequent 
intetTogation should be considered legally admissible. The Ivliranda Court recognized 
that an an·estee might legitimately vvant to cooperate with the police and voluntarily 
respond to questioning, but it maintained a healthy skepticis1n about the likelihood of 
any purported \.Vaiver of rights, putting what it called "a heavy burden" on the prose­
cution to demonstrate the validity of any such waiver (Jl;liranda v. Arizona, 1966: 475) 
and cautioning that "a valid waiver vvill not be presumed siniply from the silence of the 
accused after warnings are given ot simply from the fact that a confession was in fact 
eventually obtained" (Miranda v. Arizona, 1966: 475). 

Soon enough, however, the Supreme Court retreated frorn this position. Despite the 
Miranda Court's presumption against the voluntariness of waiver of rights by arrestees in 
police custody due to the oppressive atmosphere of inconununicado inte1Togation, in 
subsequent cases the Supreme Court has been fur more willing to find that suspects have 
waived their Miranda rights. Even when the police reports of the words by an arrestee 
purporting to shovv waiver instead display frank incomprehension of the rights outlined 
in Miranda, courts have nevertheless counted them as valid vvaivers. For example, in 
North Carolina v. B~ttler (1979), the a1Testee being questioned while in police custody 
agreed to answer questions orally but would not put anything in writing or sign the 
vvaiver form. The obvious implication of that statement is that the suspect must have 
erroneously believed that written staten1ents and signed waiver fo1n15 vvould be hannful 
to him in ways that merely answering oral questions vvould not be. ln short, the only 
reasonable constn1ction of the suspect's behavior is that he £liled to understand that oral 
statements vvere every bit as binding on him as vvritten statements and would be fully 
adnlissible in court. Yet the Supre1nc Court allo\.ved the admission of his staten1ents, 
finding that he had made a knowing and intelligent waiver of tvliranda rights on these 
£1cts. Wisely, the Court did not even t1y to attempt to articulate a credible reason why 
so1ncone would agree to incrinllnate hi1nself by answering police questions orally but 
not in w1iting, despite knowing all along that the oral state1nents vvere blliding and 
adnlissible. Perhaps any such attempt vvould have strained credulity to the breaking point 
and beyond (Karnisar 2007: 180-81). Instead of requi1ing affinnative vvaiver by the 
defendant in that case, the Supre1ne Court noted that his silence in the face of 
the vva1nings, coupled with his incrllninating responses to police questioning, qualified as 
"a course of conduct indicating waiver" (i"\lorth C'arolina v. Butler, 1979: 373). 

After Butler, it vvas no longer necessary for the prosecution to prove that a suspect had 
articulated either an understanding of his rights or of his desire to waive then1 and ansvver 
questions. Assurning that lvEranda rights were read and that the suspect eventually 
responded to police que.5tion\ what the Nliranda Court had once called the "heavy 
burden" on the prosecution to show a k:novving, voluntary, and intelligent vvaiver of 
lights vvas satisfied. Having signaled to lovver courts that the "hea\ry burden" on the State 
to prove waiver 1,vas in fact al1nost no burden at all, the Supreme Court in effect sanc­
tioned lovver court inquiry into vvaiver that vvas perfunctory at best. Once judges find 
that the defCndant has vvaived his Miranda rights, moreover, the resulting confession is 
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nearly always then admitted into evidence with no further meaningful exanllnation as to 
whether it was the product of police over-reaching or coercion (White 2001: 1219-20; 
Klein 2001: 1070). 

Because the n1alci_ng of inc1iminating state1nents has come to be tre~ted as itself proof 
of waiver of Miranda tights, the law fails to protect the most vulnerable atTestees fi_·o1n 
police coercion and manipulation. A representative example of this occu1Ted in ll.1iller v. 
State (2002). In that case, a defendant, whom the trial judge found to be mentally 
retarded, was taken into custody and questioned by the police about a homicide. Durll1g 
that inten·ogation, the police lied to hlln about his having been seen just outside the 
victii11's office before his death. The police also fabricated a computer printout and fin­
gerprint card purporting to be those of the defendant, and told him falsely that his finger­
prints had been found at the death scene. They went on to show hii11 a copy of a repo1t 
that falsely stated that the victim had died of natural causes, and to suggest to hll11 that 
the death could have been accidental. Despite the blatant use of lies by the police to a 
suspect who was arguably pa1ticularly vulnerable to such tactics because of his lo\v cog­
nitive capacity, the Indiana Supreme Cou1t had no trouble concluding that his confes­
sion was admissible, finding that "beyond a reasonable doubt the defendant had 
voluntarily waived his rights, and that his inc1inlinatory state1nents were voluntarily 
given" (Miller v. State, 2000: 768). 

In another case involving an especially vulnerable a1Tesree, a Vietnamese-speaking 
suspect vvith limited Eng1ish con1petence was read an error-filled Vietnamese language 
version of the Miranda warnings. When the police lied to him, telling hin1 that he had 
been seen at the c1in1e scene, he inade inc1imll1ating statements. Despite the defective 
warnings and the fact that he never affirn1atively v.raived his rights in any way, he, too, 
vvas held to have validly waived his right.;; simply by responding to police questioning 
(171ai v. Mapes, 2005). In yet another such case, the reviewing cou1t found a knowing 
and intelligent valid \Vaiver of Miranda rights, by arguing that the suspect's ability to 
write his name and answer questions was sufficient proof that he had adequate intelli­
gence to understand the Miranda warnings, and by citing his record of p1ior convictions 
as proof that he must have had "at least a iudimenta1y understanding ofllls rights" (U.S. 
v. Cuevas-Robledos, 2006). Tllls opinion directly contradicts the .Miranda Court's express 
insistence that evidence of past encounters with the police were inadequate to show 
approp1iate knowledge of one's rights, since what if anything a suspect learned about the 
constitutional tights in any earlier experience could "never be more than speculation" 
(Miranda v. Arizona, 1966: 471-72). 

Not only n1ay the police lie to suspects about the evidence in the case, they nlay also 
actively mislead the suspect about the nature of his 1i.ghts (White 2006). Take, for 
example, the case of Soffar v. Cockrell (2002). In that case, the atTestee asked the inter­
rogating detective how he could get a la,;yyer. The detective responded by asking Soffar 
if he could afford to hire a lawyer, kno\vll1g that he could not and also knowing full well 
that the Miranda rules n1andate telling a1Testees that, if they ca1u1ot afford to retain 
counsel, a lawyer will be appointed for them. The detective's in1pJied asse1tion that only 
those with money had the right to counsel was unsuccessful in persuading So.ffi.r to talk, 
ho\•vever, because Soffar then asked the detective how he could get a court appointed 
lav.ryer and ho\v long it would take to procure one. The detective knevv that the law 
required that suspects must be charged and provided \'Vith counsel \vitllli1 72 hours of 
a1Tcst, but that is not ¥-'hat he told Softar. Instead, he lied to him and told him that he 
didn't kno\v how Jong it might take, but that he "guessed it could take as little as one 
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day or as long as a month" (Sojfar "· Cockrell, 2002: 591). Given this discouraging-and 
untrue-news about the unavailability of legal counsel, Soffar then replied, "So you're 
telling me I'n1 on my own." The detective's response, according to his ovvn testimony at 
tvvo hearings on the issue, was either "Yes, you are," or silence. Either vvay, the detective 
succeeded in discouraging Soffar from exercising his right to have a lavvyer's assistance by 
intentionally giving him misleading and false info1Tnation about his rights. Nevertheless, 
the 5th Circuit Court of Appeal, in an en bane opinion, held that Soffar's waiver of his 
rights was a knovving, voluntary, and intelligent one, and Soffar's death sentence was 
affinned. 

Even explicit statements by an arrestee that he is refusll1g to waive his rights are often 
of no avail. In one such case, the suspect refused to sign a Miranda waiver form and, in 
addition, t\.vice explicitly told his interrogators that he was not waiving any rights. When, 
despite his insistence, the police continued to question hin1 and he made incriminatory 
responses to police questioning, the reviewing cou1t ignored his explicit assettions that he 
did not intend to waive his rights and held that the fact that he eventually answered 
police allegations vvas enough to prove a valid waiver of his rights (U.S. l!. Acosta, 2006). 

As courts began to treat any response by suspects as evidence of waiver of his rights, 
police naturally sought to provoke suspect responses. Professor Richard Leo, vvho has 
observed hundreds of police interrogations in the course of his research, has detailed 
various tactics and stratagems adopted by the police in order to get suspects to respond to 
questioning (Leo and White 1999: 433-35). He notes, for example, that they inten­
tionally undercut Miranda in many ways. Officers minimize the suspect's attention to the 
significance of the warnings by reciting them in pcrfuncto1y, unanimated tones, speaking 
quickly vvithout making eye contact, and referring to the wanllngs, often jokingly, as a 
mere fon11ality to be quickly dispensed with in order to get to n1ore in1portant matters 
(Leo and White 1999: 433-35). In one such inte1Togation, the detective began his reci­
tation of the Miranda warnings by saying, "Okay let me go ahead and do this here 
real quick, like I said, so don't let this iuffie your feathers or anything like that, it's just a 
formality we have to go through, okay" (Leo and White 1999: 434). ln another case, the 
officer joked, "You've probably seen it on TV a thousand times. I knovv I've said it 
about ten thousand titnes." In a similar vein, a detective in another case preceded the 
warnings with the following: 

In order for me to talk to you specifically about the injury with [victin1], I need to 
advise you of your rights. It's a fo1n1ality. I'tn sure you've watched television vvith 
the cop shovvs, right, and you hear the1n say their rights and so you can probably 
t·ecite this better than I can but it's something I need to do ·and we can get this out 
of the way before vve talk about -what's happened. 

(Leo and White 1999: 435) 

Discourse analyses of the required British cautioning of interrogated suspects shovv that, 
like their American counte1parts giving Miranda warnings, British police administer 
cautions in a iitualistic, "hyperfluent" manner, minimizing both their significance and 
their comprehensibility (Rock 2007: 156-57). 

Once the l\1iranda vvarrUng is given, the police often emphasize to the suspect how 
much they want to hear his side of the story, encouraging him to respond by a variety of 
framings, such as exaggerating the cruelty or 1nagnitude of the crime as they now 
understand it vvithout the benefit of the defendant's version, or suggesting that 
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cooperating with the police V\1ill result in leniency or even dropping any charges (Leo 
and White 1999: 437-48). In one inte1rngation of a juvenile suspect recorded by Leo, 
the officer framed the Miranda \Varnings as giving the child the oppo1tunity to confitTil 
that he was not guilty of the crime, saying "Uh, we're gonna give you the oppo1tunity 
to clear this whole 1natter up, and that's gonna entail you ans\vering son1e question to us. 
Okay? You feel comfmnble with that?" (Leo and \)\ihite 1999: 445). Having framed 
the ll1ten·ogation as a positive benefit to the suspect, the pe1functory recitation of the 
Miranda 1ights is hardly calculated to effectively wain the suspect about the ve1y real 
potential of ll1ten·ogation to provide incrinrinating rather than exculpato1y evidence. 

As long as the suspect eventually responds to inte1Togation, 1nost cou1ts will find an 
implied waiver of the Miranda 1i.ghts despite deficiencies in the manner of the warnings 
and despite lack of any affi1m.ative statement by the accused exphci.tJy waiving his rights. 
Far from being virhat the Miranda Court called a "heavy burden" on the prosecution, 
waiver has become the default presu1nption \vhenever the suspect ultllnately succun1bs to 
police questioning. Whatever responses a suspect makes to police inte1Togation are held 
to constitute conclusive proof that he understood and chose to \Vaive his rights, unless he 
explicitly takes specific steps to invoke his 1i.ghts. 

The language of invocation 

One weakness in the specificity of the Miranda wa1nings is that they do not provide any 
guidance to suspects on how to claim their rights if they choose that option rather than 
waiving the1n. Given that, jt would seem approp1i.ate that courts would liberally const1ue 
attempts by suspects to it1voke their rights as effective. Instead, the Supreme Cou1t has 
held that, unless attempted invocations of Miranda rights are inade using clear, unequi­
vocal, and unambiguous language, they are legally void (Davis v. United States, 1994). 
Without such a clear and unambiguous invocation, the police can continue their inter­
rogation \Vithout restJ.i.ctions and need not even attempt to cla1ify whether or not the 
suspect is uying to asse1t his rights. 

Examination of post-Davis case law shows the ways in which courts have bent over 
backwards const1uing atTestees' attempts to exercise their Miranda rights as fatally unclear 
or equivocal, thus denying them the protection of Miranda. Suspects 1nust navigate a 
ve1i.table linguistic minefield of disqualifying language in trying to exercise their Miranda 
tights. So1ne aiTestees made the mistake of asking for their 1i.ght to a lavvyer using an 
inten:ogative syntactic fonn instead of an ll11perative: 

• "Could I call my lawyer>" (Dormire v. Wilkinson, 2001 ). 
• "May I call a lawyer> Can I call a lawyer?" (Slate v. Payne, 2001). 
• "Do you mind ifl have 1ny la\V)rer vvith n1e?" (U.S. v. Tiflhitefcather, 2006). 
• "Can I speak to an atto1ney before I answer the question to find out ,vhat he 

\vould have to tell me?" (Ta11lor 11. Carey, 2007). 

These requests \•Vere all rejected as invocations because they \Vere interpreted as n1ercly 
theoretical questions about the availability of counsel rather than as actual requests for 
counsel. Reviewing courts here seemed to be under the mistaken in1pression that 
inten·ogative forms can never be meant as irnperativcs, despite the frequency in 
ordina1y hu1nan ll1terac6on in which speakers do just that (Solan and Tiersma 2005: 
54-62). 
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Other suspects were unsuccessful in their attempts to assert their rights because they 
used softened or indirect imperatives or they phrased their assertion of their rights with 
polite hedges: 

• "! think I would like to talk to a lawyer." (Clark v. kforphy, 2003). 
• "I think I will talk to a lawyer." (State v. Fal'l'ah, 2006). 
• "It seems like what I need is a lavvyer . I do want a la\.vyer." (Oliver v. R~tnnels, 

2006). 
• "Actually, you know vvhat, I'm gom1a call my lawyer. I don't feel comfortable." 

(People v. lVIclVIahon, 2005). 

Preceding a demand for a lawyer with an initial subjunctive clause doomed the invoca­
tion of a suspect who said, "If I'm going to jail on anything, I want to have my attorney 
present before I start speaking to you about whatever it is you guys are talking about" 
(Kibler v. Kirkland, 2006). Despite that fact that the suspect in this case was indeed going 
to jail, the mere existence of the initial qualifying clause disqualified this invocation. 

Sometimes atTestees need the cooperation of the police in order to get an attorney to 
be present du1ing questioning. Asking for police assistance in obtaining counsel, how­
ever, could render their attempted invocation invalid. For example, the suspect who 
responded to the Miranda wa1nings by asking that the police retrieve his lawyer's busi­
ness card was held not to have invoked his right to counsel (US v. Tran, 2006). Similarly 
unsuccessful was the hospitalized arrestee who asked police, "Could I get a phone in 
here so I can talk to a lavvyer?" Uackson v. Co1n1nonivealth, 2006). 

Attempts to invoke the constitutional right to remain silent are like\.vise disqualified if 
they are deen1ed to be insufficiently direct and precise. The following responses to the 
Miranda warnings -..vere all held too a1nbiguous or equivocal to count as successful 
invocations of the right to sjlence: 

• "I don't want to talk about it." (Oiven v. State, 2003). 
• "[don't liave anything to say." (State v. Hick/es, 1996). 
• "I don't -..vanna talk no more." (U.S. v. Stephenson, 2005). 
• "!just don't think I should say anything." (Burket v. Ai1gelone, 2000). 
• Officer: "Do you -..vant to make a statement to us?" Atrestee: "Nope." (Janies v. 

lVIarshall, 2003). 

Simply ren1aining silent during inte1Togation has also been held to be insufficient as an 
atteinpt to claim the Miranda right to rcn1ain silent. Apparently, a suspect has to speak up 
in order to exercise his constitutional tight not to speak (State v, Ross, 1996). 

Even -..vhen the suspect nies to clalln both the right to remain silent and the right to 
counsel, lack of sufficient precision often dooms the atten1pted invocation of Miranda 
1-ights: 

• "I don't even vvant to talk unless l have me a lawyer and go through thi~ shit." 
(Haiper v. State, 200l). 

• "I don't feel like 1 can talk "vith you without an attorney sitting right here to give 
1ne son1e legal advice." (Baker u. State, 2005). 
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• Suspect responded to police questioning Vl.7ith, "Fuck you, talk to my lawyer." 
(People v. Varnum, 2004). 

• Arrestee responded to police officer saying, "Having these rights in mind, do you 
"~sh to talk to us?" with "Can I put 'no' 'ti] I get my lawyer?" (State v.Jackson, 2001). 

These cases are an1ong the most con1pelling for finding an invocation, in that they 
exe1nplify the very concern that led the Supren1e Cou1t in 1v1iranda to interpose a right 
to counsel in the police interrogation context. As the Cou1t saw it, a legally nal've 
a1Testee nllght well not be in a position to dete1niine how to respond to police 
questioning, or indeed whether to respond at all, vvjthout the assistance of legal counsel 
to advise hini about how best to protect his interests. Those suspects whose attempts 
at invocation expressly articulate their need for legal advice before answering police 
questions thus ought to be cases deserving the most generous construal of the adequacy 
of rights invocations. 

A telling indication of the banhuptcy of the l\!liranda fi·amcwork as currently imple­
n1ented is the finding by criminal justice scholars that, once a purported Miranda Vl'aiver 
has been given and questioning begins, almost no suspects ever attempt to end the 
inte1rogation by invoking- their right~ (Stuntz 2001: 998). Yet it 1nust be n1ore the 1ule 
than the exception that an inte1Togation increases both in intensity and focus over tin1e, 
with niorc poi11ted questions, more specific accusations, and a greater adversarial tone as 
it unfolds. One would expect, then, that suspects who originally waived their Miranda 
rights under the mistaken impression that they could explall1 away the case against theni 
would recognize as the heat was tu1ncd up that continued participation in the inter­
rogation was no ]onger in their best interests. The fact that suspects seldom if ever 
attempt to terminate oppressive interrogations regardless of how onerous they become is 
strong evidence that they do not think that they have the power to do so. 

Questioning "outside" Miranda 

Aln1ost immediately after announcing the Miranda framework for police inten·ogation, 
the Supreme Cou1t began backpedalit1g fi·om its underlying logic in a series of cases that 
pe1mitted the admission of evidence obtained through police inten·ogation that violated 
the constraints of Miranda (see e.g. Neu1 York v. Han·is 1971; Michigan v. Tucker 1974; 
Oregon v. Elstad, 1985). In pe1mitting expansive use by prosecutors of evidence obtallied 
in violation of Miranda, the Cou1t-wittll1gly or not-provided a positive incentive for 
police to ignore the Miranda 1ule. The pr:in1ary n1echanism for enforcing constitutional 
constraints on police investigatory practices is, after all, the kno,~rledge by police and 
prosecutors that illegally procured evidence cannot be ad1nitted in court. Knov.rledge that 
intentional violations of the constitution in the course of police investigation Vl'ill result 
in no usable evidence thus acts as a positive dete1Tent to police over-reaching. 

It was not long before the police can1e to appreciate that there were substantial 
benefits in violating Miranda's strictures. In a process that ca1ne to be knovvn as 
"questioning outside lvfiranda," some agencies actualJy insttlJcted their officers on the 
advantages of intentionally violating Miranda, and insttucted officers on hovv to take 
advantage of circurnstances that \vould alJow the evidence llito court notwithstanding a 
purposeful violation of Miranda. For cxan1ple, son1c police agencies recornn1cnded to 
officers that they consider violating the constitutional Miranda requirenients in order 
to get a confession, ai1d then, after getting llic11minating staten1ents, quickly Mirandizing 
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the suspect and having hin1 repeat the just-procured confession. Even if the suspect 
refused to repeat the confession, officers \.Vere reminded that the illegally obtained con­
fession could still be validly used as impeachment if the defendant testified in his own 
defense at trial (Leo and White 1999; Weisselberg 2001). In this way, Supreme Court 
cases pe1mitting the use at trial of evidence acquired through violation of the Ivl.iranda 
fi-amework actually appear in some instances to promote intentional police violations of 
the law (Leo and White 1999: 448-50). 

The Supreme Court reconsiders the Miranda framework 

Although the Supreme Court has, in the years since the Miranda opinion, significantly 
\.Veakened its reach through its subsequent rulings, it has not abandoned it altogether. 
In 2000, the Court \.Vas asked to reconsider the constitutional status of Iv1iranda and 
overrule it, and to the surprise of many court-watchers, it instead re-affumed the con­
stitutional validity of the case (Dickerson 11. United States, 2000). What remains of the 
Miranda frame\.vork, however, is in a real sense an empty shell. Its doctrinal framework 
has remained in place; ho\.vever, as a practical matter, Miranda rights are dangerously easy 
to waive and nearly in1possible to invoke successfully. Worse yet, courts have been 
disinclined to look carefully at whether a confession 1neets the minimal standards of 
voluntariness and reliabi1ity as long as an initial Miranda \.Vaiver can be infen·ed (White 
2001: 1219-20). Far fron1 being a bulwark against coercion in police interrogation, the 
Miranda requirements, once satisfied, have instead shielded inten·ogation from the kind 
of searching judicial inqui1y that could expose instances of police over-reaching and 
undue pressure. To quote Yale Kanllsar, widely recognized as the leading legal scholar 
on Miranda, the Supreme Court is "un\.villing to overrule 1\lfiranda ... and also unwilling 
to take Ivliranda seriously. That is the sad reality" (Kamisar 2007: 230). 

The role for linguists in preventing miscarriages of justice 

While it is apparent that the Supreme Court has no plans to sc.rap the Miranda fi'an1evvork 
in the near future, vvhatever its deficiencies, \vithin that frarne\.vork many issues occurring 
in individual cases present fuctnal questions involving language usage and the appropriate 
interpretation to be accorded to that language. Fron1 a practical perspective, linguists could 
be extremely helpful in analyzing the discursive st1ucture and linguistic content of inter­
rogations. As Roger Shuy, one of the 1nost experienced American forensic linguists, put it, 

(L)inguist<; knovv vvhat to listen tOr in a conversation. They listen for topic 
initiations, topic recycling, response strategies, intem1ption patte1ns, intonation 
inarkers, pause lengths, speech event structure, speech acts, inferencing, ambiguity 
resolution, transcript accuracy, and n1any other things. Scientific training enables 
linguists to categorize st1uctures that are alike and to compare or contrast structures 
that are not. 

(Shuy 1993a: xvii-xviii) 

Linguistic evidence could be brought to bear on the question of whether a particular 
defendant likely had an adequate understanding of his rights fi·on1 the warnings given to 
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hin1. Such testimony \Vould be especially pe1tinent \vhen special reasons exist to be 
skeptical of whether the defendant had full understandll1g of the Miranda wanllngs-for 
example, \vhen the defendant had dinllnished cognitive capacity, or \Vas not a proficient 
English speaker, or was deaf, or v1ras a juvenile, and so forth (see Solan and Tiersma 2005: 
77-87). Whether a suspect's language showed that he knowingly and intelligently 
waived his rights; whether a waiver appeared to be coerced; whether a confession is 
credible evidence of guilt or instead only acquiescence to overbearir1g authority; whether 
the police deceptively pronllsed leniency in return for an admission of involvement; 
whether a purported confession was of questionable reliability, because all of the perti­
nent infonnation about the crime \Vas fed to the suspect by the police-all these are 
issues lending the111selves to discursive analysis by linguists, and in a number of instances, 
linguists have done useful analyses on just such cases (see Shuy 1998b: 17-33, 33-40, 
122-39, 174-85). Many different sub-fields of linguistic expertise could be brought to 
bear on these questions, ranging :fro111 interactional discourse analysis ('Watson 1990) to 
Gricean pragn1atic analysis (Lakoff 1996) to phonetic analysis of intonation patterns (Shuy 
1998b: 70-71) to analysis of topic and response sequences (Shuy 1998b: 33-40). 

One factor :frequently linllting the ability of linguists to assist in assessing the reliability 
of confessions in these cases can be the lack of an objective record of the course of the 
inte1Togation. The text of the \~rritten and signed confession adnlltted ir1to evidence is 
the end product of a lengthy process of questions and answers in which multiple, com­
peting, and conflicting narratives of the crin1e are created. During the interrogation 
process, details of the facts and attributions of 111otive and crinllnal responsibility some­
tin1es originate with the interrogators and other tin1es with the suspect, but by the tllne 
the confession is reduced to writing, it can be impossible to deten1lli1c exactly who was 
responsible for word choice and na1Tative sequencing (Hey don 2005). Where there is 
neither a tape recording nor a transcript of the questioning, the linguist may be forced to 
reconstruct the inten·ogation from the nlemories and notes of the police and of the sus­
pect. This admittedly partial and inaccurate record 1nay sty1nie the linguist in dra\\ring 
any valid conclusions (see Shuy 1998b: 58-68, 140-52, 154-73). In addition, written 
records lack features such as the intonation and phonetic reduction in articulation of the 
origll1al oral statements, features which provide in1portant clues to the proper inter­
pretation of the 111eaning of the utterances (Shuy 1998b: 68-72.). Pauses, hesitancy, 
emotional emphasis, and the like are all key indexes of meaning that are eliminated in 
the reduction of a pu1po1tcd confession to a v1ritten nan·ative. 

If the prima1y policy conce1~1 in regulating police inten·ogation is in preventing abu­
sive and oppressive ll1te1Togations that co_uld result in unreliable confessions, the best 
remedy to both prevent and detect such practices \vould be to insist that all custodial 
police questioning be videotaped. Across the political spect1un1, nearly all legal con1-
mentators on police practices-both those opposed to Miranda and those who approve 
of it-agree that videotaping these sessions is highly desirable (Cassell 2001: 486-92; 
Karnisar 2007: 188-91; Slobogin 2003). In fact, when the Police and Ciiminal Evidence 
Act of 1986 1nade taping of all significant police interrogations n1andatory in Great 
B1itain, police ad1ninistrators then1selves found that audio taping their inte1Togations has 
been beneficial in pro1noting effective police investigation (Rock 2007). 

Currently American police understand that, when cou1ts co1ne to dete1n1ine \vhat 
happened during an inte1Togation, it is their word against that of the suspect, and in 
such "swearing contests," the suspect will alv,rays be disbelieved (Kanllsar 2007: 191 ). 
Kno\ving that the sessions were being taped would likely discourage the police fron1 

123 



JANET AINSWORTH 

adopting abusive and unfair tactics in their questioning in the first place. In any event, 
taping would provide an objective record of \vhat transpired that could later be closely 
examined to determine exactly what was said, when, and by whom. For example, since 
the Supreme Court has held that the precise language used by a suspect in attempting to 
invoke his rights is dispositive in vvhether he has efficaciously done so, there have been 
frequent contests over exactly \.Vhat language was used by the invoking suspect (Shuy 
1998b: 58-68). A taped record would eliminate such disputes. The experience of 
forensic linguists such as Roger Shuy in reconstructing and analyzing police inte1Toga­
tions clearly shows that if taping \.Vere required more generally in the United States, 
linguists could be of inestimable use in preventing miscarriages of justice resulting from 
unreliable confessions. 
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