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gerial, bureaucratic state into governance-by-franchise, and into an insti-
tutional nexus for the distribution of public assets into private hands, has
proceeded at its most unmediated and unmitigated in many former
colonies. So, too, expedited by one or other Washington consensus, have
the radical privatization of the means of coercion, from policing and ter-
ror through incarceration to war and revolution; the displacement of the

. political into the realm of the legal, most notably into the interstices be-

tween rights and torts; the distillation of social policy, under the aegis of
both government and nongovernmental organizations, into discourses of
technical necessity; the increasing reduction of culture to intellectual prop-
erty; the supersession of the Age of Ideology by the Age of ID-ology, in
which identity-driven interest-—identity defined by culture, confessional
or congregational affiliation, race, gender, generation, sexual orientation,
whatever—becomes the motor of most collection action. And much else
besides.

Tt is from the perspective of “the” postcolony, then, that understanding
the twenty-first century, tout court, might best begin. Decentered estrange-
ment is, fnally, the objective of this book. And of the historical anthro-
pology of the present, to which it seeks to make a modest contribution.

Note

1. See Walter Benjamin, “Critique of Violence,” in his Reflections: Essays,
Aphorisms, Autobiographical Writings, ed. Peter Demetz, trans. Edmunc.i Jephcott
(New York: Schocken Books, 1978); Jacques Derrida, “Force of Lav.v,” in Acts of
Religion, ed. Gil Anidjar (New York: Routledge, 2002}; and Giorgio Agamben,
Homo Sacer: Sovereign Power and Bare Life, trans. Daniel Heller-Roazen {Stan-
ford, CA: Stanford University Press, 1998).
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Notes from the Front
CRIMEVS. ...

Who're the criminals, the gangs or the government?
Did the Capital just happen to have the power to punish men?
MonoPolice manipulate majoraties to run with them

So whats the police force but a resource to reinforce the plans of the
dominant?

I'm haunted by questions, spending time behind bars

Statistics on TV, that concede we're sadistic, deceive me

*cause murder and thievery thrives on all sides of the lines that
divide class.

I take pepper-spray with a pinch a’ssault and battery and 'm charged to
step ’n say:

“yo honour, go bother the office of your bosses where the crime starts.”

And Task, while cleaning dirty white collars for a living,
why law suites the raw brutes in board rooms that horde loot?
They set the precedent then send the president to assure you,
his lady, Justice, is blind. But she’s got contacts that say too!
~v The colonists, the capitalists and wordy bright scholars make a killing.
MARLON BURGESS, hip-hop verses, Cape Town, 15 September 2004

AMONG ALL THE THINGS that have been said about the spread of democ-
racy since the end of the Cold War—and a great deal has been said about |
it, in every conceivable voice—one thing stands out. It is the claim that de-
mocratization has been accompanied, almost everywhere, by a sharp rise”
in crime and violence (see, e.g., Karstedr, forthcoming; Caldeira 2000: 1):
that the latter-day coming of more or less elected, more or less representa-
tive political regimes—founded, more or less, on the rule of law—has,
ironically, brought with it a rising tide of lawlessness. Or, put another way,
that political liberation in postcolonial, posttotalitarian worlds, and the
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economic liberalization on which it has floated, have both implied, as their
dark underside, an ipso facto deregulation of monopolies over the means
of legitimate force, of moral orders, of the protection of persons and prop-
erty. And an unraveling of the fabric of law and order. This may not be all
that easy to demonstrate empirically; it depends in large part on how
democracy and criminality, past and present, are measured.! But, as popu-
lar perception and party platforms across the planet focus ever more on
escalating crime, and on the “problem” of dis/order, the co-incidence cer-
tainly seems to be beyond coincidence.

It has long been argued that social disorder, expressed in elevated rates
of criminality, is in the nature of transition itself, that it inevitably follows
epochal changes in the order of things. Qur times, like many before, are
commonly described in the language of historical disjuncture, whether
by appeal to retrdspection and renaissance (neoliberalism, neomedieval-
ism), to ironic aftereffect (the postmodern, posthuman, post-Fordist,
f-utilitarian),? or to the portentous dawning of New Fras (of Empire, Ex-
ception). Little wonder, then, that the ruptures of the ongoing present, real
or imagined, are often associated, in collective consciousness as well as in
social theory, with transgression, liminality, and lawlessness. As Hannah
Arendt reminds us, Marx long ago saw a gemeric connection between
transformation and violence, which, he insisted, “is the midwife of every
old society pregnant with a new one”; even more, of “all change in history
and politics.”* Foreshadowings here of Fanon (1968) and other theorists
of decolonization. To be sure, modern history bas seen some very bloody
transitions to populist rule. And it has born witness to regimes that, under
the alibi of liberal democracy, have sanctified and sustained criminally
brutal modes of domination, some of them highly rationalized, highly
technicized, highly sanitized. Indeed, the relative ease with which autoc-
racies have made the transition to constitutional democracy points toward
the possibility that they—autocracy and liberal democracy, that is—share
more mechanisms of governance than-has conventionally been recog-
nized, not least their grounding in a rule of law, an Iron Cage of Legality
itself predicated, more or less visibly, on sovereign violence (cf. Agamben
1998: 10; Foucault 1978). Whether or not there is a necessary relationship

between the lethal and the legal, as Walter Benjamin (1978) and his intel-_

lectual progeny would have it,* their historical affinity seems beyond dis-
pute.

The coincidence of democratization and criminal violence has been
most visible in, and most volubly remarked of, postcolonies: that is,
nation-states, including those of the former USSR, once governed by, for,
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and from an elsewhere; nation-states in which representative government
and the rule of law, in their conventional Euro-modernist sense, were pre-
viously “underdeveloped”; nation-states in which the “normalization” of
organized crime and brutal banditry, themselves the product of a complex
play of forces (see below), has been a central motif of the chapter in their
history that began, at fin de siécle, with the end of the Cold War and the
triumphal spread of neoliberal capitalism. With a new Age of Empire,
the Age of US and Them.® This age has its mythic fous et origo in 1989,
the year that history was supposed to end (Fukuyama 1992} } with the
political birth of a Brave Neo World.® The “neo” here refers to a reani-
mation—or, more precisely, to the fetishizing anew—of old panaceas from
the history of liberalism: two in particular.

One dates back to the second half of the eighteenth century, to a time
when political authority, social order, citizenship, and economy were also
urgently in question (see, e.g., Becker 1994). It is the idea, often associated
with Adam Ferguson (1995), that a measure of control over arbitrary gov-
ernmental power, especially over the power of autocratic potentates, ought
to be vested in, and exercised by, a citizenry.” This idea has come to be sub-
sumed, loosely, in the term “civil society” which, in its neo guise, stands
for many things, among them: (1) “society against the state,” itself a highly
ambiguous aphorism; {2) “the” market, often glossed as “the private sec-
tor,” utopically envisaged as a technically efficient mechanism for produc-
ing the common good; and (3) “the community,” a vague abstraction
posited, somewhat mystically, as an appropriate site for, and agent of, col-
lective action—and, more cynically, as the end point of the devolution of
the costs and responsibilities of governance (J. L. Comaroff and J. Coma-
/roff 1999).% But above all, since the late 1980s, “civil society” has con-

_ . noted a teleological reversal: a move from increasingly rationalized, in-

v;;"’\\-r‘,rjcreasingly bureaucratized, increasingly elaborated regimes of rule toward

\j" sever more outsourced, dispersed, deinstitutionalized, constitutionally or-

&/ dained governance—from political evolution, classically conceived, to
O ( political devolution. In theory, at least.

¥ U Theother panacea is the ballot box: an appeal to the classic apparatus

e of mass participatory democracy. In its postcolonial neo-life, however,

this has often proven, in practice, to involve a very “thin” distillation of
the concept: a minimalist, procedural version that, notwithstanding the
claims made for it by some political scientists (see, e.g., Przeworski et al.
20005 and, for a critique, Wedeen 2004 and forthcoming), equates free-
!i dom with the occasional exercise of choice among competing, often in-
/" distinguishable alternatives. Which, as we have said elsewhere (J. L. Coma-
57‘%\52/
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roff and J. Comaroff 1997), renders the franchise to homo politicus what
shopping has long been to homo economicus: a beatified, cosmic fusion of
free will, human satisfaction, and ethical righteousness. This is historically
apt: it is a version of democracy that shadows closely the neoliberal apo-
theosis of the market, the displacement of homo faber by the consumer-
citizen, and the reduction of collective action to the pursuit of “enlight-
ened” interest. It is also the version of representative government—a
“small idea,” Malcolm Bradbury (1992: 276) once wrote in a postmodern
fiction, which “promises hope, and gives you Fried Chicken”—that is cur-
rently being thrust upon the world at large. Often it is imposed as a con-
dition of financial aid, foreign investment, and moral salvation by an un-
adornedly coercive Western consensus led by the United States (see, e.g.,
Young 1993: 299-300)° and abetted by such instruments bf the new
global economy as the World Bank and the International l\} netary Fund
(Stiglitz 2002). Indeed, this is the translucent veil behind which has closed
the iron fist of structural adjustment, with its demands en postcolonies to
cleave to market principles and to deregulate in ways-that privilege the pri-
vate sector over the state. It hardly bears repeatifig any longer that these
demands have had unintended, highly destabilizing effects on the fragile
political and economic arrangements—on.the ecologies of patronage, re-
distribution, and survival—that developed in many nation-states across
the global south with the end of the hlgh age of colonialism. Of which
more in.due course,

As this implies, civil society and ¢ ?e ballot box, as they have come pop-
ularly to be understood at the dawn/of the twenty-first century, are not just
panaceas for the contemporar)}zedlcament of postcolonies. More signif-

icantly, they have taken on the stibstantive forms of the Brave Neo World
of which they are part. This, in turn, raises an obvious, and obviously
loaded, question: To the degree that there has been an epidemic of crimi-
nal violence in these polities in recent times—to the degree, also, that they
have seen the emergence of criminal “phantom-states” in their midst (Der-
rida 1994: 83) or even “the criminalization of the state” tout court (Bayart,
Ellis, and Hibou 1999 see below)—does it really have anything at all to do
with democratization? Or, pace the commonplace with which we began,
--does electoral democracy, itself long an object of critique outside the West
(see, e.g., Mamdani 1990, 19292; Makinda 1996; Karlstrom 1996),7 veil
- the causes and determinations of rising lawlessness, just as the material
- realities of the Brave Neo World disappear behind the ballot box?

The answers are not as straightforward as they may seem. Why not? Be-
cause rising criminality in posteolonies is not simply a reflex, antisocial re-
sponse to poverty or joblessness, scarcity, or other effects of structural ad-
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justment, important though these things are. Neither is it merely the work-
ing of unchecked power, clothed in the trappings of state—or of bandit
quasi states'’-—serving itself by monopolizing the means of extracting
value and doling out death (cf. Bataille 1991; Hansen and Stepputat 2005:
13-14). Nor even is it the consequence of normative slippage occasioned
by the radical transitions of the recent past. It is part of a much more
troubled dialectic: a dialectic of law and d1s/order framed by neoliberal
mechanisms of deregulation and new modes of mediating human transac-
tiofis at once politico-economic and cultural, moral, and mortal. Under
such conditions—and this is our key point—criminal violence does notso
much repudiate the rule of law or the licit operations of the market as ap-
propriate their forms—and recommission their substance. Its perpetrators
create parallel modes of production and profiteering, sometimes even of
governance and taxation, thereby establishing simulacra of social order. In
50 cfomg, they reﬁgure the pas de deux in which norm and transgression,

\gu o ¥ reguiatlon and exception, redefine each other both within and beyond na-
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tional polities. In the process, the means and ends of the liberal democratic

) \(Q\gﬁ state are refracted, deflected, and dispersed into the murkier reaches of the

\)

private sector, sometimes in ways unimagined by even the most enterpris-
ing of capitalists, sometimes without appearing to be doing very much at
all to disturb the established order of things,

Just as, according to Charles Tilly (1985: 170-71), many modern “gov-
ernments operate in essentially the same ways as racketeers”—especially
in the “provision of protection”--so, in many postcolonies, violent crime
increasingly counterfeits government, not least in providing fee-for-service
security, and social order (J. Comaroff and J. L. Comaroff, forthcoming;
chap. 1). With market fundamentalism has come a gradual erasure of re-
ceived lines between the informal and the illegal, regulation and irregu-
larity, order and organized lawlessness. It is not merely that criminal
economies are often the most perfect expressions of the unfettered prin-
ciple of supply and demand, nor only that great profit is to be made in the
interstices between legitimate and illegitimate commerce, between the for-
mal and underground vectors of global trade, from differences in the costs
and risks of production, north and south (see Mbembe 2001: 73). Vastly
lucrative returns also inhere in actively sustaining zones of ambiguity be-
tween the presence and absence of the law: returns made from controlling
uncertainty, terror, even life itself; from privatizing public contracts and re-
sources; from “discretionary” policing and “laundering™ of various kinds.
From amassing value, that is, by exploiting the new aporias of ]urlsdsct;on
, | opened up under neohbexai conditions.

Or so we shall argue. ™
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But how particular is all this to postcolonial societies? After all, the co-
existence of neoliberalization with the proliferating problem of lawless-
ness would appear to be an ever more global phenomenon; although
whether there is more crime (Gray 1998: 32), more of an obsession with
it (Baumann 1998: 47}, or a greater readiness under current conditions to
criminalize dystopic social phenomena, among them poverty and race
(Wacquant 2001), remains a fraught question—especially if, as is likely,
all are true, but in indeterminate proportions. That there is an empirical
connection, though, is rarely in doubt these days. Thus, for example, the
director of Europol, the European police agency, declared in 2001 that
transnational crime posed a mounting threat to domestic security in Eu-
rope: its governments, he said, should “examine whether the resources
that had previously been spent on military defense would be better in-
vested . . . in domestic security” ™ And this was before 9/11, before estab-
lished distinctions between criminality and terror, lawlessness and war,
private enterprise and privateering, governance and vengeance, were seri-
ously undermined, making palpable the immanent threat of disorder
everywhere. Might it be that, in this as in other respects, the world at large
is looking ever more “postcolonial”? And what might that mean?

We shall return to these large questions in due course. Let us begin,
however, by interrogating the forms of criminal viclence, the lawlessness
and disforder, typically taken to be symptomatic of #he postcolony.

Inside the Postcolony: Geographies of Violence,
Cartographies of Crime

Lawlessness and criminal violence have become integral to depictions
of postcolonial societies, adding a brutal edge to older stereotypes
of underdevelopment, abjection, and sectarian strife. “LATIN AMERICA:
Graft Threatens New Democracies,” “arrica: Corruption Is Crippling
Growth,” screamed twin, internationally syndicated headlines in August
2005, under a picture of tropically shaded hands passing banknotes.'?
Mounting images—of Colombian druglords and Somali warlords,
Caribbean pirates and Nigerian gangsters, Afghani poppies and Sierra
Leonean blood diamonds—add up to a vision of global enterprise run
amok: a Hobbesian nightmare of dissipated government, suspended law,
and the routine resort to violence as means of production. More disturb-
ing still are allegations that the line between the political and the criminal
is fast eroding. In Africa, the epitome of post/colonial misrule in European
eyes, metaphors of malfeasance—kleptocracy, neopatrimonialism, clien-
talism, prebendalism**—have long been the accepted terms, popular and
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scholarly alike, for indigenous modes of governance. But in the late twen-
tieth century, these conventional images began to assume an even more
sinister cast: in 1993, the French Ministry of Foreign Affairs issued a re-
port on the radical “criminalization of politics” south of the Sahara,
claiming that popular reformist movements were being resisted in many
places, while links between the ruling regimes and organized crime were
growing apace {Bayart, Ellis, and Hibou 1999: xiii). Elsewhere, vectors
of state repression and sectarian conflict—their logic hitherto relatively
transparent-—appeared ever more chaotic and opaque as access to the
means of force proliferated and crass utility reigned supreme. In fact, the
“criminalization of politics” came to signify a new epoch in the sorry his-
tory of incivility in the global south: Bayart, Ellis, and Hibou (1999: 1),
among the most acute observers of the African scene, went so far as to sug-
. gest that we are witnessing a move, there, from “Kleptocracy to the Felo-
¥ nious State.”

For many, this merely confirms that the non-Western world remains in-
“hospitable to representative government. But, argues Mbembe (2000,
2001, 2002}, the new patterns of lawlessness are less obstacles to democ-
racy than the consequence of what it has come to mean in places like
Africa. In “the fuss over transitions to ... multi-partyism,” he notes
(2001: 66), somethmg far more significant has gone unremarked: the rise
 of private mdirect government {a caricature of hberahzatzon in which

'trated forms of power and accumulation, rooted in brute control over life
" nd cieath >ThIS shlft has been accompanied by a transformatlon in the

fient, he claims, has not so much been marginalized as entangled in a par-
allel, pariah economy of international scale {2001: 66). The process has
analogues elsewhere: in parts of the former Soviet Union, like the Balkans,
a fairly predictable culture of state-centered corruption appears to have
given way to a “free-for-all,” making crime “the biggest single industry of
the region”;"* likewise, in Latin America, where “epidemic” lawlessness is
said to have accompanied the “democratic wave,” linking local to transna-
tional criminal networks and turning poor urban neighborhoods in
Colombia, Brazil, and Mexico into battlefields (Pinzén 2003; Caldeira
2000: 373).*¢ “Democratic Brazil,” writes Scheper-Hughes (see chapter 4
below}, has “the demographic profile of a nation at war, which in a sense
it {is].” Criminality with violence, it seems, has become endemic to the
L postcolonzal condition.
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What makes the characterization of “private indirect government”
persuasive is its resonance with popular pessimism about the malaise and
mayhem that continue to bedevil former colonies. Here, Africa retains
pole position, having been excised from the map of global futures by such
print media as the Economisz,'” by the daily grind of television reportage,
and by any number of conservative public intellectuals.® These depictions
have provoked criticism, of course: efforts to break into the definite article,
the posteolony, and to deconstruct “its” archetypical representation; also
to argue that conditions on the continent are less apocalyptic than they are
made out to be, less extraordinary by contemporary planetary standards,
more “business as usual.”? And very good business at that. A recent
World Bank report shows foreign direct investment south of the Sahara to
have “yielded the highest returns in the world in 2002.”2° Not only have
fresh infusions of capital come from the Middle East and Asia, but a “new
scramble for Africa” is discernible among the nation-states of the North-
ern Hemisphere in pursuit of diamonds, oil, and the like.”* These neo-
colonial quests, which have reaped huge returns at the intersection of out-
sourced and outlaw economies, blur the line between profit and plunder.
While not strictly part of the “parallel” global economy, they interfere
with indigenous means of producing wealth, recruiting local functiona-
ies, brokers, even warlords, to facilitate their enterprises, often by ex-
tremely questionable means. As we write, investigators in the United States
and Nigeria are looking into allegations that a number of international
companies, including a Halliburton subsidiary—paid hefty bribes to se-
cure the contract to build a $4 billion liquified-natural-gas plant on the oil-
rich West African coast.? All of this exacerbates the unrest associated with
many parts of the postcolonial world and renders murky the geographies
of crime and violence that configure popular perceptions of that world.
Lawlessness often turns out to be a complex north-south collaboration.

For now, suffice it to note that, as Cold War geopolitics has given way
to a global order greased by transnational commerce, accounts of post-
colonial disorder elsewhere have come to echo Africanist stereotypes:
whether in Latin America or Indonesia, Eastern Europe or India, auto-
cratic government is said to have mutated into a less stable species of poli-
tics in which personnel and institutions of state collaborate with enter-
prises deemed illegal by Euro-American norms, In fact, efforts on the part
of the World Bank, the World Trade Organization, and governments of the
north to democratize patrimonial systems—thus to eliminate the “politics
of the belly” (Bayart 1993), candillismo, communalism, and their cog-
nates?*>—have only exacerbated their unruliness. Those calls to reform, it
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hardly needs noting, set great store by liberalization, both economic and
political, the latter centered squarely on the panaceas mentioned earlier:
on multiparty politics and the cultivation of civil society. And on unre-
strained privatization. But such measures, as the Report on the World So-
cial Situation, 2005 (United Nations 2003) reiterates yet again, have
widened inequalities within and across nation-states,** abetting the accu-
mulation of wealth and power by elites, both licit and illicit. As Larry
Rohter and Juan Forero, commenting on Latin America, point out, “With
once-closed economies having been opened up and corporate profits at
record levels, the opportunities for graft and bribes are larger than ever”®

Clearly, liberalization and democracy have done little to reduce vio-
lence. Quite the opposite. Not oaly have those excluded from the spoils
tended to resort, ever more prosaically, to militant techniques to survive or
profit (Bayart 1993: xiii; Olivier de Sardan 1999a; Caldeira 2000}, but
many ruling regimes have ceded their monopoly over coercion to private
contractors, who plunder and enforce at their behest. In some African,
Asian, and Latin American contexts, banditry shades into low-level war-
fare as a mode of accumulating wealth and political allegiance (see chap-
ters 4, 5, and 9 below), yielding new cartographies of disforder: post-
national terrains on which spaces of relative privilege are linked to one
another by slender, vulnerable corridors that stretch across zones of strife,

. uncertainty, and minimal governance, Here the reach of the state is uneven

and the landscape is a palimpsest of contested sovereignties, codes, and ju-

‘irisdzctions-—a complex choreography of police and paramilitaries, private
~.and community enforcement, gangs and vigilantes, highwaymen and out-
law armies. Here, t00, no genre of communication is authoritative: “dark

circuits” of rumor and popular media alike flash signs of inchoate danger
lurking beneath the banal surface of things, danger made real by sudden,
graphic assaults on persons and property. What is more, capricious vio-
lence often sediments into distressingly predictable, repeated patterns of
wounding as those most vulnerable~but sometimes also, Patricia Spyer
(see chapter 5 below) notes of Indonesia, those precisely in “one’s own
image”—become the bodies on which mastery is acted out {see Gore and
Pratten 2003}, Thus it is that sexual violence in postapartheid South
Africa, the execution of voung “marginals” in Northeast Brazil, and the
reciprocal slaughter of Christians and Muslims in Indonesia are the lethal
labor that authorizes stark inequalities (see chapters 2, 4, and § below).
Zones of deregulation are also spaces of opportunity, of vibrant, desperate
inventiveness and unrestrained profiteering.

At the same time, patently, deregulation and democratization have not
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eliminated older-style autocrats or oligarchs. They have merely altered the
sorts of resources and rhetoric at their command. Now organs of civil so-
ciety and humanitarian aid, alike local and transnational, exist alongside
the Mugabes of this world, who seize incoming assets and feed their cli-
ents in the name of majority rights, redistribution, and anti-imperialism,
Kleptocrats may no longer draw succor from superpowers with geostrate-
gic anxieties. But they do very well out of donor aid and no-questions-
asked global commerce. “Dictator’s Son on City Spending Spree” blared
the Cape Times of 20 July 2003, detailing the millions spent in Cape Town
on cars, hotels, and entertainment by the ruling dynasty of oil-rich Equa-
torial Guinea,’ the latter having recently staved off a coup funded by
European corporate bandits of the “neo-criminal classes”*—like Mark
Thatcher, himself a beneficiary of state kickbacks, British style. Again we
glimpse the entanglements that tie postcolonial graft to the metropolitan
scramble for tropical spoils.

Globalization, Crooked and Straight

Postcolonial societies, most of them rooted in historically extractive
economies, with small bourgeois sectors, low levels of formal skill, and
modest civil administrations, have shown varying capacities to profit from
mainstream global enterprise.?® While a few have prospered, many fill a
classic neocolonial niche: they are providers of raw materials and cheap
labor. But the very qualities that constrain their participation in the world
of corporate endeavor—that have rendered them, as one African states-
man put it, “appendages of metropolitan powers” in the global trading
regime**—have made postcolonies ready and able players in the twilight
markets fostered by liberalization. Thus, in the face of the subsidies and
trade tariffs that have sped the onslaught of agribusiness, non-Western
producers find a competitive edge in contraband cultivation. Notoriously
extensive regional economies, as vibrant as they are violent, flourish in the
Golden Crescent of Afghanistan-Iran-Pakistan and in Colombia-Peru-
Bolivia around crops like opium poppies or coca.’® As with mainstream
enterprise, the value added, and the profit reaped, increase as these prod-
ucts move further away from the sites of their primary production. Nature
also yields other illegal niche markets based on the canny commodifica-
tion of the “inalienable” qualities widely associated with “third-world”
peoples: endangered species and ancient artifacts, sex workers and un-
documented migrants, human infants and organs. There is, as well, the lu-
crative, often bloody trade in illicitly extracted raw materials that are in
especially high demand, most notably gemstones and coltan.®
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Crooked economies, like their straight equivalents, show a massive
recent expansion in their service sectors. Here again, postcolonial work-
forces find employment where formal opportunities are few. Some na-
tional treasuries now rest almost entirely on conveying contraband: former
entrepdts like Gambia, Togo, Benin, and Somalia, for example, have
morphed into “smuggling states” (Bayart, Ellis, and Hibou 1999: 20).
While a proportion of their traffic in pirated goods, stolen cars, and drugs
finds local markets, most valuable cargo makes its way to merchants and
customers in the north, some slipping seamlessly into respectable, above-
ground commerce.’? It has also been widely noted that the business of
transporting narcotics—centered in Nigeria, Senegal, Ghana, Togo, Cape
Verde, and South Africa but shifting in response to local opportunity and
patterns of policing—links African, Latin American, and central Asian
producers to cofisumers in Europe and North America (Bayart, Ellis, and
Hibou 1999: 9f£.).>* Suave couriers traverse the planet, swelling the popu-
lation of migrants to Europe, where “Nigerian” almost invariably quali-
fies “drug dealer” and “illegal alien,” and to North America, where
“Mexican” has similar connotations (Ajibade n.d.).>* Anxieties about
immigration and terror are not far behind, feeding fears about the link be-
tween organized crime and underground cells and fueling the racialization
of lawlessness.** As a result, profiles of criminality become more explicitly
xenophobic: “Illegal Aliens’ Unstoppable Third World Crime Wave in US”
tuns one exasperated headline.*® “Immigrants ‘Behind Crime Wave'”
trumpets Britain’s Observer, sparking yet another asylum row.3”

These instances remind us, if a reminder is needed, how politics and
crime, legitimate and illegitimate agency, endlessly redefine each other.
The line between them is a frontier in the struggle to assert sovereignty or
to disrupt it, to expand or contract the limits of the il/licit, to sanction or
outlaw violence. Most postcolonies, as we suggested above, bear the his-
torical traces of overrule that either suspended legalities or deployed them
to authorize predation and criminalize opposition. A decade after the end
of apartheid in South Africa, the poor and the marginal still look skepti-
cally upon statutes protecting the rich: a large proportion of them see
crime as an acceptable means of redistribution (Sissener 2001), even
vengeance. Nigerian tricksters think similarly about defrauding gullible
Europeans. As privatization and enclosure create new forms of property,
they simultaneously define new forms of theft, from piracy and poaching
to cloning and hacking. Such practices are not always deemed illegitimate
across social and national divides. Hence the disregard for copyright
shown by producers of generic pharmaceuticals in Thailand, India, and
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~ Brazil. And the attacks by “cyberpunks” on the “Patent Absurdity” of
proprietary computer software (Coleman 2005).
The species of property that have emerged out of the digital revolution
- -have had an especially profound effect on the means of producing and con-
- trolling value—and on definitions of the licit and illicit. While most post-
" “colonials lack the wherewithal to navigate the fast lanes of the knowledge
" economy or the electronic commons, they have again found profitable
_niche markets by making a virtue of their situation. A massive increase in
- outsourcing Western technological services and telemarketing to India,
for instance, has led to the dispersal of personal information across space,
priming a thriving business in cybercrime and data theft.?® Likewise, fac-
tories—often small familly firms—have sprung up in Asia to supply cloned
credit cards, complete with holograms and embossing, to those who per-
petrate “plastic fraud” across the planet (Levi 1998: 427). The former
third world, it appears, has cornered the market in the manufacture of
counterfeit documents, faux IDs, and fakes of every conceivable kind.

At one level, this growing specialization is no mystery. A volatile mix of
economic exclusion, technological enablement, and lax policing here
meet an almost insatiable planetary demand for instruments of personal
authentication. In an age of heightened mobility and government-at-a-
distance, human identities congeal along borders in paper and plastic;
certification, ultimately, controls the capacity of people and objects to
cross frontiers and to enhance their value, This is particularly so for those
who traverse the routes that separate peripheries from centers of prosper-
ity and relative security, both within and between national spaces. Where
aspiration, even survival, is tied closely to the capacity to migrate (see
chapter 9 below), official “papers” take on a magic of their own. And the
techniques of their manufacture command a compelling power and fas-
cination, rendering forgery a form of creativity that transcends easy defi-
nitions of legality (Siegel 1998: 58). Thus, a huge industry has evolved,
especially outside the West, for the fabrication of false credentials, from
marriage and divorce certificates to passports and university degrees; en-
tire bureaucratic biographies and family archives are expertly counter-
feited by means that wrest control over the production of the insignia of
civic personhood from the state. It is an industry astonishingly in step with
the latest techniques of authentication; so much so that the Fifth Interna-
tional Conference on Fraudulent Documents, held in Amsterdam in 2002,
drew scientific experts from all the major countries of Europe and North
America in pursuit of new methods, from laser procedures to biometrics,
to keep abreast of the inspired captains of fakery to the east and the
south.?
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Fakery has also been expedited by ever more effective, affordable, per-
sonalized machinery. With the advent of highly-quality desktop reproduc-
tion, the arts of counterfeiting, of literally “making money,” have ex-
panded rapidly in the non-Western world.® It has been estimated that as
much as a third of all currency now in circulation is false—although para-
noia in this respect, most of all in the United States, multiplies with ad-
vances in technology and with a sense of threat to national sovereignty.
Suspicion comes to rest on familiar foes, on “highly-skilled counterfeiters
backed by Iran and Syria,” held to have produced as much as $1 billion in
old US hundred-dollar bills; North Korea, believed to be engaged in simi-
lar mass printings of “Superdollars™; the Philippines, where a raid is said
to have discovered some $50 billion in bogus cash and Treasury notes; or
Colombia, thought guilty of manufacturing more than a third of the
forged notes seized in the United States in 1999.4

Counterfeit Modernities
All of this points to something much larger: to the fact that post-
colonies are quite literally associated with a counterfeit modernity, a

| modernity of counterfeit, With fictitious documents, fake brand names,

pirated drugs and movies, and a range of other sorts of appropriated intel-
lectual property. With palswu, as Indonesians term it—the word derives from
the English “false”—which, according to James Siegel (1998: 52), is more
a matter of the “almost authentic” than the bogus. Mimesis has classically
been an attribute projected onto Europe’s others, of course, marking
the distance between civilization and its apprentices, those perpetually
deemed “almost, but not quite,” the real thing {(Bhabha 1994: 91). Times,
though, have changed. In the postcolonial era, copies declare indepen-
dence as commodities and circulate autonomously. The electronic revolu-
tion has abetted this by democratizing the means of mechanical repro-
duction. It has demystified proprietary goods, whose aura can be
mass-produced and flogged at a discount. These brazen simulacra, like
counterfeit money, expose a conceit at the core of the culture of Western
capitalism: that its signifiers can be fixed, that its editions can be limited,
that it can franchise the platonic essence of its mass-produced modernity.
Branding, the assertion of a monopoly over a named species of value, in-
vites cloning; this because something of the exclusive cachet of the “au-
thentic article” is congealed in the copy. Thus it is that a recent Internet ad
from Malaysia offers “high quality” Rolexes, complete with logos, at
40 percent the cost of other unlicensed replicas.® As this implies, fakes
also circulate in a sphere of their own. Common in South Africa and else-
where is the idea of the “genuine fake,” which, ironically, underscores the
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- ~uniqueness of the original, with which it exists in a reciprocally reinfore-
" ingrelationship. The zest and ingenuity with which such “quality” coun-

1 terfeits are fabricated make it plain that this kind of artifice is a legitimate

- practice, almost an aesthetic form, for many of those who fashion and
" consume them (Sissener 2001; chapter 7 below), Producers of faux com-
modities seem less concerned to pretend that their goods are the real thing
than to take hold of the very mystique of the first-world “[abel” and fla-
grantly, joyously, appropriate the means of its replication. The genuine
fake gives South African or East Asian teenagers access to things they
could not otherwise have, filling the gap between globally tweaked desires
and local scarcities. The admiration at work here, Siegel (1998: 57) insists,
is not about defying authority. It is about “creating a sort of authority for
oneself.”

The enterprise that drives cultures of counterfeit recalls an observation
made by Béatrice Hibou {1999: 105) with regard to fakery in contempo-
rary Africa—from the fabrication of faux currency, reports, and statistics
to the production of bogus fertilizer, pharmaceuticals,” and salt. These
practices, she says, should be understood less as “a tendency to criminal-
ization per se than in terms of the widespread use of deception and “dirty
tricks; represented by games of chance, pyramid schemes and other ad-
ventures” (see also Niger-Thomas 2001); they are much in the spirit, too,
of “casino capitalism,” the ethos of neoliberalism that favors speculation,
play, and gambling over virtuous labor as a source of wealth {J. Coma-
roff and J. L. Comaroff 2000; chapter 6 below). The resort to deception is
tangible, as well, in the notorious, irrepressible Nigerian 419, an inspired
postcolonial pastiche of its American original, the Francis Drake scam of
the Depression years.* The ruse is initiated by a letter, nowadays mostly
an e-mail, that reproduces, more or less effectively, the verisimilitude of
para-statal communication. It offers the Western “investor” huge profits
for allowing her or his bank account to be used in the transfer abroad of
an otherwise-inaccessible estate, often that of a deceased adventurer like
Jonas Savimbi and Lauren Kabila. In its beguiling invocation of intestate
dictators, ill-gotten gains, and the secret transfer of vast fortunes, the hoax
exploits common stereotypes of African corruption as the key to its plau-
sibility (Apter 1999: 274). Another scam does the opposite, taking the
moral high ground to work its tricks: a bogus Nigerian “Nelson Mandela
Foundation” recently solicited dot.com donations for the indigent, pay-
able into a Cypriot bank account (O’Toole 2005: 54). Apter (1999: 270)
notes that “419” has come to refer, broadly, to a mode of production based
on impersonation and forgery, itself a major, often government-backed
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industry in Nigeria. It is estimated to be second only to oil and narcotics

in generating foreign currency.

Some of its perpetrators may regard 419 as righteous reparation, re-
versing the flow that, since the age of slavery, has diverted African assets
into European hands (see chapter 7 below). But the scam pervades the
Nigerian social fabric, not discriminating among those whom it rips off.
It capitalizes on a “crisis of value” precipitated by the boom-and-bust oil
economy of the Babangida years—a crisis also discernible in other post-
colonies that have suffered structural adjustment, hyperinflation, drastic
currency devaluations, and excessive violence (Apter 1999: 298). In dis-
rupting received relations between media and the value they represent,
these convulsions unsettle accepted indices of truth {Blunt 2004; chapter
5 below). They open an uncertain space between signifiers, be they omens
or banknotes, and what it is they signify: a space of mystery, magic, and
uncanny productivity wherein witches, Satan, and prosperity prophets ply
an avid trade (see chapter 6 below). Under such conditions, signs take on

an occult life of their own, appearing capable of generating great riches.
.{ Under such conditions, too, there is little practical difference between real
A “-,\anci faux currency.

Forgery also begets forgery, in an infinite regress: witness a fantastic
meta-419, in which fake cops “double-dipped™ victims by posing as gov-
ernment agents investigating past scams—and by promising, for a fee, to
restore their lost funds.* Crime étself is frequently the object of criminal
mimesis. Counterfeit kidnappitigs, hijack Hoaxes, and bogus burglaries
afe everywhere an expanding source of profit, to the extent that, in the
Cape Province of South Africa, where simulated claims are becoming epi-
demic, a Zero Tolerance Task Group has been created to put a stop to
them.* Fibou (1999: 102f£.) adds that, in countries hospitable to the
“economics of dirty tricks,” many “official” investigations and initiatives
are themselves false, generating a spiral of double-speak in which agents
of enforcement, international observers, and donors all become impli-
cated. In the absence of robust political institations, an intricate tissue of
gifts, favors, services, commissions, and rents knits outsiders to insiders in
what is sometimes called the “development state”—Dbut is better described
as a state of endemic expropriation. Efforts to make foreign aid account-
able by introducing tight auditing regimes have offered fresh formulae for
fabrication, rendering even more inchoate the line between the forged and
the far-fetched, the spirit and the letter of the counterfeit. The fetish
and the fake. Each, finally, fades into the other.

Thus, argues Andrew Apter (1999: 300), in Nigeria fetishism has come
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to saturate the state itself, yielding a politics of illusion that, more than just
frofit the appropriation of resources by ruling elites, has erected an edifice
of “simulated government”: government that concocts false censuses and
-“dévelopment schemes, even holds fictitious elections. Bogus bureaucracy,
i fact; has surfaced as a pervasive theme in analyses of postcolonial poli-
© U fics: Reno {1995, 2000), for example, speaks of “the shadow state” in
" Sjerra Leone and beyond, in which a realpolitik of thuggery and profi-
 ‘teering is conducted behind a facade of formal administrative respectabil-

nious” state, hidden power brokers, doppelgangers of a legitimate civil
service, control political and economic life, often ostensibly under the
sway of partisan spiritual forces. Shades here again of Derrida’s (1994:83)
“phantom-states,” in which organized crime performs for citizens the
functions once provided by government. In these circumstances, the offi-
cial edifice becomes the counterfeit, predation the reality. Indeed, as James
Ferguson (2006: 15) remarks, there is “an abundance of shadows” in recent
accounts of African political economy. But not only there. Saddam Hus-
seir’s “shadow state” was said to “defy democracy” in Irag;" nocturnal
“shadow players” are alleged to thrive where offshore banking meets ille-
gal money laundering in Belize (Duffy 2000); “shadow” business is
blamed for thwarting economic growth in Peru.*® Conversely, the fragile
peace that currently prevails in Ambon, Spyer (chapter 5 below) says, was
made “in the shadow of the law.” Ferguson (2006: 16£.} insists, correctly,
that there is more at work here than old colonial archetypes: the trope con-
veys a contemporary sense of inscrutability. And also a doubling, the exis-
tence of parallel worlds of clandestine government, irregular soldiers, and
occult economies that revives long-standing talk about “dark” vestiges of
the modernist idyll. But shadows, he reminds us, are less dim copies than
likenesses, others who are also selves, After all, many have insisted that the
vaunted European state is itself as much a chimera as a reality (Miliband
1969: 49; Abrams 1988: 76).

The Shadow and the Thing Itself

The resonance between shadow and counterfeit realities also captures
something of the effects of neoliberal deregulation on governance, some-
thing evident worldwide but most marked in postcolonies: the unsettling
counterpoint between the outsourcing of the state and the usurpation of
sovereignty, not least in the realm of policing and warfare. Government, as
it disperses itself, becomes less and less an ensemble of bureaucratic insti-
tutions, more and more a licensing-and-franchising authority. This, in turn,

= _' ity; similarly, Bayart, Ellis, and Hibou (1999: 201f.) stress that, in the “felo- .
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provides fresh opportunities, at all levels, for capitalizing both on the
assets of the state and on its imprimatur. Kickbacks have become a sine
qua non of office in many places, countries with sustained cultures of cor-
ruption heading the list. In India, for one, bribes are said to be routine in
securing contracts, loans, and handouts, although, as Akhil Gupta (1995
384) notes, high-level functionaries raise large sumns from relatively few
clients, while their humbler counterparts collect small amounts from
larger constituencies—and hence are more visibly “corrupt.”* Nothing
new, this, for those familiar with politics in cities like Chicago. But in
South Asia, Africa, and Latin America, these practices are often disarm-
ingly explicit and unpoliced. To wit, police and customs personnel, espe-
cially where their pay is low or unreliable, frequently take part in modes
of extraction in which insignias of public position are deploved to raise
rents (Blundo and Olivier de Sardan 2001; Roitman 2005: 186). Reports
of cops who turn checkpoints into private tolibooths are legion; an Econ-
omist team driving in 2002 from Douala, Cameroon, to a town less than
five hundred kilometers to the southeast encountered more than forty-
seven roadblocks,®® Revenues are also routinely raised by impersonating
the state: by putting on counterfeit uniforms, bearing phony identity
documents, and deploying other fake accouterments of authority.* In like
vein, as sovereignty splinters, agents of a motley array of statelike entities,
from quasi-corporate religious organizations to militias, find ways of
demanding recognition and tribute.

The readiness of ordinary people to exploit the interstices between offi-
cial and backstage realities, and to seize insignias of authority, may be
symptomatic of the tendency under market fundamentalism everywhere to
blur the lines separating licit from illicit business. Heightened pressure to
make profit, to undercut competition and reduce costs, has spawned ever
more complex articulations of “formal” and “informal” production. As a

recent account of the construction industry in Miami makes plain, convo-

luted chains of subcontracting now tie the most reputable firms to traffick-
ers in illegal immigrant labor, building criminality into the very heart of the
“American dream business.”* In the murky world of outsourcing, the in-
formal shades into the illicit, whether it be in hiring undocumented work-
ers, greasing palms, or moving contraband. This reinforces our earlier ob-
servation about the dangerous liaisons between north and south, about the
ways in which “respectable” metropolitan trade gains by deflecting the
risks and moral taint of outlaw commerce “beyond the border” An in-
creasing proportion of postcolonial enterprise may appear shady and bru-
tal, but it is integral to the workings of the global scheme of things.
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The labyrinthine entanglements of these worlds of light and shade
come through clearly in a recent survey conducted by Gallup Interna-
tional. It concluded that there has been a sharp rise in the efforts of multi-
national corporations to secure valuable contracts—especially in arms
and defense, public works and construction—Dby paying off officials in
“emerging economies”; Western media sometimes gloss this, disingenu-
ously, by noting that companies setting up shop in the south must deal
with local “cultures of business,” informal “start-up costs,” “import du-
ties,” and the like.’* The Gallup Bribe-Payers Index was commissioned by
fifteen countries (among them, South Africa, Nigeria, and Argentina) to
counter a prior study, undertaken for Transparency International, that had
targeted only bribe-takers, not bribe-givers, and had stressed the preva-
lence of payoffs in “developing” countries. While Gallup found that firms
in a few developing countries do engage in a great deal of bribery, they
were followed closely by Russia, China, France, the United States, Japan,
and Italy, all of whom were among the top ten. African commentators
noted that, as members of the G8 alliance, these nations were supposed to
be committed to “kick-starting prosperity” on the continent by boosting
trade and uprooting malpractice. But kick-backs negate kick-starts: their
proceeds tend to end up in offshore bank accounts in the north, further
draining resources from the resource poor.

The symbiosis revealed by the Gallup Bribe-Payers Index between overt
and covert deals, bribe-givers and bribe-takers, involves chains of transac-
tion that diffuse accountability as they cross social, national, and moral
frontiers, chains built on a complicity between legal and illegal practice. It
is tempting to see in all this a neocolonial map of unequal interdependence
between northern profit, probity, and security and southern poverty, pluo-
der, and risk. This geography is not so simple, however. As Etienne Balibar
(2004: 14) remarks, “the line of demarcation between ‘North’ and ‘South,
between zones of prosperity and power and zones of ‘development of un-
derdevelopment; is not actually drawn in a stable way.” The north, these
days, contains much south. And many others from the south hope to fol-
[ow. Brazil and South Africa complicate the picture, having substantial, vi-
brant economies, although they too permit Western capital to profit from
cheap labor, raw materials, and lax enforcement. Because they are highly
polarized societies, however, they exemplify postcolonial landscapes in
which domains of prosperity and order feed off, and perpetuate, zones of
scarcity and violence.

Take, again, South Africa: a recent study of the Cape Flats® in Greater
Cape Town (Standing 2005) reports that the outlaw economy there, which
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embraces a very large population, is not easily separated from lawful,
mainstream commerce. What is more, argues André Standing (2005: 1), in
impoverished areas, where the legacy of apartheid has been exacerbated
by a withdrawal of capital and the state, organized crime may be a “ra-
tional” strategy of social survival. While the white bourgeoisie of the city
lives a protected, cosmopolitan existence, its underclasses of color must
fend for themselves in an environment in which steady incomes are scarce,
in which unemployment rates hover around 46 percent, in which 61 per-
cent of those under thirty have no work. Here the illegal sale of drugs,
guns, sex, and stolen goods represents a major sector of the market, much
of it controlled by an elaborate underworld of gangs and criminal elites
that links street to prison populations and reaches deep into the fabric of
community life (Steinberg 2004; chapter 4 below). The violent fallout of
its enterprise, and its mythic imperviousness to policing, have provoked
spates of local vigilantism. But its insouciant druglords, apotheoses of
consumption-without-constraint, also enjoy frank admiration. Like the
bosses of Brazilian favelas and the big guns of “Cities of God” across
the world, they disburse flamboyant philanthropy (Standing 2003: 9). At
the same time, “Gangland (Pty) Ltd,” aka Gangland Inc,, is 2 sophisti-
cated, multimillion-dollar business.* Supporting a workforce of tens of
thousands, its upper levels operate like multinational corporations while
its street outlets are said to be run “like 7-Eleven franchises.”S” Reminis-
cent of the bush economies of the Chad Basin, its ways and means are
treated by those whom it serves as legitimate, as acceptable, that is, in a
context in which “transgression [is] the norm” {chapter 7 below). Its or-
ganizations, which are known to employ accountants and consultants,
invest in legitimate businesses, from hotels and nightclubs to taxis and
fisheries—which is how they extend into the aboveground economy and
local governance. Said to trade regularly with Chinese triads and other
“mobs” across the globe, they are showing signs, too, of becoming trans-
national, although they are not as much so yet as, say, Salvadoran youth
gangs, notably Mara Salvatrucha (MS-13), which have become a major

3t presence in the cities of the United States {Richter 2005: 8).

 The Law, Again

Neoliberalism may have intensified the presence of organized crime in

- the social and moral fabric of postcoloniés. But these polities are by no
- means “lawless.” On the contrary, as we have suggested and will return to
.- show in some detail, their politics and popular cultures, even their outlaw

cultures, are infused with the spirit of the law, a spirit as much the prod-
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uct of the moment as is new-wave criminality. Hence the dialectic of law
and disorder that runs through the essays below. A pertinent example of
this is the impact on the Babangida regime in Nigeria, itself the apotheo-
sis of malfeasance, of the heroic exploits of the elusive bandit Lawrence
Anini, aka Jack the Ripper, Robin Hood, and, most tellingly, “The Law™:
“The Government itself had become increasingly concerned about “The
Law’ It saw Anini not just as a threat to law and order, a common crimi-
nal terrorizing people, but as the *hit-man’ of an organized conspiracy by
powerful groups to undermine the military regime’s legitimacy, and to
show it as incapable of protecting order, law, and the people” (Marenin
1987: 261). So much so that Babangida felt moved to announce increased
support for “enforcement agencies” to ensure the safety of “law-abiding
citizens,” although it was less public security that was put at risk by Anini
than the sovereign authority of the state. ‘
Why this anxiety about “The Law” and why the public fascination
with a figure iconic of the very law that he so flagrantly violates®® when, as
Marenin (1987: 261) emphasizes, large numbers of criminals operate in
Nigeria all the time, little hindered by the police? Both the anxiety and t.he
fascination point to a very general preoccupation in the postcolonial
world with “the law” and the citizen as legal subject (see chapter 2 below),
a preoccupation growing in counterpoint to, and deeply entailed in, the
rise of the felonious state, private indirect government, and endemic cul-
tures of illegality. That counterpoint, so easily read off the schizophrenic
landscapes of many postcolonies, has come to feature prominently in
popular discourses almost everywhere. As governance disperses itself a.nd
monopolies over coercion fragment, crime and policing provide a rich
. repertoire of idioms and allegories with which to address, imaginatively,
. the nature of sovereignty, justice, and social order: thus the lyrics of un-
“derworld hip-hop in Sdo Paulo, verses—as in “Crime vs....," to recall
Marlon Burgess, with whom we began—that give voice to “attitude” in
the face of terrifying violence, much of it meted out by the cops (see chap-
ter 3 below); or the action movies of Nollywood,” Nigeria’s $45 million
straight-to-video film industry, in which forces of justice joust with out-
laws, both human and superpatural; or the immensely appealing
Hong Kong gangster genre, whose plotlines offer the assurance that bro-
tality can be brutally overcome; or the vibrant home-grown television
shows in South Africa, in which, night after night, fictional detectives ap-
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which they are seen to “crack down” on mythic felons, thereby enacting
the very possibility of governance in the face of rampant lawlessness
(chapter 8 below; see also Siegel 1998). Mass mediation gives law and dis-
order a “communicative force” that permits it to “traverse the social
field,” to use Rosalind Morris’s terms, appearing to deliver its publics,
again and again, from “the “primal confusion between law and lawless-
ness” on which “all states are founded” (see chapter 2 below).

“Law and lawlessness, we repeat, are conditions of each other’s possibil-
ity. As a motorcycle-taximan in Cameroon told Janet Roitman (chapter 7):
“So that the system can continue to function propetly, it’s important
that there are people in violation.” Conversely, criminal profits require that
there are rules to be broken: without some modicum of border control,
there can be no smuggling, just as the legalization of drugs would in-
evitably reduce their market value, Also, twenty-first-century kleptocrats
commit grand larceny as much by deploying legalities—by enacting legis-
lation in order to authorize acts of expropriation—as by evading them (sce
below). Money, as we have said, is also to be made in the aporias of regu-
lation, perhaps the best examples being the “flex organizations” of the for-
mer Soviet bloc, which mobilize shadowy networks that are neither illicit
nor licensed and exploit gaps in the penal code to redirect public resources
into private hands;% or a range of questionable new cyberoperations that
accumulate wealth in the lee of the law, compelling the United Nations to
take a lead in subjecting them to international convention.®*

But the fact that crime demands rules to break, evade, or circumvent in
order to be profitable, or that “the system,” 4 la Durkheim, demands “vio-
lators” to sustain itself, or that kleptocrats mobilize legalities to their own
nefarious ends, or that money is to be made in the interstices of regulation,
only scratches the surface of the dialectic of law and disorder in the post-
colony. So, too, does the fact that, when the state tries to deal with per-
ceived threats to public order by judicial means, as Geschiere {chapter 6)

. shows of witcheraft in Cameroon and South Africa, it merely intensifies

fears of disorder. Questions remain: Why has a preoccupation with legali-

' ties, and with the legal subject, come to be so salient a dimension of post-

colonial dis/order and its mass-mediated representation? What is the evi-
dence that it is as ubiquitous as we have asserted? And is it particular to

S postcolonies? Most importantly, how might ail this be related to the rise of
' neoliberalism that—in restructuring relations among governance, pro-

duction, the market, violence—seems to have abetted criminal economies

prehend felons like those on the loose in real life, iterating an order that
remains distinctly fragile by day. Compromised rulers, too, under pressure
to act authoritatively in the face of civil unrest, stage police dramas in

everywhere? To address this clutch of questions, to move beyond the sur-
- faces of the dialectic, let us turn our attention to the fetishism of the law.
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The Fetishism of the Law: Sovereignty, Yiolence,
Lawfare, and the Displacements of Politics

The modernist nation-state, it hardly needs saying, has always been
erected on a scaffolding of legalities. Nor only the modernist nation-state.
in classical Greece, too, Hannah Arendt (1998: 194-95) observes, “the
laws fwere] like the wall around the city”: “Before men began to act, a def-
inite space had to be secured and a structure built where all subsequent
actions could take place, the space being the public realm of the polis and
its structure the law” The metaphorical link here between the architec-
tural and the jural is noteworthy. Thomas Hobbes (1925: 109), whose
specter hovers close to the disorderly surfaces of life in the postcolony, was
even more explicit; “Laws [are] the walls of government, and nations.”
Since the dismantling of the wall that marked the end of the Cold War--
and, with it perhaps, the ideological monopoly over the political exercised
by the modernist nation-state—law has been further fetishized, even as, in
most postcolonies, higher and higher walls are built to protect the proper-
tied from lawlessness, even as the langnage of legality insinuates itself
deeper and deeper into the realm of the illicit. “The Law,” uppercase again
but not now as a Nigerian criminal alias, has become the medium in which
politics are played out, in which conflicts are dealt with across otherwise-
incommensurable axes of difference, in which the workings of the “free”
market are assured,’? in which social order is ostensibly erected and the
substance of citizenship made manifest (see chapter 2 below). “Lawful-
ness,” argues Roger Berkowitz (2008 ii}, “has replaced justice as the mea-
sure of ethical action” in the world. Indeed, as the measure of a great deal
of action beyond the ethical as well.

On Constitutions, Criminality, and
Cultures of Legality

Striking, in this regard, is the number of national constitutions (re)writ-
ten since 1989: roughly one hundred and five, the vast majority of them
in postcolonies (Klug 2000).9* Also striking is the almost salvific belief in
their capacity to conjure up equitable, just, ethically founded, pacific poli-
ties; this in the midst of the lawlessness that has accompanied laissez faire
in so many places. There are now forty-four constitutional courts, the ulti-
mate arbiters of the law and executive propriety, functioning across the
planet, from Uganda to the Ukraine, from Chile through Croatia to the
Central African Republic, Madagascar to Mongolia, Slovenia to South
Africa. Many of them have had to deal with moral panics arising from
crime waves, imagined or real, and from the “popular punitiveness” of the
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age (Bottoms 1995; Haggerty 2001: 197)~not least in respect of capital
punishment, for some the ultimate signifier of sovereignty. Many enjoy a
great deal of authority: in India, for instance, the highest tribunal in the
land became so powerful in the mid-1990s that, according to the Wall
Street Journal, it was the effective hub of governance (see below),% As
Bruce Ackerman (1997: 2, §) puts it, “faith in written constitutions is
sweeping the world,” largely because, in many places, their promulgation
marks a “new beginning,” a radical break, at once symbolic and substan-
tive, with the past. And with its embarrassments, its nightmares, its tor-
ments. What is more, the “constitutional patriotism” that often accompa-
nies such new beginnings, Paul Blokker (2005: 387) notes in a discussion
of Eastern Europe, envisages a democratic “political culture” erected on
“popular sovereignty, individual rights, and association in civil society.”%¢
Civil society little troubled in its imaginings, we might add, by the crimi-
nal violence within its walls.

Even more important than the number of new constitutions drafted
over the past two decades is a not-so-subtle change in their content, es-
pecially in former colonies. It is a change, David Schneiderman (2000)
argues—using Colombia, often said to be the “murder capital of the
world” as a case in point—owed to a global shift in “constitutional design.”
The move from a state capitalist model to a neoliberal one is, for him,
largely the product of an epochal transformation in the relationship be-
tween the economics and politics of market capitalism. Thus, whereas the
constitutions promulgated in the decades of “decolonization” after World
War Il gave little autonomy to the law, stressing instead parliamentary sov-
ereignty, executive discretion, and bureaucratic authority, the ones to
emerge over the past twenty years have tended, if unevenly,*” to emphasize
- the rule of law and the primacy of rights, ever: when both the spitit and the
- letter of that law are violated, offended, distended, purloined.

. Take the case of Togo, for instance, whose late president, Eyadéma
.. Gnassingbé, came to office in 1963 in a coup. During his reign, in 1992, a
- new democratic constitution was approved by referendum. Togo also be-
~ came a member of the Human Rights Commission, in spite of its dubious
record in this respect. Although two national elections were held in
. the 1990s, both were heavily tainted with accusations of fraud and vio-
“lence. Then, on 5 February 2005, Eyadéma suffered a fatal heart attack.
. The army~—which, along with his “clan,” had underpinned his power—
-+ replaced him with his somn, Faure; the law had been changed in 2002 to
-~ admit this possibility, reducing the eligible age of the presidency to thirty-
“five. Nonetheless, the installation was unconstitutional. The speaker of
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parliament ought to have become temporary ruler and eIectiogs called
within sixty days. But the generals exploited the fact that the man in ques-
tion, Mbaré Quttara Natchaba, was out of the countr.ymand they made
sure he stayed away by sealing the borders. In the circumstances, they
could easily have staged a putsch. Instead, the legislature was mstr.ucted to
dismiss NMatchaba and elect Faure in his place, thereby making his acces-
sion lawful. The military aiso insisted that the Constitution be amende.:d to
remove the clause requiring elections within two months, Which, de Jurt‘f,
made the younger Gnassingbé acting president until the end of his father’s
term. It also provided legal language with which to reply to the su::'rou.nd—
ing West African states that demanded adherence to th.e Cogstztut;on.
Faure ruled for twenty days. Still under pressure from ne1ghbormg coun-
tries, he then resigned and a ballot was scheduled for f-\pri-i. in the midst
of this flurry of events, Parliament reversed its conststutiona.i cha.mges,
though Faure was not required to stand down. He won the election, ignot-
ing allegations of fraud, and was sworn in on 4 May. Togo, governed by an
extended family firm, military strong-arm, and a strfmgely rfafra'cted f:or;
ception of the Spirit of Law, continues to cloth itself in constitutionality.
This case is interesting not just because Africa has producec? SO many
variants of it, most dramatically, of late, the Mugabe regime in szbabwe,
which demonstrates ready fluency in the langue of legality—it rcgulgriy
enacts into law the whims of the president and ruling party——m‘rhiie playing
havoc with its parole {see below).® The Togo story is also teibjng because,
by comparison to post-Soviet Europe and other postcolonial ‘theaters,
African nations are commonly said #ot to show as great a commitment to
constitutionalism (see Mbaku 2000: passim; Oloka~0nyafng0 2001}, even
as thirty-six of them have produced new constitutions since 1989.7 But
that is not our only, or our primary, point here. There are two others, .
One, to reiterate, is that the fetishism of constitutionahty‘ may be as evi-
dent in the breach—in acts of suspension, exception, violation--as it is in
contexts in which the Spirit and the Letter of the Law appear to pcrvad‘e
social, moral, and political being. The other is that “constitutional patri-
otism” also manifests itself, albeit variably, at levels “beneath” that of
the state, beyond the horizons of political and legal institt_ztiqns, across tbe
ordinary axes of civil society. In South Africa, the Constxtut‘zon——both its
content and the found object itself, as aura-infused in its little r'ed~i>ook
reproductions as in the original—is the p‘opulist icon of natxon.hood
(J. Comaroff and J. L. Comaroff 2003). Poss1b1y' E?ecause of the particular
history of national liberation and rebirth there, citizens, even in the remqte
reaches of the countryside, even in penitentiaries, have come to speak its
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text as a lingua franca; this at the same time as they bemoan the criminal
violence that imprisons them in their homes and mocks the freedoms
conferred by the new democracy (cf., on Brazil, Caldeira 2000; chapter 3
below),

But there is more to the fetishism of the law than merely an enchanted
faith in constitutions. As the essays below make plain, a “culture of legal-
ity” seems to be infusing the capillaries of everyday life, becoming part and
parcel of the metaphysics of disorder that haunts all postcolonies {see
chapter 6), if in variable measure. In rural north India, to take one in-
stance, villagers discuss the penal code in agonizing detail as they argue
over the legality of the behavior of local officials who routinely “circum-
vent” normal procedures {Gupta 1995: 375 ). The term itself—“culture of
legality™—appears in a recent initiative of the Mexican Ministry of Edu-
cation as the cornerstorne of its new “citizenship education program ™! It
is also the rationale behind a game for children and teachers in Sicily,
mythic home of northern banditry. Called, yes, Legalopoli, its object is to
promote “the diffusion of [a] culture of legality™?2 Even Vatican scholars
have been intoning the phrase: in February 1998, Jubilaeum carried, as its
opening contribution, an essay with the title “A Strong Moral Conscience
for a Culture of Legality” (Torre 1998). A new chapter in the “judicial ex-
perience has been opened,” it declared, one we might “call the ‘rights of

[individual] desires. . . . [Tlhe emancipation of rights is a phenomenon in
expansion, easily seen by anyone.”
- Whether this is true or not, there has certainly been an explosion of
- law-oriented nongovernmental organizations in the postcolonial world:
~ lawyers for human rights, both within and without frontiers; legal re-
-~ source centers and aid clinics; voluntary associations dedicated to litigat-
. Ing against historical injury, for social and jural recognition, for human
- dignity, and for material entitlements of one kind or another. Situated at
“ the intersection of the public and the private, nongovernmental organiza-
' tions of this sort are now commonly regarded as the civilizing missions of
- the twenty-first century. They are asserting their presence over ever wider
“horizons, encouraging citizens to deal with their problems by legal means.
~The upshot, it seems, is that people, even those who break the law, appear
“to be ever more litigious, sometimes with unforeseen consequences for
states and ruling regimes. In South Africa, as we write, a plumber con-
-victed of drunk driving is demanding $167,000 in damages from three
cabinet ministers and the commissioner of Correctional Services for hold-
.ing him in custody when, he says, by rights they should have had him in
rehabilitation.” And two well-known alumni of the liberation struggle,

.
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the national chair and the secretary of the Umkhonto weSizwe Military
Veterans Association (MKMVA), announced in 2005 that they would seek
a high-court interdict against two others who had claimed to be elected of-
ficials of the organization and had entered financial deals, fraudulently, in
its name. In times past, this kind of conflict among the African National
Congress elect would have been fought out by more conventional political
means, less by using the law and its breach as their weapons of combat.
But then, in times past, the MKMVA would not have been a thoroughly
neoliberal organization, as much an investment holding company for its
members as a commons for ex-guerilla heroes,™
The global impact of legal nongovermental organizations on postcolo-
nial consciousness is such that it is not uncommon nowadays to hear the
language of jurisprudence in the Amazon or Aboriginal Australia, in the
Kalahari or the New Guinea highlands, or among the homeless of Mum-
bai, Mexico City, Cape Town, and Trench Town. Spyer (chapter 5) notes
for Ambon that, even where all means of enforcement are abseunt, there
may be “a genuine regard for the law” and “repeated appeal to the judi-
ciary” to restore order. Postcolonies, in sum, are saturated with self-
imaginings and identities grounded in the jural, even in places in which
trafficking outside it is as common as trafficking within it-—presuming, of
course, that the distinction can be made at all. In Nigeria, for instance,
where the fetishism of the legal has very different parameters than in
constitution-obsessed South Africa, the tax code requires that adult citi-
zens must swear to having children and aged dependents to obtain family
deductions. Everyone, it is said, claims the maximum number, whether
they have them or not. And every bureaucrat, it appears, is aware that they
do so. The infraction goes unprosecuted and nobody is self-abnegating
enough not to take advantage of the fact. But the legal fiction, indeed 2
whole plethora of legal fictions, is sustained as though a perfectly ordinary
judicial order exists;”® faint traces here of 419, which also mimics, dis-
tends, and mocks the form and substance of fiscal law.

The Judicialization of Politics:
From Liability to Lawfare

It is not just self-imaginings, interests, identities, rights, and injuries
that have become saturated with the culture of legality. Politics itself is
migrating to the courts-—or to their popular, even criminal, replicas. Con-
flicts once joined in parliaments, by means of street protests, mass demon-
strations, and media campaigns, through labor strikes, boycotts, block-
ades, and other instruments of assertion, tend more and more—if not oxly,
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or in just the same way everywhere—to find their way to the judiciary.
Class struggles seem to have metamorphosed into class actions (J. Coma-
rf)ff and J. L. Comaroff 2003); people drawn together by social or mate-
rial predicament, culture, race, sexual preference, residential proximity,
faith, and habits of consumption become legal persons as their commori
pEaint§ turn them into plaintiffs with communal identities—against an-
tagonists who, allegedly, have acted illegally against them. Citizens, sub-
]ect§, governments, and corporations litigate against one another, often at
the intersections of tort law, human rights law, and the criminal law, in an
ever mutating kaleidoscope of coalitions and cleavages. For example, in
thel wake of the Bhopal disaster, the Indian government, having pas’sed
legislation to make itself the sole guardian of the legal interests of its citi-
zens, sued Union Carbide in 1986, first in New York and then back
h.t:)me,76 eventually yielding a $470 million settlement—only to see the vic-
tims‘initiate their own action in 1999, in part to “take back control” of
the litigation itself.”” Even democracy has been judicialized: in the Argen-
. tinian national elections of 2002, amid floods of accusations of improper
- ..-.and ill-egal conduct, the bench was asked to decide “hundreds” of disputes
: .mvolvmg primaries—echoes here of the United States, to which we shall
. return—and even to set the day on which ballot boxes should be ready for
: “the polls.”® By such pathways are quite ordinary political processes held
- hostage to the dialectic of law and disorder.
s .For tflleir part, states find themselves having to defend against public
. actions in unprecedented numbers, for unprecedented sorts of things
against unprecedented kinds of plaintiff. In 2000, the Brazilian federal ap:
_-_'-pjeals court found the government of Brazil, along with Fundacio Na-
cional do Indio, guilty of the death and suffering of Panari Indians since
< _th.e time of “first contact” and ordered that compensation be paid. A year
_:_-.'e'ariier, the Nicaraguan regime was held to account by the Inter-American
._.-'-.Court on Human Rights for violating the territory of a community of
Awas Tingni by illicitly granting a logging concession to a Korean timber
~company (Hale 2005: 14-15).7 As this instance also indicates, the global
map of jurisdictions is changing—a fact attested to, famously, by the trials
gnd tribulations of Augusto Pinochet-—as courts reconsider the spectrum
:::___Qf__- complainants and the species of suit, many of them profoundly politi-
' Cal in the old-fashioned sense of the term, that they are prepared to enter-
tai_n;.-Which, in turn, has added both quantitatively and substantively to
he judicialization of politics and to its conduct as a practice of law and
or'der:.' Or, rather, law and disorder.
‘Thus the well-known chain of events involving HIV/AIDS drugs in the
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south, the politics of health being among the most significant ‘issues of
mass public concern across much of the postcolonial world (Robins 2.004;
J. Comaroff, forthcoming). In a single year it involved, among a bewilder-
ing free fall of suits, threatened suits, lawmaking, lawbre&k_m‘g., and chal-
lenges to the global intellectual property regime: (1) litigation 1n1t1ated—arxd
aborted under pressure—by the Pharmaceutical Manufacturers® Associa-
tion of South Africa, representing subsidiaries of thirty-nine multinational
corporations, against the South African government over its Mec.licines
and Related Substances Control Amendment Act 20 of 1997, which set
aside the complainants’ patents; (2) the intervention in that suit, via‘an
amicus {“friend of the court”) brief, of the Treatment Action Campaign
{TAC), which, along with trade unions, OXFAM, Médecins sans Fron-
tidres, and others, pronounced the outcome a major political victory over
the market; (3) mock murder trials—an especially provocative genre of
street theater in the circumstances—held by advocacy groups in front of
the US headquarters of GlaxoSmithKlme (GSK} and Bristol—M)'fers
Squibb; (4} formal complaints made, and later dropped, by the Umtfad
States to the World Trade Organization against Brazil, which had used its
patent and trade laws first to manufacture its own drugs and then to pres-
sure Roche to reduce the price of Nelfinavir by 40 percent;® (5) threats of
legal action on the part of GSK against Cipla Ltd., the Indian gengric drug
producer, for selling an inexpensive version of Combivir in Africa; (6) a
successful court action by TAC against the South African government,
whom it had supported earlier against the pharmas, to enforce the “roll-
out” of anti-retrovirals; and {7) a campaign by the Affordable Medicines
and Treatment Campaign in India to enshrine access to medicines as a fun-
damental human right in the constitution. Even before all this, the TAC
leadership had flagrantly smuggled generics into South Africa, challenging
the state to prosecute it, thus to open up a site of confrontation over the
politics of “bare life” and the entitlements of citizenship. Throughout the
entire chain of events, conventional politics was limited to threats by
the US administration, which colluded with the drug companies, and pro-
tests by advocacy groups under the “Lilliput Strategy”—itself f)rchestrated
by the World Social Forum, which is dedicated to “globalization from be-
low™ to resist the planetary expansion of aeoliberalism.® Both interven-
tions, though, were intended to influence the legal proceedings in play: the
law was the instrument connecting political means to political ends on
all sides. .
The history of AIDS drugs notwithstanding, the judicialization of poli-
tics has been mobilized effectively by corporate capitalism to create a
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deregulated environment conducive to its workings-—and, at times, to
protect some of its more equivocal operations from scrutiny. But, as we
have already intimated, it has also been deployed at the nether end of the
political spectrum: by the “little” peoples and marginal populations of the
world. Some of those deployments have been intended to stop harmful in-
trusions into their lives. Others have sought restitution for damages arising
out of egregious acts of violence against them: witness Nancy Scheper-
Hughes’s {chapter 4) account of the efforts of ordinary people and activists
in the Northeast Brazilian interior to take a stand against death squads by
- Invoking constitutional and human rights;®* or the civil proceeding against
" Pluspetrol in 2002 by the Inter-ethnic Association for Development of the
Peruvian Amazon to demand the cleanup of, and compensation for, an oil
spill in the Marafion River; or the class actions filed by 16,000 or so
alumni of Indian boarding schools in Canada against the Anglican, Pres-
byterian, Roman Catholic, and United Churches, alleging physical, sex-
© ual, and cultural abuse.®* While most such suits arise out of an originary
“+ act of criminal violation, not all of them are directed primarily at repara-
- tion. The effort in 2001 by relatives of those killed by the Israelis at Shatila
- to indict Ariel Sharon for war crimes was intended as a volley fired in the
- struggle against Zionism, itself seen by its opponents as a crime against
* ‘humanity. Many, although not all, such cases have failed. The Ogoni, for
one, lost a landmark claim brought in the United States under the Alien
- Tort Claims Act® against Shell for its activities in Nigeria, in particular for
~ its complicity in the execution by the Babangida regime of those politically
- -opposed to the operations of the oil company. The law often comes down
~“on the side of bandit capital, especially when the latter dons the mask of
- respectable business.®
~ It is not just the politics of the present that is being judicialized. The
:past, too, is increasingly caught up in the dialectic of law and disorder:
* hence the mobilization of legalities to fight anti-imperialist battles anew,
“which has compelled the British government to answer under oath for hav-
“ing committed acts of unspeakable atrocity in its African “possessions”
~(D:Anderson 2005; Elkins 2005), for having killed local leaders at whim,
and for having unlawfully alienated territory from one African people to
nother. By these means is colonialism, tout court, rendered criminal.
Hauled before a judge, history is made to break its silences, to speak in
‘tongues hitherto unheard and untranslated, to submit itself to the scales
of justice at the behest of those who suffered it, of its most abject sub-
__'-iéc;téw'mand to be reduced to a cash equivalent, payable as the official ten-
der of damage, dispossession, loss, trauma. In the process, too, it becomes
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clear that what imperialism is being indicted for, above all, is its commis-
sion of lawfare: its use of its own rules—of its duly enacted penal codes,
its administrative law, its states of emergency, its charters and mandates
‘and warrants, its norms of engagement—to impose a sense of order upon
_its subordinates by means of violence rendered legible, legal, and legiti-
“ mate by its own sovereign word. And also to commit its own ever-so-
civilized, patronizing, high-minded forms of kleptocracy.
Lawfare—the resort to legal instruments, to the violence inherent in the
law, to commit acts of political coercion, even erasure (J. L. Comaroff
2001)—is equally marked in postcolonies, of course. As a species of po-
litical displacement, it becomes most readily visible when those who act in
the name of the state conjure with legalities to act against some or all of
its citizens. Any number of examples present themselves, but the most in-
famously contemporary is, again, to be found in Zimbabwe. The Mugabe
regime has consistently passed laws in parliament intended to silence its
critics and then has proceeded to take violent action against them; the
media regulations put in place just after the presidential election of 2002
are a case in point. Operation Murambatsvina (“Drive out Trash”), which
has razed informal settlements and markets, forced people out of urban
areas, and caused a great deal of hardship, ill-health, and death under the
banner of “slum clearance,” has recently taken this practice to unprece-
dented heights—or depths. The most persuasive explanation for the op-
eration, says Allister Sparks,®¢ is that it is, first, an act of vengeance against
urban Zimbabweans who voted overwhelmingly for the opposition Move-
ment for Democratic Change in the national election of March 2005; sec-
ond, an attempt to preempt uptisings on the part of a largely out-of-work
population desperately short of food and fuel; and, third, a strike against
the black market that has arisen in the informal sector to trade in the for-
eign currency sent back by citizens laboring abroad. Murambatsvina, ac-
cording to the Mugabe regime, is merely an application of the law of the
land: it is a righteous effort to demolish “illegal structures.” For critics, on
the other hand, it is not that at all. As one Caribbean journalist putit, ina
phrase especially apt here, it is “political criminality.”%” Note, in this re-
spect, how the Zimbabwean embassy in Jakarta responded to a censorious
piece in an Indonesian newspaper:

The rapid development of illegal informal small-scale industries, trading cen-
ters and outbuildings in all the cities and towns had destroyed the status of
these urban centers and outstretched the capacity of the municipalities to
provide adequate services. The inability of the urban local authorities to levy
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most of the illegal vendors created an unitenable situation that victimized
everybody, including the licenced traders, Many illegal activities such as the
hoarding of basic commodities and dealing in gold and foreign currency were
thriving in the illegal informal sector. Over 22,000 people have been

arrested for various offenses during the ongoing exercise. . . . The court als
ruled that most of the structures were illegal as the owners did not follow tJ:e
set approval channels with the respective local authorities.s

The word “illegal” appears five times in this passage.

Lawfare can be limited or it can reduce people to “bare life”; in some
postcolonies, it has mutated into a deadly necropolitics with a ris,in bod
count.(s'ee chapter 9). But it always seeks to launder brute power in f Wasiz
of legitimacy, ethics, propriety. Sometimes it is put to work, as it was in

_ many colonial contexts, to make new sorts of human subj ect;- sometimes
itis the \lfehicie by which oligarchs seize the sinews of state to f’urther their
_ECOHOEHI.C ends; sometimes jt is a weapon of the weak, turning authorit
- back on itself by commissioning the sanction of the co:m ta make claimz
-.for fesources, recognition, voice, integrity, sovereignty.®® But ultimately, it
s nelthf:r the weak nor the meek nor the marginal who predoménate’in
" such things. It is those equipped to play most potently inside the dialectic
. of law a.nd disorder. This, to close a circle opened in the preface, returns us
o to I?errlda, Agamben, and Benjamin: to the notion that the an’ originates
. in violence and lives by violent means, the notion, in other words. that th
.1.'._IegaI and the lethal animate and inhabit one another. Whatever ;he truti:
of the matter, politics at large, and the politics of coercion in particular,
/-@ppear ever more to be turning into lawfare, )
= .But this still does not lay to rest the questions that lurk beneath our na
_rat.:ve, although it does gesture toward some answers: Again, wh df i
::f_e.nshisrn of legalities? What are its implications for the play c;f Iavf ande
:d_xs_/order in the postcolony? And what, if anything, makes postcoloni
different in this respect from other nation-states? } g e

: Of Heterodoxy, Commensuration, Cameras Obscura

and Horizontal Sovereignties ’

:::-At one level the answer to the first question [ooks to be self-evident, The
turn to law, like the popular punitiveness of the present moment' (se
a_b__oye), would seem to arise directly out of a growing anxiety about iznf’s;3
essness; although, as we have already noted, more law, far from resolv-
;}g_._the problem of disorder, draws attention back to r,fsing criminalit
urther compounding public insecurities. But none of this explains th)\z,z
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32‘ « e
displacement of the political into the Ieg;dp,)rtii;:tze;cznt;ma;; z;v:cfng-){;;

i resolve an ever greater range o , _
;eee:i;leg,stlioe fetishism of the law runs far 'dee?er than purely a ?on;:aelrn ;;f:zix
crime. It has to do with the very constitution of t_he postcolon rSpm be.
And its history-in-the-making. Thefmode;m.s; n?::;)::itzzga;epdei s t0 be
... undergoing an epochal move away rom the ideal pied comi-
i d on the fiction, often violently sustained, of cultural he
Igli;yeift(;u?;.eASderson 1983), toward a nervous, xenfophoi}iigzaii‘)iri St::n;zcsi
sense of heterogeneity and heterodoxy. The rise of neo 1t ero tiom has
B dhei'glhtened all this, with ilis impact ;n gop{f;figno?fiiij ;; on et

i ork and workers, on the dispe
fl:ti-(e)?u?i ‘;rf the colonial oppressed to haunt the cc_)smogg_les -?a; ;?f;'
ruled them and wrote their histories, on the geogrgphzcgi rfe/ fstri glonies
sites of accumulation. These effects z{«;ffeft esptj:::;%j; i}edo;:iz::i ndifferj

ich were erected from the first on difference, 1 ' . :
z;llcof empires that paid scantCi attentéo.n to Ithet ;eriizi s:::l;iii ;i tgl;;
“ ies” they casually called into being. In 8
tl’f: :::::zerywyi;ere, poztcolonials are citizens for W.hf)m pogm(t)irp;:ouiii
fabile identities coexist in uneasy ensemble's gf gollt]:lcfaicStzf tf‘:m:dfesn
many postcolonies, the “vast majority . . .prmc1pall‘yF ink o emselves”
as members of “an ethnic, cultural, langgage, religious, (}»1;1 8 ¢ other
group” and “attach their personal fate” to it, rather tgan ti) th :;ihei;na_
though this does not necessarily imply that mcst9 Oof t] err:j re;_  helr na-
tional identity™ per se (Gibson 2004: chap. 2?. Indeelz i so-ca  com
munal loyalties are frequently blamed fOf.’ tl'm kmcfs of vio f.:m:fr:z},1 ::;ﬁodox;
and corruption said to saturate these societies, as if cult.urf:sd o
bear within them the seeds of criminality, differf:nce, disorder. e
But an awareness of difference itself also points the way t;l) mormur.
Why? Because, with the growing heterodoxy of the m;enty—mresrtl;ie; atio:
polity, legal instruments appear to offer a ready means ? com esuration
{J. Comaroff and J. L. Comaroff 2000)': a repertoire 0 m})rei s san
dardized terms and practices that permit _the negotxataor;lo va LEesC,l eavage?
ideals, and interests across othermse-y{mp‘erm‘eat?le 1368 0 Seavage.
Hence the displacement of so mt}zlc‘:hhpo‘htfics mtgtjctgiiir; gelrllic:e. Tence the
flight into constitutionalism, which, in its postcol pial g ,diSSOIVing
ogeneity within the language of um\.rersai rights—thus
zfctaz:psg of pe)(;ple with distinctive idzntitiei i?lzrai{gf;f:;i Zi izs;lr; ‘:0}:
j same entitlements and enac : he
::iygz:}rozft: eshared Bill of Rights. Eurthermore, becauss soc1a£,osrimtr§1§}aj;
and cultural identities tend increasingly to cross frontiers, res

jural as a means of comnmensuration also transecrs nation-states, which is
why there is so much talk nowadays of global legal regimes. Meanwhile,
the effort to make human rights into an ever more universal discourse, and
to ascribe ever more authority to it, gives impetus to the remapping of the
cartography of jurisdictions.
_ While the growing salience of heterodoxy has been partly responsible
- for the fetishism of the law, another consideration is every bit as critical, It
arises from a well-recognized corollary of the neoliberal turn, one spelled
out earlier: the outsourcing by states of many of the conventional opera-
tions of governance, including those, like health services, incarceration,
s policing, and the conduct of war, integral to the management of “bare
life.” Bureaucracies do retain some of their old functions, of course, most
- notably the transfer of public wealth into private hands. But progressively
- (or, depending on ideological orientation, retrogressively), twenty-first-
- century governments have attenuated their administrative reach, leaving
. more and more routine political action—be it social projects, the quest for
- tedress, or the search for (anything other than national) security—to citi-
zens as individuals, as communities of one kind or another, as classes of
.actor, social or legal, Under these conditions, in which the threat of dis-
order seems everywhere Immanent, everywhere proportional to the retrac-
“tion of the state, civil law presents itself as a morc or less effective weapon
_ of the weak, the strong, and everyone in between, This, in turn, exacer-
 bates the resort to lawfare. The court has become a utopic institutional
* site to which human agency may turn for a medium in which to achieve
- its ends—albeit sometimes in vain, given the disproportion everywhere
between populist expectations of legal remedy and, law-oriented non-~
governmental organizations notwithstanding, access to its means. This is
“all the more so in postcolonies, where bureaucratic apparatuses and bour-
geoisies were not elaborate to begin with; where the executive was typically
-umapproachable; in which heterogeneity was undeniable from the start,
‘often without the requisite instruments; in which state control over the
_ééns of violence was never that firm; in which foreclosed aCCess to power
‘makes Lilliputian crusades into foreign jurisdictions very appealing.
“Put all of these things together and the fetishism of the law seems
‘overdetermined. So, too, do its implications. The distillation of postcolo-
mal Citizens into legal subjects, and postcolonial politics into lawfare,
charts the road from the past to the future, albeit less sharply in some
places than in others. Not only are government and public affairs becom-
ing ‘more legalistic, but so are “communities” within the nation-state—
_chi_tﬁfal communities, religious communities, corporate communities, resi-
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dential communities, communities of interest, outlaw communities—in
regulating their own internal affairs and in dealing with others (see chap-
ter 6). Everything, it seems, including the metaphysics of disorder, exists
here in the shadow of the law {see chapter 5}, which also makes it unsur-
prising that a “culture of legality” should saturate not just civil order but
4lso its criminal undersides, its camera obscura, and the ambiguous, gray,
alegal zones that infuse both, drawing them together into an intricate
weave of practices, relations, and mediations (see chapter 7).

In a previous section, we spoke of the ways in which criminality appro-
priates, recommissions, and counterfeits the means and ends of polite so-
ciety, of the state, of the market. Recall Gangland {Pty) Ltd. on the Cape
Flats: organized crime there is not just a mirror image of the business
world, a lumpen stand-in for those excluded from the service economy. For
its consumers and customers, it also takes on some of the positive func-
tions of government, not least the safety and security of its taxed client
communities. Lllicit corporations of this sort across the postcolonial
world—Iloosely dubbed “mafias” and “gangs” but frequently much more
complex, flexible structures than these terms suggest—often appoint
shadow judicial personnel, duplicate legal rituals and processes, and con-
vene courts to try offenders against the persons, property, and social order
over which they exert sovereignty. Even in prison. Observe, in this regard,
Steinberg’s (2004) extraordinary account of the elaborate mock judiciary
and its even. more elaborate proceedings, which extend to capital punish-
ment, among the Numbers gangs in South Africa. Many outlawed “vigi-
lante” groups have developed quite complicated simulacra of the law as
well. Some even have . . . constitutions and, significantly, are said to offer
“alternative citizenship” to their members.”

It will be self-evident that the counterfeiting of a culture of legality by
the criminal underworld—and by those who occupy the spaces between it
and the realm of the licit—feeds the dialectic of law and disorder. After all,
once government begins seriously to outsource its services and to franchise
force, and once extralegal organizations begin to mimic the state and the
market by providing protection and dispensing justice, social order itself
becomes like a hall of mirrors: at once there and not there, at once all too
real and a palimpsest of images, at once visible, opaque, and translucent.

{ What is more, this doubling, this copresence of law and disorder, has its
 own geography, a geography of discontinuous, overlapping sovereignties.

We stated a moment ago that, with the proliferation of a culture of
legality and the burgeoning resost to lawfare, “communities” of all kinds
have become ever more legalistic in regulating their internal lives and in
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dealing with others; it is often in the process of so doing, In fact, that they
bei:om.e communities at all, the act of judicialization being aisc: an act of
ob;ecnﬁc:fttion. Herein lies their will to sovereignty. Without joining the
conversation occasioned by the revivification of interest in the work of
Carl Schmitt on the topic, we take the term -“sovereignty;;‘ to connote the
more or less effective claim on the part of any agent, community, cadre, or
collectivity to exercise autonomous, exclusive control over ,the ﬁ:fes
dfaths, and conditions of existence of those who fall within a iver;
purview, and to extend over them the jurisdiction of some kind of lau% (see
Hansen and Stepputat 2005). Sovereignty, pace Agamben {2005) is as
much a matter of investing a world with regulations as being able t}o sus-
pend them, as much a matter of establishing the normative as determinin
states of exception. Any sovereignty, even if it is a criminal counterfeit dﬁ
pends also on the institution of an order of rules in order to rule “L,aw-
making,” argues Benjamin (1978: 295), “is power making, and .to that
extent, an immediate manifestation of violence.” But “powe; fis] t,he rin-
: ;Cipfe of all mythical lawmaking.” In sum, to transcend itself, to trans?orm
- 1tsei§ into sovereign authority, power demands at the very le,ast a minimal
. architecture of legalities—or, once again, their simulacra.
Bec?ause of their historical predicaments, postcolonies tend not to he |
= ._o‘rgamzed under a single, vertically integrated sovereignty sustained by a
- highly centralized state. Rather, they consist in a horizontally woven tz}: -
_-_:e:st:ry of partial sovereignties: sovereignties over terrains and their inhalﬁ— J
- tants, over aggregates of people conjoined in faith or culture, over trans-
: gctlonai‘spheres, over networks of relations, regimes of prope:?ty domains
of praf:tlce, and, quite often, over various combinations of the,se things;
-sovereignties longer or shorter lived, protected to a greater or lesser de rgec;
by Fhe capacity to exercise compulsion, always incomplete. Note, in %chis
viespect, Arer‘zc?t’s {1998: 234) observation that “sovereignty, the ;deal of
ficompromising self-sutficiency and mastership, is éoritradictofy to the
very condition of p}urality”—piuxf_a_lri‘ty, patently, being the endemric con-

CE_IEEOE} of _t_h_e postcolony. It is also why so many postcolonial polities ap-
pear to be composed of zones of civility joined by fragile corridors gf
__affaty in environments otherwise presumed to be, literally, out of control
"_F_I.l.o.ge zones and corridors are, to return to Thomas Hobbes, the “walled -
spaces of sovereign legality, mondo juralis, in the patchwork geograph

hat maps out the dialectic of law and order in the postcolony, the pe;.tch)f
work that makes human life habitable in a universe represen’ted, arche-

typically, as at once ordered and unrul :
L v. And always
rom implosion. ¥S Just one step away
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Postcolonies in Perspective:

Taking Exception to Exceptionalism . - ‘
Which brings us, finally, to the question of exceptionalism. Is the crim-

inal violence archetypically attributed to *the” postcolony a.li that singu-
lar these days? Is the fetishism of the law in the south any d1ff§rent fr_c:m
that found in the north? And what of the dialectic of_ law and disorder? Is
it confined purely to the postcolonial world? Geschiere -(che?pter 6?, who
thinks not, suggests that the point of posing the question is not just to
understand postcolonies better but to subject to critical scrutiny tén(ien%
cies otherwise taken for granted “in the supposedly modern countries” o
the global north. His point is well taken. B
One way to answer the question is to turn to the eplpmcal f.or c;)unter
examples. There is plenty of evidence that the countries of' Afmca,9 909}: e;;u
ample, are more similar to than different frpm, say:, Russia. In 1 klt e
Economist anointed that country, nof Nigeria, the w.orid s lea‘tdmg‘ lep-
tocracy.” Crime there, it went on, “is not at the margin of society, it is ;1;
its very centre.”®? Consider the reported facts: the Rgssm:n underwo;'
controls 40 percent of the economy and half of the natxon's banks and is
famous for its export of the arts of assassination; corruption and mo;?;
laundering flourish largely unchecked, to the‘ extent that 78 percerit ofa
enterprises report that they regulasly pay bribes;®* state personnel, e;pe;
cially the likes of customs officers, are constanti'y on the take; Tany thug
don fake uniforms to become counterfeit security persc)fmel; new orga-
nized crime,” increasingly advanced in its business practices, preys on th.e
private sector—and when the state will not help collect debgs, secure bgsy
nesses, or provide public services, it offers those very services a‘i ?1 Cé)m-
petitive price. At the same time, while vast amounts of Wez} '; 1<‘)w
through a “shadowy netherworld,” the “struct‘u.re.s and vahfxes 0 F:ga: ity
are in place,” and “even the most corrupt politicians pay lip service to
them.” Sound familiar? There is one difference, though. If th.e Ec.onom.zst
is to be believed, the United States, quick to point to corruption in Afﬂcz
when loans and aid do not reach their intended recipients, has long turne
a blind eye to similar things in Russia, typically f-or poh.trcai. refasoina .
Or, if Russia is set aside as itself post.colomal, which is :rnpl aus(; e
given that it was until recently the imperium of the second wor d, er;
many offers a salutary alternative. Often vaunted as the very lep‘;tomefo .
corporate respectability; that country has‘ been rocked by revelations oha
“virus of corruption—mnot only in officially protected nlches”;)sr in the
profit-crazy milieu of stock exchange brokers, but e,\ferywhere.. Echoes
here of Enron and epidemic corporate malfeasance in the United States,
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This, of course, is not to suggest that Russia is just like Rwanda or Ger-
many just like Guatemala or the United States just like the Ukraine. But it
does point to the fact that, across the planet and often in the most unlikely
places {Sweden, the Netherlands, Japan, England, and Canada, among
others}, there is growing anxiety, even moral panic, over rising malprac-
tice, crime, and disorder—which has led to calls for more law, harsher en-
forcement, longer sentences, even citizen militias, and, in turn, especially
as media attention focuses on these things, to yet more fear. Nor is that
fear altogether groundless. Conservative theorist John Gray (1998) and
others have argued that the downside of neoliberalism s an escalation in
global incidences of lawlessness, due in part to the retraction of the state,
in part to opportunities for outlaw activity arising out of deregulation and
new business practices, in part to the ready market for the means of vio-
- lence. All of which conduces, as in postcolonies, to a widening populist
- impression that the line between order and disorder is very fine indeed.
+ ‘This impression was given prima facie support in the United States during
 the late summer of 2005 by the looting and shooting in New Orleans that
followed Hurricane Katrina, much of it perpetrated by victims left re-
i sourceless, unsaved, and unserviced by a regime whose president’s first
reaction, as the wealthy fled in their luxury vehicles, was to urge the poor
~ to “rake responsibility” for their situation, Having little alternative, many
‘of them did. The repeatedly televised scenes, underscored by the slow
- reaction of the state, left embarrassed Americans gazing upon Louisiana
:in incredulity, confessing that what came to mind amid the scenes of des-
titution and violence were familiar pictures of . . . Africa. Complete with
what were quickly called “refugees” The United States had come face to
face with the reality that it, too, looks more than a little postcolonial: that
it has its own “south,” a racialized world of the poor, excluded and crim-
 inalized. In a striking reversal, South Africans likened “apocalyptic, dev-
astated, benighted” New Orleans to Rwanda—and admonished them-
selves not to become “like that.”% '
- “But might this not be an exceptional event? Is Gray correct in claiming
that there s more lawlessness everywhere? According to Barclay and
Tavares (2003: 2), whose statistics come from the British Home Office,
both robbery and crimes of violence did increase sharply across the world
~between 1997 and 2001: the former by 24 percent in Europe and a whop-
ping 128 percent in Japan, the latter by 22 percent in Europe (50 percent
n France, 35 percent in the Netherlands, and 26 percent in England and
Wales) and 79 percent in Japan; and this does noz include Internet crimi-
ality, which, according to a widely disseminated study done at Carnegie
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Mellon University, is effecting a “profound change” in the nature and
proportions of lawlessness as “cyberextortion” is added to the “digital
Mafia’s bag of tricks”®” But here is the thing: in the United Nations’
“grand total of recorded crime” for 2000, which includes both violent
and nonviolent offences, the ten leaders were New Zealand (at 11,152
felonies per 100,000 head of population), Dominica (10,763.01}, Finland
(10,242.8), England and Wales (9,766.73}, Denmark (9,449.78), Chile
(9,275.91), the United States (8,5 17.19), the Netherlands (8,211.54),
Canada (8,040.65),1%° and South Africa (7,997.06}. While these counts
have to be read skeptically (many nations do not submit figures and the
reliability of those that are submitted are hardly beyond question), seven
of the most crime-ridden reporting countries are #ot postcolonies, conven-
tionally speaking. Moreover, in all of these nation-states, organized crime
also appears to be extending its compass, reaching deeper and deeper into
the inner cities of the United States and Europe (see Venkatesh 2000}, be-
coming ever more sophisticated i its commercial practices, consolidating
its spectral forms of governance in the mediated image of the rule of law-—
and doing ever more business with licit corporations and political cadres.
Given these facts and figures, it is not hard to conclude, as so many
around the world have done, that the likes of the United States and the na-
tions of Burope are themselves rife with corruption, even if they are more
skilled than their postcolonial counterparts at hiding their questionable
practices in a skein of lawfulness. After all, the first election of the current
US president, determined #ot by popular franchise but by a nepotistic in-
tervention and an ideologically stacked Supreme Court, was far from the
epitome of political propriety; and his subsequent conduct of domestic
and foreign policy to the express benefit of American capital—indeed, of
cronies and corporations closely associated with his power base—appears
to legalize by sovereign fiat precisely what is dubbed “corrupt” elsewhere.
Thus is exception compounded of deception and extraction; not surpris-
ingly, in Africa, where might does not always deceive as successfully, jok-
ing analogies are often drawn between Mr. Bush and Mr. Mugabe. Simi-
larly in England, the Conservative governments of Margaret Thatcher and
John Major were rocked by serial scandals, not least as they sold off pub-
lic assets to wealthy Britons for a song and as one parliamentarian after

another was revealed to have broken the law; the Labour government that

followed has been shown less than honest in taking the country to war. As

David Hall (1999) notes, speaking of the “more mature systems” of cor-
ruption in Europe: “recent years have seen leading politicians prosecuted
and convicted of corruption in many Western European countries, includ-’
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ing Au§tria, Belgium, France, Germany, Italy, Spain and the UK. In 1999
the‘ entire European Commission, the highest political authorit 'in the EU,
resigned over corruption allegations. . . . According to a BBCyrad' ,
grgm,m bribery is so routine that UK companies employ agents ¢ coner
bnbes‘ which have failed to produce the desired resuit.”y SR fomecorer
It is hardly unexpected, then, that statespeople and politicians th

world over, 7ot just in postcolonies, have become figures of ill-repu :
pected. o1 proven, that multinational companies are widely presuriflede ;: SL;JS”
comphcn? mn their webs of deceit, that the line between licit business(; cel
_the practices of organized crime are often difficult to tell apart; or that, | )
. as thfe former bleeds into the latter, the latter tends more and II;OEC toa ;}uSt
terfeit the .former. In the final analysis, it is impossible to know Whet;eru :)P
“-not there is as much bribery, violent crime, and organized lawlessness ir
the norﬁh as there is in the south. Apart from all else, official statistics f;

corruption, especially when they serve authority, often hide as much i
t.hey dlscl(?se. And, in any case, many things taken to be signs of graft in
postcolor‘nes——like massive “contributions” to politicians paid bgrizt -
e;ted businesses and individuals, or the blatant distribution of the syo'lserzf
Wgrfare and power among political elites—are “lawful” activitief ir11 ﬂ‘(l)e
north, where they are covered by the chaste clothing of an accountanc
5 cglture.- But, as we have seen, the south often takes the rap for shad coi}j
_iqborattonhf‘: a bribe there is often a “commission,” a “finder’s fee ”Y or a

_.?nsultanon fee” in “the supposedly modern countries of the West, ?Th
g__olmt.? That many of the practices quintessentially associated Wit‘h' postf-:
: _fp:_ztnes fe not confined to the‘zn_. They are d-iscernible elsewhere as well,

| ot perhaps as acutely or as vividly—or living under a legal alias
_:'_ljh.is 1s true, too, of the other side of the dialectic of law and orcie th
_I?ure of legality and the judicialization of politics. The rosn- stcoir’ i T
ox:;Id, under the impact of neoliberalism, also appears more Ii}z? 10 O;Ha
eve:r_.i;)efore; the United States, which used to be far ahead of evegr ;rf t Ea .
1_1_.'._ }.1:1_3.'.respect, is becoming increasingly average. The readiness };f Ee o
eans to act first and foremost as legal subjects and to engage in lawf reis
bemg ze.)facerfaated by the kind of market fundamentalism that mak:s:f:hw
consuming C{tézen the guardian of her or his own well-being. But there s
ano;_i_lg‘: consideration here, too. The growing heterodoxy of z.nost natirorf
ites, not only of postcolonies, has encouraged peoples of difference
veryy I’{_e_rf_’ to protect their rights and entitlements by appeal to theone i
tltup_lig.n'defsigned to deal with those rights: the courts. As we have noteg-
many :9{-‘_‘}16”1 are demanding to regulate their own affairs frequently b :
ourse to their own tribunals under their own authoritie;. The strugglz
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over Muslim headscarves in France, the effort of religious Jews in Man-
chester to constitute a Pale, and the growing assertions of autonomy by
First Peoples in Canada and the United States are tokens of an even more
familiar type. In the north, where the centralization of authority in the
state has a longer and more elaborate history, a single, vertically integrated
sovereignty may still continue to hold sway, preventing the politics of
recognition from giving way to the sedimentation of horizontal, partial
sovereignties—except in criminal enclaves and in inner cities, over which
policing has as little purchase as it does in any postcolonial context. Yet
the pressure to spin off into horizontal sovereignties, as Russia knows from
its experience in Chechnya, seems to be becoming more and more insis-
tent, particularly at the behest of religious and ethnonationalist move-
ments, organized crime, multinational corporations, nongovernmental or-
ganizations, and other disparate forces in the world that seek the greatest
possible independence in a deregulated universe. It is as if the south, again
reversing the taken-for-granted telos of modernity, is the direction to
which point the signposts of history unfolding.

The dispersal of politics into the law is also readily discernible in the
north. The US case is legend. Perhaps its most flagrant instance is the ap-
pointment of justices to the Supreme Court: in spite of right-wing rheto-
ric against judicial activism, the Republican Party has, since the Reagan
years, sought to stack the Court in order to have the bench institutional-
ize conservative ideology in such a way as to put it beyond the reach of for-
mal politics, which is the most effective political act of all. The GOP has
also turned to the legislature, most notoriously in the Terry Schiavo “right-
to-die” case in 2008, in efforts to force the judiciary to do its bidding, not
least in matters of faith. Such things, patently, are not confined to Amer-

ica. Most Italians, for example, have long believed that Sergio Berlusconi
has used “his iron majority in Parliament to pass custom-made laws to re-
solve legal problems related to his business empire.”1%? But, as in the post-
colony, the law is also a site and an instrument of politics from the botrom
up. Take, in the United States again, labor and welfare: with the weaken-
ing of labor associations and social services, the global market in cheap,
unregulated work, and other effects of laissez faire, there has been a huge
growth of suits against government agencies arising out of employment

conditions and welfare provision, so much so that the state of Washington,

for one, finds it difficult to purchase liability insurance anymore.'%?

There are many other sites of political contestation through litigation:
“from below.” One concerns the place of religion in society, the object of -

numerous legal actions. A couple of years back, to take an vnusual in
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political institutions. And why, as we said in the preface, “the” postcolony
has become such a crucial site for theory construction, sui generis. To the
extent that they are harbingers of a global future, of the rising neoliberal
age at its most assertive, these polities are also where the limits of social

knowledge demand to be engaged.

Notes

We would like to thank Lisa Wedeen and Jeremy Jones for their astute feedback
on this chapter.

1. Gross comniparative statistics for the past few vears—-to be very skeptically
regarded, of course—point to substantial increases across the world in both prop-
erty crimes and crimes of violence (see J. Comaroff and J. L. Comaroff 2006}, a
matter to which we return below. :

2. The term “f-utilitarian” is our own {J. Comaroff and J. L. Comaroff 1999).
It is meant to capture the odd mix of postmodern pessimism and utititarianism that
followed rthe neoliberal turn wherever the promise of post~Cold War plenty—to
be defivered by the eriumph of the free market—gave way to growing poverty at the
hands of so-called structural adjustment.

3. Arendr’s (1998: 228 n. 70) citation is to the Modern Library edition of

Capital (Marx 1936: 824},
4. See preface; also below. We have in mind here Derrida 2002 and Agamben

1998,
3. For discussion of the periodization of postcolonial history after World
War II, see Bhabha and Comaroff 2002.

6. “Brave Neo World” is a term that we have used elsewhere in respect to post-
colonial South Africa (J. L. Comaroif and J. Comaroff 2004) and revisit in the sub-

title of a book currently in preparation (forthcoming).
7. Note, in this respect, Bayart’s (1986: 111) conception of civil society less as

a thing than as a process whose object is to “counteract the ‘totalisation” unleashed
by the state.”

8. For wide-ranging discussion of the quest for “civil society” in what were -
then still called the “second” and “third” worlds, see, e.g., Woods 1992; Bayart
1993; Blaney and Pashg 1993; Fatton 1995; Monga 1996; Owusu 1997; Havnes |
1997; Harbeson et al. 1994; Chabal 1986; Kasfir 1998; Hann and Dunn 1996, .
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9. The United States is not the only state to exercise coercion of this kind

James Copnall {20035: 26} reminds us that, in 1990, the move toward democracy -

in Francophone Africa was “encouraged” by France when, at a summit at La

Baule, President Mitrerand told assembled leaders that “only those who opened
their countries up to multiparty politics would continue to receive lavish aid pack-
ages.” -

10. When Tel Quel magazine and the US-funded National Institute for
Democracy explored public attitudes to democracy in Morocco recently, not 2
single respondent associated it with elections; most linked it to the right to be pro-
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africal2003/0408fdi.hem {accessed 1 May 20035). This raises unnerving parallels
with earlier moments of colonial extraction, given the reluctance of Western cor-
porations to see the continent as & site of autonomous economic development.

21. David Leigh and David Pallister, “Revealed: The New Scramble for
Africa.” Guardian, 1 June 2005, p. 1.

22. Steve Inskeep, © Corruption Clouds Nigeria’s Growing Gas Business,”
NPR, 26 August 2005, morning editior, http:f/www.ngr.org!{emplates/smrey/
story.php?storyldm479‘7944 {accessed 31 August 2005).

23. Luis Vega, “A Plague on Latin America,” GO Inside, 10 September 2004,
hztp:."/goinside.com/O4/9/plague.html (accessed 27 July 2005); Utkarsh Kansal,
«hy Is Cozruption s Common in India?” India Information Initiative, 2001,
http:/lwww.india»reform.org/articies/cormption.html {accessed 27 July 20035).

14, Consistent with what we said above, the Executive Summary of the Report
on the World Social Situation, 2005, whose subtitle is The Inequality Predicament,

begins by stating that the “global commitment to overcoming inequality . . . is fad-
ing,” as a result of which many “communities, countries and regions remain vul-
nerable to social, poiitical and economic upheaval” (United Nations 2005).

25, Rohter and Forero add that postauthoritarian gOVerniments across Latin
America, with the exception of Chile and Urnguay, have all seen increased corrup-
tion; Larry Rohter and Juan Forero, «f atin America: Graft Threatens New

Democracies,” New York Times, articles selected for Sunday Times {Johannes-

burg), 15 August 2005, pp. 1, 2.
56. Karen Breytenbach, “Dictator’s Sonon

20 July 2005, p. 1.
27. See Mark Hollingsworth, «izard Jape That Cost Mummy R3 Miilion,”

Sunday Independent, 11 September 2003, p- 16.
28. Thus, Brazil is among the world’s top ten economniies, a mattes to which we
shall return. India has attracted a good deal of outsourcing in fields like electronic
communications, while Mexico’s maquiladora borderland prospered until under-
cut by sweatshops in East and Southeast Asia. Africa, on the other hand, while rich
in primary resources, has benefited little from the global dispersal of industrial
work. All of which raises questions, neither for the first nor for the last time, about
the meaningfulness in this respect of the category “postcolonial.”

29. The remark was made by Benjamin Mkapa, president of Tanzania; sec An-
thony Mitchell, Globalization Like Slavery-——Mkapa,” Cape Times, 1 September

2003, p. 28
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of Table Mountain. It has historically been the home of peoples of color {many
settled there through forced removals during the apartheid era} and is character-
ized by relatively low levels of capital investment and high levels of poverty and
violence.

56. Michael Morris, “Gangland (Pty) Ltd,” Cape Argus, 4 August 2003, p. 1.
: 57. Michael Morris and Ashley Smith, “Gangland’s Drug Franchises: Police
- "Tactics on Gangs Blasted by New Report,” Cape Argus, 18 Auguast 2005, p. 1.
_ 58. As he does so, Anini evokes with particular vividness Walter Benjamin’s
-, portrayal of the “great criminal”; see chapter 8 below.

: 59. Neely Tucker, “Nollywood, in a Starring Role: Nigeria’s Thriving Film In-
" sdustry Gets a Showcase at AFI Silver)” Washington Post, 5 February 2005, p. C04,
i 60, See Wedel 2003: 230 on postcommunist Europe and Kaminski 1997 on

‘Poland.

.61, “UN Suggests International Cybercrime Convention,” http/fwww
-iout-law.com/page-1649 (accessed 10 August 2005). The commission noted that
‘cybercrime was increasingly becoming a problem in developing countries.

.62, For a recent critique of the contradictory relationship between contempo-
“rary capitalism and the law, pointedly titled Unjust Legality, see Marsh 2001

<=1 63. This number is based on the latest figures in the World Fact Book, 14 July
2005, http/fwww.odci.govicia/publications/factbook/fields/2063.html (accessed
27 July 2005}, It includes only countries that have either enacted entirely new con-

“stitutions {ninety-two} or heavily revised existing ones (thirteen). Included are the
“nations of the former Soviet Union; see Wikipedia, the online encyclopedia, http://
r.wikipedia.org/wiki/List_of constitutional_courts, for an almost complete lst
accessed 26 July 2005).

“+:64. Peter Waldman, “Jurists’ Prudence: India’s Supreme Court Makes Rule of
Lawa Way of Governing,” Wall Street Journal, 6 May 1996, http://law.gsu.edu/
‘ccunningham/fall03/WailStreetJournal-India’sSupremeCourt.htm (accessed § May
005). India does not have a constitutional court, but like many other nation-
iistatés, its supreme court enjoys judicial authority in matters pertaining to the con-
titution. Its extensive powers are based largely on two articles of that constitu-
iott:"142, which authorizes the court to pass any decree “necessary for doing
omplete justice,” and 144, which commands the cooperation with it of a/f other
wthorities.
165 Central and Eastern Europe have been the focus of much concern with, and
lebate about, constitutionalism; they have yielded a substantial scholarly [irera-
tre, N6t to mention a journal dedicated to the topic, East European Constitu-
 tional Review.

66. Blokker (2005), among others, also notes—of Eastern Europe in particu-
“=that civic nationalism, constitutional patriotism, and deliberative democracy
re not without their critics. But that is a topic beyond our scope here,
67.:In a summary sketch of constitutional changes in Latin America, for ex-
mple, Pinzén (2003) notes that, while some new constitutions (notably those of
Colombia and Chile) emphasize basic freedoms and individual rights, others (e.g.,
azil-and Venezuela) still favor the executive and “presidentialism.” If Schneider-

nan-(2000)-is right, though, the trend in this region is toward the “neoliberal
model
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i . . » online edition, :
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68, A useful summary of these events is to be found in Wikipedia,
httpi/fen wikipedia.org/wiki/Faure_Grassingb%C3%A9 {accessed 2.5 July 2005).
69. A recent report of the International Bar Association speaks of a “crisis of
the rule of law in Zimbabwe,” while making it clear that the state often rakes pains
to discriminate lawfu! from unlawful acts-and, indeed, has consented to court or-
ders, which it has then violated. In short, the Mugabe regime makes extensive use
of the legislative process and sustains the principle that there ought to be an effec-
tive judiciary, as fong as it does the bidding of the president in the putative national
interest. For the executive summary of the report, see http://www.ibanet.org/

humanrights/Zimbabwe_report.cfm (accessed 18 August 20035).
70. World Fact Book, 14 July 2005, httpi/fwww.odci.govicia/publications/

tactbook/felds/2063.html.

71, See hrep:/ibibliotecadigital.conevyt.org.mx/transparencia/Formacion
_ciudadana_Gto071103. pdf (accessed 1 August 2005). A somewhat similar initia-
tive, directed at democracy and the rights of citizenship, has also been introduced
for young children in Brazilian schools; see Veloso 2003.

72. Legalopoli: The Game of Legality has its own Web site: www.legalopoli.it.
We came across it at http//www.cmecent.org/Legalopoli.htm (accessed 1 August

2005).
73. See, e.g., Fatima Schroeder, “Drunk Driver Sues over Being Kept in Jail

instead of Rehab,” Cape Times, 8 August 2008, p. 7.

74. See Wiseman Khuzwayo, “MK Veterans’ Row Heads for Court,” Sunday
Independent, 14 August, 2005, Business Report, p. 1. The story made it clear that
MEKMVA has a complex corporate life: the men against whom the interdict was to
be sought were referred to as “directors” of MKMVA Investment Holdings (which
represents 60,000 members and their dependents} and of its financial arm, the
Mabutho Investment Company (which serves 46,000); the former, moreover, has
a 5 percent holding in Mediro Clidet 517, a consortium, with large stakes in six
major corporations and several other business interests.

75. We are grateful to Harry Garuba, of the University of Cape Town, for alert-
ing us to this case; it forms part of an essay of his in progress.

76, For an especially informative contemporary account, see “Indian Govern-
ment Files Lawsuit against Union Carbide,” Hovstor Chronicle, 6 June 1986, sec-

Tiné 2 Olé;Ckf;i;ztge% o;i;?e Cogr UP/t;OH of Absolute Power,” Trinidud Express, 29
e [} ne, http: : . . t 7]
tm;_ (accessed 10 August 2605}.P www.zzmbabwersmuatxon.com/]un29a_2005
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Aré Enomias Wa(; i;: 1\6;;(3 n?lixgry objectives”; see Phillip Carter, “Legal Combat
i & Warin Our Courts?” Slate, 4 Apri : : noat

tt})-/fs!at_e.msn.comhd/ 2116169 (accessed 20 May 2%315'520(33;2?;:2%’6%;2“’

' ) €r

adds; citirig i
60 g’.lé . i ;I;e ;:]Ia‘t‘xofneﬁ Defense Strazegy published by the Pentagon in March
errorism® to upd oF the weak using international fora, judicial processes, and
ent at'the U incermine America. We are grateful to Omar Kutty, a graduate stu
H + - k3 -
he fains sversity of Chicago, for pointing this out to us, In fi
terni, it connoted the systematic eff - 2 our own first use
cal subjects by recon ¢ h o ? DIt to exert control over and/or to coerce
st 8¢ 10 the violence inherent in } ;
Gibson ! : Erent In iegal instruments.
Wit T éi{;g‘!) is Epeakmg of South Africa, although his findings resonate
S0 1€ citations here are from an insightful analysis of his study; see Jan
: s

tion 1, p. 19,
77. See “Bhopal Victims File Lawsuit against Union Carbide,” on the Democ-

racy Now Web site, 17 November 1999, http://www.democracynow.orglarticle.pl .

?sid=03/04/07/0413230 (accessed § July 2003).
78. See Kroll Argentine Risk Monitor, 4 October 2002, p. 7, hupi/fwww

krollworldwide.com/library/arm/arm_041003.pdf (accessed 7 August 2005).:

Kroll, Inc. is a risk consulting company.
79. See also Amazon Update, no. 63 (November 2000), published by the Ama-

zon Alliance for Indigenous and Traditional Peoples of the Amazon Basin,
http:/Awww.amazonalliance.ordfupd_nov00_en.html (accessed 15 July 2005}, '

80. On negotiations between  Brazil and Roche, see, e.g., hupi//fwww
.globaltreatmentaccess.org/content/press_releases/a01/090101_BG_HGATP_Brazi
_efaheml. On the US complaint and its withdrawal, see, e.g., http/fwww.hsp
Jharvard.edu/bioethics/archives/200102/msg00000.html and http://news.bbe.co
.uk/1/hi/business/1407472.stm (all accessed on 7 September 2005). :
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Hofmeyr, “Our Racially Divided City Can Ill Afford Another Fear-Based Election
Campaign,” Cape Times, 3 August 2005, p, 11.

91. For an excellent account of Mapogo a Mathamaga, South Africa’s best-
known (and much documented) “vigilante” organization—the scare guotes are
meant to denote the fact that its leader repudiates the term—see Oomen 2004.

92. “Crime without Punishment,” Economist 352{8134) (1999): 17-20.

93. This figure is from a recent World Bank survey. It is reported in Steven Lee
Moyers, “Pervasive Bribery in Russia Today ‘Is Just Called Business,” New York
Times, articles selected for Sunday Times (Johannesburg), 28 August 2005, p. 3.

94, Ibid.

95. The quote is from an editorial in Die Zeit. It is cited in Jeffrey Fleishman,
“Virus of Corporate Corruption Contaminates Germany,” Sunday Independent
{Johannesburg), 28 August 2003, p. 14,

96. See, e.g., Tony Weaver, “Get Tough On Tik or Scenes Like Those from New
Orleans May Not Be So Far from Home,” Cape Times, 9 September 2005, p. 11.

97. See Timothy L. O’Brien, “Tracking the Crimes of the Digital Thugs,” New
York Times,” articles selected for Sunday Times {Johannesburg), 28 August 2005,

p- 8.
98. These figures are contained in the Seventh United Nations Survey on Crime
Trends and the Operations of Criminal Justice Systems (1998-2000}, hetp/frwrw

.unode.orgfpdifcrime/seventh_survey/7sc.pdf (accessed 13 July 2003).

99. The US figure is for 1999, but there is no evidence of a major drop between
1999 and 2000.

100. There is a discrepancy here: Statistics Canada puts the rate for all crimes
at 8,404.7 for 2000. See http:/fwww.statcan.calenglish/Pgdb/iegal02. hem.

101. The program, Bribes, was broadcast by BBC Radio 4 on 28 April 1996.

102, Daniel Williams, “With Italy’s New Laws, an Anti-corruption Era Wanes,”
Washington Post, 11 November 2002; see http//www.globalpolicy.org/mations/
corrupt/governme/2002/1111berlusconi.htm (accessed 12 August 2005).

103, See, e.g., Jason Mexcier and Amanda Jarrett, “Tort Suits: State Treats
Symptoms, Not Problems,” Evergreen Freedom Foundation, Policy Highlighter
11(8), (10 October 2001), http:/fwww.effwa.orf/highlighters/iv11_n28.php (ac-

cessed 9 August 20035).
104, “Lawsuits against Prisons: Texas Prisoners’ Religious Rights Violated,”
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The Mute and the Unspeakable
Poiitical Subjectivity, Violent Crime, and “the Sexual Thing” ina
South African Mining Community

Rosalind €. Morris , ,
Viclence bas been the single most

determining factor in South African
political history.
TRC REPORT

INTHE BEGINNING, as it were, all states are founded upon a primal con-
“fusion between law and lawlessness, for every state must institute the
authority and produce the forms by which law can express itself. Before
 this moment, its power is not distinguished from its capacity to exercise
6&:_&; Yet it is rare to recall the violent acts by which law is first asserted.
The exception is provided by those instances in which a new state emerges
rom the wreckage of an old one or from an empire whose foreign rule has
ast collapsed in the face of an emergent sovereignty. Nonetheless, few
s have been confronted with a more acute problematization of the po-
al and the criminal than has that of postapartheid South Africa. And
ew. governments have staked their claims to relative political legitimacy
firmly on their capacity to control crime as has that of the African Na-
ional Congress (ANC). Not surprisingly, the period of transition, as this
/kward: moment of still-youthful legitimacy in South Africa is termed,
en marked by a perceived efflorescence of criminality and by a sen-
f political crisis. .
exual ‘violence is widely thought to lie at the heart of this crisis of
ime and is often read as the symptom of a failure both in the formation
_e_'fpftiblic sphere and in the restoration of previously damaged institu-
ike the family.! Its elevation to the status of metonym for the history
alityin South Africa has taken two somewhat antithetical forms.
the one hand, sexual violence has been recognized, retrospectively, as
possible mode of political violence {instrumentalized in the struggles be-
1 the apartheid state and its opponents). On the other, its recent pro-
101 is read as evidence of the failure of the new polity to extend the
£ law (even into the domestic sphere) in such a way as to prevent or
tain sexual violence.
ct that sexual violence can be read, simultaneously, as a possible
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Perbaps it is because our lies are

50 chaotic, so filled with unsolyed
mysteries, incomplete stories, uncanght
murderers that crime fiction is so popu-
lar. [ believe that is why South Africans
are so hooked on American TV crime
series . .. because somewbhere, somehow,
someone is solving crimes. At least in
fiction justice is served.
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1Sts have come to recognize, the b ing vi . "

. X urgeoning violence endured b

ologis re . ured by seg-

_ ggg ” Sbi‘;ci; communities under apartheid has, especially since the lai:
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h theater, earnest documentaries or trashy melo-
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behind carefully secured doors, a high proportion of them indulge %n vicar-
lous experiences of extravagant lawlessness by way of the media, both-
imported and local. Why should this be so? =
The South African preoccupation with law and order—or, rather, with :
its mediated representation-—is neither new nor unique. “Even though -
crime exists . . . in what the public chooses to think of as epidemic pro
portions,” wrote Stuart Scheingold of the United States two decades.ago, .
“we still feel compelled to invent it.”* For over a century, in fact, fictional
“cops and robbers” have provided a compelling topos for pppuiar myth
making all over the world; clearly, they offer pliant allegorical terms f(?r
exploring the nature and limits of social being almost everywhere. This ..
taste for crime fiction is not restricted to those who consume it as mass en-
rertainment. Nor is it of interest only to those who contemplate order in
the abstract. To the contrary, theater and fantasy appear integral to the.'
% workaday routines of policing itself. As if to make the point, Scotland’
Yard recently hired a professional magician, using “illusions as a met:';t
phor for real life situations” to “boost fthe] confidence and . . . ieader:‘;mp
skills” of its superintendents.® In like vein, as we shall see, the straine
South African Police Services (SAPS), whose cadres include some success-.
ful diviner-detectives,” devote considerable effort to staging illusory victo
ries over the dark forces of violence and disorder. But why all the drama?.
Why would august officers of the Jaw—the very embodiment of the stai‘g;
at its most rational, legitimate, and forceful—feel a need to play :izr(')und,
to act out, in this manner? Has Foucault not convinced us thgt .11: is the
"', panopticon, rather than the theater, that holds the key to power in its mod

ernist form?

" cated technologies, they shade into the networks of terror that are rapidly
- replacing conventional threats to “national” security.!! Indeed, received
" distinctions between crime and terror, always inchoate, are being revised as
- we speak, each term being deployed, ideologically, to make sense of, and
7 to “fight,” the other. Thus it is that we have “#he war” on terror, on drugs,
" on gangs, on illegal aliens, on corporate corruption, and so on. Note, in
© this respect, that in 2002 Egged, the Isracli bus company, sued Yasser
~ Arafat and the Palestinian Authority for damages incurred as a result of
suicide bombings; in the same year, Americans bereaved on 9/11 filed a
‘claim against Islamic charities, the Sudanese state, Saudi Arabian banks,
and others for their support of Osama bin Laden-—actions that would re-
duce the intifada and World Trade Center attacks to common illegalities
actionable by recourse to tort law.™ Under these conditions, abetted by
~ such instruments as the U.S. Patriot Act, crime and terror merge in the epis-
+ternic murk of a “new” global system that both reproduces and eclipses its
“old international predecessor. The upshot is that social order appears ever
more impossible to apprehend, violence appears ever more endemic, ex-
cessive, and transgressive, and police come, in the public imagination, to
embody a nervous state under pressure. Officers of the Los Angeles Police
Department, hardly known for their civility, have described themselves as
“the outer membrane of civilization” in a disorderly world.** Similarly, the
policeman protagonist in a stunning piece of postcolonial South African
theater, Neil McCarthy’s The Great Qutdoors, observes that the “line be-
tween order and.chaos” is like “one strand of a spider’s web.”** _
The obsession with crime and lawlessness is not merely a commen-{ysnsn w i

tary—at least, in South Africa—on social order, sui generis. It is also are- ¥+
flection on the state of the nation. Take mass advertising, a genre that seeks
to transform nightmare into desire. In April 2001, the Guardian observed
that “bolted doors, patrolling dogs defending gated communities and dark
figures cocking guns in the shadows appear even in ads for toilet paper and
‘popcorn.”® At the time, a music radio station in Johannesburg was pro-
moting itself, on huge billboards, by means of just two words: MORE
POLICE.' And, even more wryly: “YOU CANTAKE THE CAR, JUST LEAVE THE
RraDIO. 98.7FM.” This counterpoint between panacea and panic, pop and
the politics of enforcement, ardent consumerism and Hobbesian anarchy,
is hardly subtle. Texts like these are haunted by the specter of immanent
attack, above all, attack by unruly black vouths. Violent crime, here as in
the United States, has become the lightning rod for an escalating range of
everyday anxieties, which are fed by the insecurity of the privileged as they

witness the anger and impatience of those excluded from the Promised

The Uses of Horror o
Crime looms large in the post—Cold War age. Increasingly ﬂe}FibIn? inits
modes of operation, it often mimics corporate business,® copstituting an
“uncivil society” that flourishes most energetically where the state w1t}}-
draws: hence the implosion of ever more virtual, more vertiginous forms _o_f
fiscal fraud, ever more supple, border-busting markets in iilega.l subsFangegg-
armaments, and mercenary violence—all facilitated by the. hberahzataqn_
of trade, by new kinds of financial instruments, and by cutting-edge com:
munications media. Hence, also, the role of organized crime: of maﬁa_s_',:
and of business-oriented “gangs” in posttotalitarian polities WhiCh? f?r.' ]
% fee, perform services that governments no longer prm‘rideﬂ Such criminal
“phantom-states,” notes Derrida,™ are a fact of our times. ‘Often emb.e.ck
ded in complex transnational relations, often relying on highly sophisti-
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" LZmd. In the banal theatrics of the mass media, crime beg:_gmes racialized : icfafllyi In “f’ha,f ways hgve EHHSiOg ani fzf;tf*SY b‘;:ﬁﬂ imppli;i:zd inhthe W'O;k
o and race criminalized. And both, if we may be forgiven the term, are of law enforcement in recent Sout tican history? And what mighe
R And race. _ changes in the nature of police performance, in all senses of that term, tell
U X?P,the%?‘i' in this light, South Africa appears to evince what Mark us about the postcoionial~—post—Foucauidian?_—-—st&te, about its powers
I Sel%i:fiz:terl;ed :1 “pga‘th’()logicai public sphere;' it is i@c.?ﬁ?‘?%!l&l},i%&_tllve %%.‘i%lt%diff,zfe.n;‘?s from itS‘ precgirsor ? "“““_'"3‘ My fv}ll'\\) GuEs h{\?b'?{- "f;f}.‘s\r\..éﬁ;’;{-viff
ok scene-of-the-crime.” ‘Eé'__érgues, that contemporary ppbliC§_ are_copsti- g;:eath eal, in an'swe;mg these q:esm.ons, angs on't ed way 111 W}fnch
tuted. But there is more at stake in the popular obsession with scenes of We‘gfaS§;Z e ‘301;11113‘3:1101'1 etween mo CInIsSt state power an P?E;_l ar fan- X
violent disorder in this particular postcolony. This, after all, was, until not tasies of law and order. G:EC&HIS(EI,’ ,fm? instance, observed that ju icial AP" {ypanints
ist police state; its transition from the ancien régime, more- paratuses are “always In_‘g%f?cred_;‘; with the public, a COIOH?:IYVOf -thCh 18
long ago, a racist g Od b ,E brated Truth and Reconciliation Commis- the enduring appeal of private and amateur sleuths.?? Especially pertinent
over, Wgs hugbzze:atioisaviz; f)ase d on a model of justice that sought 10 our story, in this respect, is the reflection of C. L. R. James on detective
:;OZd‘grezzeat:ocities past without resort to punishment. Consequently, fiction in Am‘eﬂc'a after t.he Gr'eat Depression.?? There has,. of course, bee‘n
o blic, the “scene-of-the-crime” in South Africa, - Iong-standmg mfatuat%on \fmth extraiegai- enforcement in US history; it
E:zzgg zziziitv‘f:;gs aalE: the ;ource of a passionate politics on the part of : | has ‘expr;ssecil :ts§lf ?101]“5{ n tfhe icl)?ullant; of such things 315 the_ dim;
.-\ _government, a politics aimed at making manifest both the shape of the na- 3 western but also in the orror of pu ic lynchings. jazrfes s exploration o
Vil Y (¢ YT E f institutional power capable of underwriting its ordered - the salience of the genre in the 1930s is to be read against this backdrop.
Yt 0T tion and a form of institutional p P

‘Popular film, comics, and radio at the time, he recalls, were finely tuned to
‘mass desire and frustration, giving allegorical shape to apprehensions
about the meaning of freedom, prosperity, and nationhood in the midst of
‘epic crisis. It was a moment of reckoning, too, for the liberal state and its
moral economy; its failure to nurture a capitalist commonwealth had
driven many ordinary people to desperation. Yet the avidly consumed
crime drama of the period seldom spoke of econotnic collapse, labor
struggles, or fear of war. This, James insists, was less a matter of deliber. -
 ate sabotage than of a silent, “armed neutrality” among the classes.? [n
the space vacated by politics, dyspeptic private eyes sallied forth in the
name of the law, sharing some of the hoodlum chic of gangsters them-
selves: above all, a “scorn for the police as the representatives of official
society. ™ As ruling institutions lost legitimacy, gumshoes—men of Iron,
men of irony—became purveyors of a cynical justice that acknowledged
-anger, appetite, fallibility, power. In so doing, they made it possible to
magine a social order wrought by heroic action in the cause of a greater

Y " existence. What we have here, in other words, is an im)ers?.’on of the .history -
 laid out by Foucault.in Discipline and Punish,' according to wh;ch,.faw &
s> mously, the theatricaiiﬁy of premodern power gives way to ever more 11?"
o™ plicit, internalized, capillary kinds of disciphnfa. Indeed, it is pxemseiy; is
\\‘\ \“\b% telos—which presumes the expanding capacity of the state to regu ate. :_
¥ 'Q(\\\ everyday existence and routiriely to enforce punishment-—that Is in ques-
| \bl@\ ,{x?a%"tion in South Africa. To wit, the drama that is 50 integral to pghcn;g the
\{kg\g@\f‘l& postcolony is evidence of a desire to E(lridfis_ifi_lé_gi?sﬁq_ power in order to
3 @' L make it visible, tangible, accountable, effr::f:twe. " N
‘3}\;\{ ) /" These theatrics, we shall see, are anything but h;l en })r alf heart a..
‘:E\%%,More often than not they assume the ovgrd.rawn shape of zfn odr: ,h
N genre, according to Peter Brooks, that pqiat_n%eg conflicting forces in suc
a way as to “make evident, legible, and operative” values that lack th; tran-
/" scendent authority of a religion, a dominant ideology, or ?vhate\{cr. So it
is with the spectacle of policing, the staging of .Which strives to make a
tual, both to its subjects and to itself, the authorized face, ancil force, of th
state——of a state, that is, whose legitimacy is far from unequivocal. Nor is
this true only in postcolonies. According to Malcolm Young, an ethnog‘r.
2 pher of British law enforcement: “police cul’turevpossesses‘ a dram.aturgma
mfi’\j\,&,.\'or melodramatic inflection.” It mobilizes “1'iIu310n, praxis, and imagery”,
% lin “well-directed” social productions, deploying “mythical arc.:hetypes -
fgexaggerated games of ‘cops’ and ‘robbers’”;? meiodr‘ama in blue', 50 10
'speak. Young should know. He was himself a career police officer. His test
mony returns us to one of our opening questions, now phrased more speci

moral good. - gunpring ob G b

The detective fiction of pdst-Depression America bears some kinship
with popular imaginings of law and order in South Africa after apartheid;
1ts reference to rapidly changing social and economic conditions; to the
shock effect of mass joblessness and the unfulfilled promise of a new age
of prosperity; to a perceived failure of the regulatory state; to a view of the
olice as inefficient and easily corruptible; to the bipolarization of crime
nto, on the one hand, petty felonies committed by drab misérables driven

[
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by necessity and, on the other, the ﬂamboyax}t Iarce.ny of defiant az;tl-
heroes. If the US crisis yvielded the New Deal, it remains to be seen what
kind of deal the “new™ South Africa fashions for iFseif. In t.he megntm;e,
criminality has come to be represented, as it was in America durmg the
1920s and 1930s and would be again in the 1ate-twez.it1eth—c.ent.ury inner
city, as a means of production-or, rathe_x_:z_____o_f_ R’??_‘_jtﬁ_‘??{"f,E?E??F{‘?Bﬁonf
" for those alienated by new forms of exclusion. At t%le same time, ?here is
| more at work in contemporary South Africa than simple deprivation. A:;
Jonny Steinberg points out, and mass-mediated Fir.ama affirms, the 10(;1
underworld is not the sole preserve of the poor; it is peopled, as well, by
the “well-healed and well-educated.” This suggests that, for an ever more
visible sector of the population, most of all young black men, gangster
“lifestyles” have a seductive appeal.®® It also suggests, after C. L. Fi. James
and many popular movies and musics since his day,'that the out avcslr en-
; , bodies, often in deeply racialized guise, a displaeec? discourse abogt eszr;
Y land impossibility, one as characteristic of the neoliberal moment in Sout‘
| Africa as it was of the Depression era United States. Here, too, the state is

order of things. o
" The sheer fecundity of crime-as-imaginaire is no mystery. Thoroughly
grounded in the experience of the real, it gives voice to a fundamental co-
nundrum of social being in the secular liberal state, a conundrum of un-

ought to be alienated, in the cause of security, to any regulatory regime, es-

\ unseats existing

“tence at once awesome, awful, and sublime. Mogamat B.enjamin, high
ranking member of a deadly gang in Cape Town’s notorious Pollsmoo

U regarded with ambivalence, roughly in proportion to its alleged Efaillureltlo :.
secure the well-being of its citizens. Here,‘tgo, VLO_}.EE‘_?E?__S__?,?;,}?S e ggki?cieg
of a very general angst about the (aﬂomic/?mpios_l_on_o.f..r__.ci..,ﬁ,st.,a“. ished -

settling relevance in the United States since 9/11: How much freedom’

pecially one whose legitimacy is open to question. This isa tension thﬁt. :
dramas of law and order tend everywhere to resolve, in Durkhel‘mlan fas -
~ion, by making the ob}iggggcﬂggpiar El_f{g_i{q_l;ﬁg.” Bu‘t fantasy‘ is nev:r gtl:-.
. ducible to pure functionality. Crime ﬁcltior‘l also pl‘comdes readily awall1 af e
tropes for addressing ironies, for ventlllatlng desires, ‘and, abo;fe all, for
7 conjuring a moral commonweal, especially when rac‘hcai trans ormatioq_:
nseats ex normis and robs political language of its meaning. In the‘se
j gircumstances, the felon personifies an existence beyond the law, an exis=:

Maximum Security Prison, told a TV team: “T am powerf_ul; fam partlj_-.
God.”% He was referring to his capacity to determine the i%ves' and deaths.:
of other inmates, even warders. Brusque iconoclasm of this kmd‘ ope;}l.s -_E :
space of possibility, a space in which order is up for grabs, a space inw 1c. _
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new modes of being are forged in the heat of unspeakably transgressive
violence as the state withdraws o is rendered irrelevant. Benjarnin and his
* brethren run a complex organization in the dark interstices of the jail by
means that elude its administration, means that spill back into the tough
terrain on which their gang does its usual business.?? Shades here of an-
other revered Benj amin, Walter Benjamin, for whom violence in its arche-

typal, mythic form was a “manifestation of the Gods.”3 It is awesome, he

-

*argued, because it threatens State Honopoly over the law; note how
“‘great’ criminal[s],” even when their ends are repellent, arouse the “secret
admiration of the public.”*1 Byt why do these ﬁgixres",wlarge' and small, take
- on such intense salience in the here-and-now? Is this a result of the unique
- predicament of the postcolony? Or did it exist before? oy 7

.. Some clues from elsewhere may be helpful. James Siegel, for example,
- shows how, in an Indonesia facing political and economic dissolution,
- “the body of the criminal” has become the alibi against which the Integrity
~ of the nation and the law is asserted.* The “dangerous classes” serve a
- similar symbolic end in an ever more polarized, postindustrial Britain, says
“Malcolm Young: police invoke them to authorize “wars “—again, that
~term—on behalf of “the social order” against whatever is seen to imperil
- 1t% Likewise, in parts of the Mediterranean and Latin America outlaws
“are cast as a fearsome anachronism over which modernist states must
- exercise authority in order to sustain the viability of the polity and its sov-
-ereign space.* In sum, the figure of archfelon, albeit culturally transposed,
“seemns 10 be doing similar work in many places, serving as the ground on
“which a metaphysics of order, of the nation as a moral community guar-
anteed by the state, may be entertained, argued for, even demanded.

- The question, then, is plainly this: To the extent that discourses of crime
-and enforcement, as popular national fantasy, are endemic to the imagi-
nary of modern state power, how might current changes in the nature and
Sovereignty of states—especially postcolonial states-—be tied to the crim-
inal obsessions sweeping so many parts of the world? Why do outlaws, as
‘mythic figures, evoke fascination in proportion to their penchant for ever
more graphic, excessive, unpredictable violence? In South Africa today,
;Rob Marsh points out, it is white-collar crime that is most likely to “ bring
the country to its knees.” But it is red-blooded assault on persons and
property that is of most public concern. Violence, in short, is immensely
productive, sometimes horrifyingly so: quite apart from its capacity to

order, and justifies state monopolies over the means of coercion. .

. Self-evidently, violence is never Just a matter of the circulation of
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images. Its exercise, legitimate or otherwise, tends to have decidedly tan- -
gible objectives—and effects. Indeed, iE,..‘i’.??._Ph.e.?QW,.QIE{?_‘?Y,_E’f_ physical
force that persuaded Fanon of its potential for liberating colonized bodies

capital of the country, it was shut for “renovation.” The edifice, which had
been the national Police Headquarters in the 1930s, was, we were told, in
dangerous disrepair. This was visibly so, although it soon became clear
t?lat the wear and tear was not merely architectural. For the public exhibi-
‘tion space had coexisted, in the apartheid era, with something else, some-
thing clandestine, something now abhorrent: the epicenter, and an inter-
rogation facility, of the infamous national security service. The bizarre
coexistence of the two within the same walls—the museum below, the
secret police above—appeared to be beyond coincidence. But more of that
“in a moment. It was not only the lurking traces of state terror that com-
promised the building. The content of the exhibits, once very popular with
patrons, had themselves become inappropriate. State museums, of course,
are more or less blatant statements, conjuring up the national populations,
subjects, and interests for which, and to which, they speak. In titnes of his-
torical change, they offer glaring indictments of denatured ideologies, of
a slippage between state and nation, signifiers and signifieds. Not surpris-
ingly, they have become prime objects of argnment about the politics of
tepresentation in the “new” South Africa. Behind closed doors, in the late
1990s, the staff of the Police Museum pondered how to make their dis-
plays relevant to the postapartheid era.

. We had been drawn to the place by an interest in the changing public
sense of police work brought by the advent of majority rule.* The indefi-
nitely closed museum calied forth a historical speculation, a hypothesis if
“you will: that reforming the image of the old South African Police Force
jackboot of the state, into that of the South African Police Services, a genz
: _tler, human-rights-oriented, community-friendly agency, could well turn
“out to be an exercise in impossibility. By the late apartheid years, when it
became increasingly difficult to contain the contradictions of the racial
state, the South African Police Force operated, for the most part, as a para-
military force. Its security branch existed above the law, torture and deadly
‘force were routine in the treatment of political dissidents, and a dense net-
: Work of informers extended its capillaries into every sphere of existence.
- A§§§}f£_§hi3 background, the state portrayed the police as heroic defend-
|ets of order against terror, treason, and savage insurrection.

and minds.* This notwithstanding, its means and meanings always exceed
its immediate ends, precisely because they rely on poetic techniques to in-
flate their impact. Could this be why brute coercion everywhere is inher
ently theatrical, its perpetrators upping the emotional ante via a host of :_-
self-dramatizing techniques—before, during, and after the fact? Begofiia’
Aretxaga, following Zulaika and Douglass, notes that brutality sets those:
who wield it in a “play-like” frame, one in which extraordinary feats seem’
achievable, in which all pretense of distinguishing fact from fabrication®
disappears.’” Those who wish to command must constantly invoke vio
lence, if not directly, then in displaced or mimetic form. It is this invoca-:
tion—above all, by those entrusted with the impossibility of enforcing the
law—with which we are concerned here: its rough play, its predilection for.

"‘ criminal fantasy, its response to the vicissitudes of state power. The police
become visible, argues Giorgio Agambén, citing Benjamin, where the legal
dominion of the state runs out; their “embarrassing” proxtmity to author™’
ity is manifested in perpetual displays of force, even in peaceful public
places.®® As we shall see, where governance is seriously compromised, law .
enforcement may provide a privileged site for staging efforts—the double
entendre is crucial here—to summon the active presence.of the state into
being, to render it perceptible to the public eye, 1o produce both rulers and

| subjects who recognize its legitimacy. Herein, we shall argue, lies the affin-

ity between,policing, drama, and illusion. Herein, too, lies the source of
popular preoccupafiéiis with the répresentation of law and order. Those,
recall, were the two issues with which we began. :
Let us move, then, onto the shifting planes of recent South African his-
tory. Scene 1 opens in the late 1980s, in what was the last act of the dying
apartheid regime.

Capers with Coppers: The Closed Museum and
the Spectral State .
We begin with an anomaly: a public museum closed to the public, pet-

St haps indefinitely. If this is an oxymoron, it is one that indexes the contra-
dictory implications of radical democratization for the construction of a
nation of free citizens on the vestigial ruins of a police state, the ruins of ;

a polity founded on racial exclusion. :
In 1999, when we first visited the South African Police Museum;
housed in a shabby, elegant Victorian building in Pretoria, the executive:.

The Police Museurn spoke unchallenged from the heart of that state. It
began Ii_f_f; in 1968 as a haphazard collection of relics—murder weapons,
- graphic photographs of “ritual” mutilations, the personal effects of a fa-
mous female poisoner—all from landmark cases of the more or less dis-
tant past, these being used, early on, in the training of cadets. With the re-
cruitment in 1982 of a museologist, Tilda Smal, herself a police officer, the
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1990 as a onetime experiment to entertain a group of “VIPs” from the In-
ternational Police Association. Word spread. Besieged by inquiries from
- an interested public, the staff decided to offer the tours on request. Soon
- the demand became overwhelming: at one point, there were three a week,
- all year, each for forty visitors. Performances continued until the building
closed in April 1999. Initially, most visitors, both. night and day, were
-~ white Kfﬁ_ikaanyspeaking South Africans. Later, Africans, especially
. school groups, began to patronize the place. By that time, efforts had been
- made to revise the exhibits (see below). The Police Museum, in which
- everything was free of charge, seems to have been popular above all with
 the superpatriotic and the very poor. Toward the end, the Night Tours
- aitracted some cultured critics of the regime, for whom this dark, if not
- wholly intended, parody—its freak-chic—became an excursion into the
. comic underside of the police state.

The staff Jook back on the tours with great fondness. These were occa-
- sions of carnivalesque camaraderie, occasions that gave license for various
sorts of play, some of it decidedly ambiguous. As visitors entered the build-
ing, they came upon cops in anachronistic uniforms on antique bicycles; a
- somewhat heavy-hgr{g{ggffiggai,_;his, that they had departed real time for
.. the domiain oﬁ@éﬁbﬁ:isfbgg er, of docudramaturgy. As we intimated ear-
lier, the vaudeville itself turned on the willingness of the officer-players to
inhabit the identities of public enemies. This willingness, almost a carica-
ture of the mix of outrage and enjoyment that Lacan calls jouissance, may
be read, following Aretxaga,* as an appropriation by state functionaries .
- of the “seductive and fearful power” of their adversaries. But there is more }
at work here. The performance also recalls the repetitive enactment of
paradox characteristic of African rituals under colonial conditions.* The
Night Tours replayed the Hegelian enslavement of white rulers to the
terror of the swart gevaar, a “black danger” largely of their own making.
In the play, the pragmatics of melodrama permitted the separation of the
civil from the savage, enabling the law to appear to. act decisively upon -
forces of darkness, as if to redress the contradictions endlessly reproduced
- by colonial rule. The curator acknowledged that her staff presumed that
patrons would be fascinated by sensational crime—and eager for vicari-
ous terror. Consequently, they sought to provoke first horror and then de-
* liverance, such “vicarious adventures in the illicit and the brutal,” Schein-
- gold notes, being a “prelude” to the gratification, to the “discharges of
anger,” promised by “society’s act of retribution.”® In dramatizing the
- difficulties of defending an enlightened order against uncouth odds,
© the police-players elevated their audience into metonymic citizens of the

collection was developed in an altogether-more-ambitious direction, com-
bining edification with enterrainment, high melodrama with low-tech in- ©
stallations. Central to its design was a series of tableaux that, together, -
composed a specifically South African history of crime and punishment.
They also served as the setting for what would become the best-known fea- |
ture of the institution, its Night Tours, during which staff of the museum
and the Police Education Unit brought epic felonies to life by impersonat-
ing famous “criminals.”

There could hardly be more literal or vivid evidence of the dramaturgy,
the melodrama, of police work. But what did it all mean? What prompted
otherwise-austere officers of a police state to inhabit the personae of their
archenemies——indeed, to make public exhibitions of themselves in order
to delight and terrify rather-ordinary patrons and their children? What
might their play have had to do with the more sinister rituals that took
place backstage in this extraordinary venue?

We take up the story with the help of the curator.® The museun, said
Sergeant Smal, was allowed to display artifacts only from cases that had
ended in convictions. It cataloged the triumph of law and order over ene-
mies of the state. In the 1980s, the range of exhibits—a mixture of dio- =
ramas, documents, and objects—covered two key domains of police work.
One was the apprehension of spectacular criminals; the other, the protec-
tion of “national security” against the threat of “terrorism” and, fater in
the decade, “dangers on the borders” Installations of the first kind fea-
tured the likes of Daisy de Melker, perhaps South Africa’s most notorious
serial killer: indicted for poisoning two husbands and one of her children,
de Melker was a horrific inversion of the national stereotype of the genteel
white female, entrusted with reproducing the moral essence of her race.®
Such emblems of aberration within the nation were set off from the peril
to its existence posed by those alienated from it: by Poqo, the armed wing
of the radical Pan-African Congress, for instance, which, in the early
1960s had made a particular target of the police,* and by the “Rivonia
conspiracy,” uncovered with the arrest, in 1962, of several top African Na-
tional Congress {ANC) leaders, most notably Nelson Mandela, who weze
alleged to be plotting treason. Dioramas dealing with defensive action on
the borders depicted a hostile alliance of others bent on bringing down the
ruling regime: exiled “terrorists,” sympathetic frontline African states,
and international communism. As this installation underlined, the divid—_
ing line between the military and the police was conspicuously fuzzy in the
late years of minority rule. _

Night Tours, in which the tableaux were animated, were started in’

Sl e
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nation as moral community—and, also, into a public in need of state pro-
tection from a vast mass of unruly others.

Visitors remember the tours vividly. One critical observer described the
performance as a “home-grown chamber of horrors”: part amateur the-
ater, part fairground haunted house. Thus, Daisy de Melker walked the
halls dressed in period costume, offering visitors coffee from her poison
flask. The real thing, that is, #ot a facsimile. Setting the scene was a cast of
characters who embodied less alarming threats to everyday order: a few
policewomen garbed as prostitutes; a couple who postured as addicts in
front of a light show that simulated a bad trip; a group of “authentic” san-
gomas (traditional healers), who enacted a trance to dramatize the dangers
of “black magic” Also brought to life was Panga Man, a notorious black
criminal who attacked courting white couples while they were parked in a
leafy spot in Pretoria, not far from the museum. Bearing a panga, a large
scythe, he would assault the men and rape the women—to whom, it was
said, he then gave bus fare home. There could hardly have been a more in-
tense figuration of the dark, erotically charged menace that stalked the cities
in the white imagination, threatening civility and its social reproduction.
This nightmare gained fantastic irony when the attacker turned out to be
a mild-mannered “tea boy” at police headquarters.* Epitomizing the
standard colonial terrors of rapacious black sexuality and subaltern be-
trayal, Panga Man featured centrally in a regular museum display, which
depicted a car sawn in half to reveal a couple looking up in petrified ex-
pectation of an imminent strike. During Night Tours, a door would burst
open in the wall behind, and an African officer would leap out, brandish-
ing the eponymous weapon. “We thought of having him shout something
as he did so,” the curator told us. “But the first time we tried it everybody

screamed so loudly, he could hardly be heard. ﬁé&ﬁié’"ﬁéaﬂy fainted.”

By the mid-1990s, with the dawn of the postcolony, efforts were made
to add fresh exhibits to the museum, acknowledging the possibility of
different readings of history and the presence of new sorts of citizen-
consumer. The aim, said Tilda Smal, was to document the role of the police ©

in the apartheid years in such a way as to capture black viewpoints on that
history. This took it on faith that it was possible, within the same signify-

ing economy, to pluralize existing displays, their ideological scaffolding,"
and the kind of nation they presumed. Thus, installations on terrorism
were revised to explain the rationale of the liberation movements. And
tableaux were included to document the Sharpeville massacre of 1960, -

in which scores of nonviolent African protestors were shot to death by

police, and the insidious indignities of the pass system. Popular with the -
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public, itself now changing in social composition, was a depiction of the .
saber-ratiling antics of the white-right Afrikaner Weerstand Beweging
(Afrikaner Resistance Movement), whose assertive racist posturing was
the very essence of neofascist melodrama. These changes produced some
paradoxical moments—Ilike one in which Nelson Mandela, played by a
SAPS look-alike, stood inside a replica of his Robben Island cell and an-
swered polite questions from curious visitors.

. Nor were the tours uncontroversial, particularly among older white
police officers. The museum, now under the jurisdiction of an ANC-
administered Ministry of Safety and Security, had entered an era of post-
colonial contestation, becoming a space of argument as never before,
Whatever the conringent causes, its closure suggests that it collapsed under

0 the weight of its own cbntradictions, wrought by thoroughgoing changes

rn/ﬂ}t_ewrac@ composition and status of the police, in the ideology of en-

and, most of ally in the relation ¢

nt, and, 1 1 the rele tion of citizenry to government. But
the question of what should be exhibited, how and why, pointed to some-
thing more than a shift in the way in which the nation narrates its past and
future. It signaled a transformation in the social imaginary of the state it-
self~—and the ways in which it deploys horror to make jtself visible. About
which more in a moment. In the meantime, the museum staff, undaunted,
- continue to plan future displays: on, for example, the more sensational
_ abuses revealed by the Truth and Reconciliation Commission,” on the
- “evils” of the “witch dogtor’s art,” and on such spectacular murderers as
the so-called Norwood erial killer, who, as it happens, had been a regular
- police sergeant. But, as these museologists are coming to realize, it is dif-
ficult to capture, in tableau, the realities of policing the postcolony, at least
- not without rethinking the regime of representation required by the pres-
_ent moment. To be sure, in the final years, the Night Tours themselves ran
- up against this difficulty, finding that the line they presumed between fact
" and fantasy, order and chaos, safety and violence, was dissolving. In one
" instance, a harbinger of things to come, the police actors staged a robbery
involving hostages and a fake intervention on the part of the Flying Squad,
- a rapid-response unit, firing blank bullets. By this time, however, violent
crime had become a pervasive preoccupation, especially in the inner city,
where the museum was located. As the shots went off, panic ensued. Un-
~clear, in the midst of the mayherm, was whether or not the performance had

. been overtaken by a real attack from the streets outside.

- It was not the first time that theater and brute reality had been con-
= founded in this house of horrors. As we sat in the closed museurn, talking
“to the curator about its past and its (im)probable future, Smal gestured
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toward the ceiling and recalled how, in the old days, the Pretoria branch of -

the Security Police had been housed above. “A lot of famous people were
interrogated here,” she said, “almost the whole current government.” The
edifice had been home, then, to another, more sadistic form of theater: the
surreal techniques of information gathering, of violence and terror, that
were the stock-in-trade of “special policing” under apartheid. Since 1994,

several prominent figures have revisited the site of their incarceration and .

torture: the upper reaches of the building have, for former enemies of the
state, become a space for revisiting the past, a space for personal and col-
lective re-membering.*

During the heyday of the museum in the 1980s, its staff and visitors
used an entrance on the east side of the building. The Security Police used
the west side. When political prisoners were brought in, the clanking of
their handcuffs and leg irons was audible in the exhibition space below.
Smal said that she had found it hard to believe what she had heard and seen
at the time. But, she noted, for patrons it all seemed “part of the show.” I
i this way, the museum was the facade for state terror, and state terror the
* mise-en-scéne for the museum.

"\We are confronted here with the strangeness of the real,* the unnerv-

ing interpenetration of force and fantasy, of policing and performance, of -

the interiors and exteriors of the state-as-violence. There was no simple
line, in this house with two entrances, between backstage and frontstage,
between actors and audience, between the producers and consumers of a
phantasmagoric reality. Ordinary citizens unwittingly played along in the
fabrication and reproduction of precisely the sense of apocalypse—the tet-
rifying threats to order——that legitimized the deadly exercise of coercion
in the name of governance. Despite the distinction between public display -
and secret interrogation, each represented an aspect of the melodrama, of
manufacturing truth by evoking terror, that appears essential to enforce-
ment everywhere, one that takes especially cavalier and destructive forms
in totalitarian states, where a continuing sense of emergency exonerates
the most savage of disciplinary practices. In South Africa, in the present’

era of “human-rights” policing, these practices have been radically trans-;
g P £s p ¥

formed, But, as we shall see shortly, the rehance of the law on. melodrama;;
has not disappeared. In answer to one of our opening questions, there i
both continuity, because it is in the nature of enforcement, and change §
because of shifts in the political culture of its context.

Old horrors leave their traces. While the future of the Janus-faced edi-

fice hangs in the balance, its uncanny past haunts those who were part of
it, those who seek now to reconfigure its purpose in the present, Toward
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the end of our conversation, the curator remarked: “We have a few resi-
dent ghosts in the building.” One, she confided, likes to play {note that

. verb again) with the security system when people work after hours, a

phantom, perhaps, with a particularly poignant sense of irony. Museum
personnel attest to strange nocturnal experiences. South Africans of all
races have always been actively engaged with the supernatural, although
an obsession with the occult has been especially noticeable during this
time of transition.”® One Sunday evening, when Smal was alone in the
building, the alarm began to sound furiously. Unable to switch it off, she
sat resignedly for two hours, waiting, as she put it, “for the spirit to play
herself out” On another occasion, she reports having shouted: “Daisy,”
de Melker, that is, “leave the intercom alone!” The mechanism, she said,
“went wild”

But other, unnamed forces also spook this building, struggling to find
voice in the great re-visioning of the past occasioned by the birth of the
postcolony. It is as if the specters of bygone events are unable to find em-
bodiment—or a means of representation-—in the present, notwithstand-
ing laudable efforts to foster new cultures of recollection; as if farce and
tragedy, humor and horror, must confront each other before an awful his-
tory can become a habitable present. Those who spend time on the upper
floors during the small hours speak of an unquiet presence along the cor-
ridors. Some say that it is because many prisoners had “committed sui-
cide” here, “suicide” being a secret-police euphemism for “killed in cus-
tody.” More recently, a security guard shot himself on the premises.
Another person came off the street to take his own life in the courtyard.
Black South Africans, in particular, disliked working in the place. Many
still do. Here we get to the nub of the issue. The lower floors of the build-
ing may be frequented by the ghosts of playful lady poisoners and other

- random spirits, but the upstairs has an altogether more sinister aura. Mu-

seum staff told us that, in the former Security Police stronghold, “there is
a really strange feeling.” People hear the footsteps of those long departed.
No one feels comfortable in the place. This is hardly surprising: only per-
petrators and victims know what unspeakable acts and agonies those
walls have witnessed. Thus it is that history shadows the reluctant con-

_scmusness of thosé—above all, those responsible for justice, law, and

orderm—who must find ways to reconcile their activities in the past,.a past

_that truly was another country, with the radically altered moral sensibili-
ties of the present.

No wonder the Police Museum remains shut. It does so not just because
its cabinet of horrors requires drastic revision in the postcolony, but be-
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cause it must find new modes of melodrama, new forms of conjuring order
from terror—all the more so since, in recent times, the public preoccupa-
tion with violent crime, fed by avid electronic and print media, has made
humdrum reality seem much scarier than fiction. In the event, the now-
multiracial staff of the SAPS Education Unit has, over the past few years,
begun experimenting with other genres of self-representation—among
them, video shows, popular puppetry, and street theater—to dramatize a
contemporary clutch of nightmares: domestic assault, rape, gun-related
violence, drug abuse.®* As befits the ethos of a liberalizing state, they take
their shows on the road to the various provinces of the postcolony. We fol-
low them to one such provincial outpost, there to explore the nature of po-
lice drama after apartheid. And so, on to scene 2.

Play Accidents, Choreographed Crimes;
Performing the State

In November 1999, we read in the

working at the time—was to host an exhibit on violence against women.™

This was to be part of a countrywide campaign, Project Harmony, that
sought to draw public attention to the government’s newly minted Do-
mestic Violence Act. Members of the North West Police Services, the .
papers announced, would stage educational performances at taxi ranks,
those remarkable agoras of African postcolonies. Our inquiries about the
event drew a blank, however. Nobody, neither the local police nor anyone :

else, knew a thing about it.

It was only after we traveled to the Secretariat for Public Safety and *
Liaison at its provincial headquarters, ten kilometers north of town, that -
we learned the whereabouts of the exhibit. It was to be held in the foyer of
the North West Provincial legislature. The Secretarta, it should be noted,
is a regional division of the national Department of Safety and Security,
under whose aegis falls the newly reorganized SAPS;® although, at the
time, relations between the two bodies were rather ill-defined. The new -
National Crime Prevention Strategy, adopted in 1996, promulgared a dis-
persed but “integrative” approach in which provincial governments were
charged with “co-ordinating a range of . . . functions . . . to achieve more
effective crime prevention.”s* Precisely how this was to be done remained .
opaque, however, even to those entrusted with the urgent task of promot-
ing “community security.” Here, patently, was local government faced

with the demand to invent itself.

This is where Project Harmony came in. The directive from the state

national press that Mafikeng-
Mmabatho—capital of North West Province, where we were living and -
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that provincial governments should raise public awareness of the then- -
* imminent Domestic Violence Bill implied a clear line of action—hence the
- announcement of the exhibit that proved so strangely elusive. But why, we
- wondered, had it been so hard to find? And why was it being staged in the
- Provincial Parliament? This is hardly a public space: security was so tight
that only members of government, their staff, and accredited visitors were
~ admitted. Inside, in the grand lobby, two rather-flamboyant members of
the Police Education Unit fussed, with professional flourish, over a single
 tableau. The display was small but striking. A very still life, its centerpiece
-was a bed with disheveled sheets. Across them lay a life-size model of a
female, race indeterminate, clad in the shredded remnants of upmarket
underwear. Her body was bruised and bloody, her throat cut. A knife lay
close to her face. Yellow tape cordoned this off as a crime scene, which was
framed by posters and works of art, all depicting violence against women,
- all urging the public—in English and Afrikaans but not Setswana, the
Jocal language—to “speak out against abuse.”
What are we to make of this grisly spectacle, whose artful detail seemed
- 50 to exceed its function? And why was a diorama ostensibly intended to
-~ educate “the public” placed so securely beyond its gaze? The actions and
- anxieties of the police artistes offered a clue. The display had to be ready
- for viewing by the parliamentarians, political and civic dignitaries, and
press people who had been invited to attend a ceremonial session marking
the passage of the Domestic Violence Act. They were the target audience.
It was they who were meant to witness that, notwithstanding mounting
_ skepticism, local police and local government could cooperate effectively
to fight crime. But the investment of those responsible for the exhibit, and
the emotional power packed into it, implied that it was also a site of self-
- comstruction. Its authors, in the name of the SAPS, seemed intent on con-
¢ figuring a collective sense of moral purpose in the face6fa daunting world
/n which violence was thought to have become endemic, ubiquitous, even
-{unpoliceable.
. What we were witnessing, in short, was the state performing for itself,
., performing itself. The state making statements. And drawinig its charge
/. from a violated female body that, in a shift from the older signifying econ-
%%Qﬂm)@ _had come to stand for the mora'd citizen victimized by the new arch-
. enemies of the people. For the salience of the meticulous melodrama
‘played out in this political setting was that it was a simulacrum of gover-
‘nance, a rite staged to make actual and authorirative, at least in the eyes of
_an executive bureaucracy, the activity of those responsible for law and
* order. And, by extension, to enact the very possibility of governmentz. For
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the battle against crime, epitomized in sexualized attacks on wormen, .has
become diagnostic of the efficacy of the postcolonial regime at a time
when the nation’s foes—its rapists and murderers, its gangsters and gun-
men, its carjackers and drug dealers—are, for the most part, also iFs own
recently liberated subjects; this, recall, being one of the- cgntradicaons
faced by the Police Museum in its efforts to revamp its signifying economy.
In showing visible attentiveness to the sanctity of the female body, to the
specter of violence against it, and to policing those who would desecrate
it, the state objectified itself—to itself. .

But the institutional face of government also insists that it be recog-
nized by its subject-citizens—which takes us to the other face of pgiice
performance, its public enactment. One such enactment.can‘}e at us, liter-
ally, two months later. At 8:30 a.m. on a Tuesday morning in do.wntown
Mafikeng, as children rushed to school and businesses opened their doors,
we heard an oncoming cacophony of horns and sirens, obviously a mo-
torcade. Down the street hurried a motley array of conveyances: a few lum-
bering Public Order Police trucks (aptly named “hippos” in the bad oid
days), a number of patrol cars, and several civilian sedans, about twenty

vehicles in all. Fach contained a few uniformed officers of different ranks -

and races, who waved energetically to those gathered in bewilderment on

the sidewalks. On the doors and hoods of these vehicles were scrawled

messages in English, One condemned the abuse of women. The other pro-

claimed, “Give them toys, not guns,” invoking a growing concern about

violent acts perpetrated by children. This, self-evidently, was yet a further

nod toward crime prevention. But it was also an effort to establish a pal-

pable police presence on the streets by playing on the nightmare of a na-

tion consumed by brutality, a nation in which violated mothers were pro- ©

ducing a generation of infant felons.

People along the roadside, having discerned that the motorcade was -
7 “put on by the police,” paid it little heed. The once-ubiquitous, menacing

. presence of the law has been drastically reduced here as elsewhere in the
. “new” South Africa. By contrast, police performances, especially under
7 the sign of mass education and public relations, have become much more

- common. “The streets are full of tsotsis [gangsters],” one old man com-

! plained to us, “and all the police can do is play.” The choice of this last
word will not go unnoticed. v -

The observation itself has some basis. Local law enforcement officers,

sensitive to the ambivalence with which they are regarded, have devised
various home-grown techniques through which to enact their visibility,

efficacy, resolve, and responsibility before a population fearful to inhabit’
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public space. One of their performances—a fake traffic pileup, staged
without warning at a busy intersection in Mafikeng during the morning
rush hour——was so authentic that it caused pandemonium. And one, all
too real, accident. Ironically, the aim of the exercise had been to draw
attention to a campaign for safe driving: carnage on the roads, much of it
caused by alcohol and criminal negligence, is another evil besetting the
province. So rapid has been the rising death toll that it seems less acciden-~
tal than an index of new dangers lurking in the unrestrained pursuit of
freedom, not least the freedom to consume, that has come with the end of
apartheid—and with the expansive, and expensive, ethos of neoliberalism,

Unlike the rape scene but like the motorcade, the accident inserted it-
self into the thick of street life. It deployed the full power of the law—the
tight to usurp public space and time, to conjure with truth, to evoke ter-
ror by mimicking death—-all to impress upon “the community” the au-
thoritative presence of the police, whose absence from crime scenes had
been subject to much local criticism, But the smash was also intended, as
was the Rabelaisian procession, to be a functional ritual: one that would
turn opular ambivalence toward the SAPS into positive affect by dint of
carcfully staged emotions as transformative for the actors as for their au-
dience. For here, again, the actors were the audience, the audience actors.
Their drama was at once opaque to the public, yet made that public part

_ of the staging. The unmarked pileup, along with the almost-illegible signs

in the motorcade’ and the hidden-away exhibit at the Parliament, implies

- aform of reflexivity in which the performers sought, by aping epics of dis-

order, to interpellate themselves as legitimare agents of caring enforce-

- ment: agents whose role in grappling with a new catalog of national night-

mates would be recognized, and respected, by the populace at large. For

- policing in this new era presumes a high measure of consent from citizens,
- a consent still very much in question. {:-

. L P ' L 3
If, as Malcolm Young says, policing everywhiere relies on “well-directed
social productions” to maintain the mythic divide between good and evil,

(is it any wonder that the new SAPS, still struggling to define itself on a re-
-. configured moral and political landscape, should evince a strong tendency
- to “act out” % Or, as in the Police Museum, is it any wonder that the line

between staged performances and the melodrama of everyday police work

- should often disappear—which it does in many theatrically staged, mass-
- mediated arrests. This was brought home to South Africans a few years
- back by a series of ostentatiously publicized raids, led with extravagant
- ceremony by the national chief of police, on those Johannesburg “gentle-
" man’s clubs” alleged to be trafficking in alien sex-workers.5” While it did
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not lead to many arraignments, the operation dramatized a recurrent
terror of the reconstituted nation: the growing mass of illegal immigrants,
archetypal others, whose very being-there is thought to endanger both the
borders and the interiors of the postcolony. That such performances—
many of which feature police showing off their mastery in melodramas of
despoiled female bodies—may be tentative and dispers.ed, that they lack
the compelling power often attributed by anthropologxststo‘ communal
rituals, is precisely the point. It is through their uncertain playing out that
the “new” South African polity is taking tangible shape.

Conclusion . _
We have argued that, in postcolonial South Africa, dramatic enact-

ments of crime and punishment—both those disseminated by the state and

those consumed by various publics~—are not merely fabrications after

the event; nor are they reflections, inflections, or refractions of a simple
sociological reality. To the contrary, they are a vital part of the effort to
produce social order and to arrive at persuasive ways of representing

{ it, thereby to construct a minimally coherent world-in-place; even more, to -
f 'do so under neoliberal conditions in which technologies of governance—

including technologies of detection and enforcement—are, at the very
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times, criminal violence is taken to be diagnostic of the. fragility o‘f civil
society; concomitantly, officers of the law become the prime embod;fnent
of a state-under-pressure—thus the irony of contemporary South Afrzcaps
who, in the effort to build a posttotalitarian democracy, find themselves

calling for “more Police” Theirs appears to be a decidedly post-

& Foucauldian predicament, wherein disorder seems to exceesi the capacity
:~of the state to discipline or punish. It is a predicament in W}Tich both those
who would wield power and their putative subjects find it necessary to

~resort to drama and fantasy to conjure up visible means of governance.
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least, changing rapidly and are, in some places, under dire threat. In these

This story could, of course, be read not as post-Foucauldian but as 2
historical narrative that proves the Foucauldian point; or, rather, that rein-
forces a Foucauldian telos by playing it in reverse to show how, when mod-
ern power runs out, primitive spectacle returns once more. We would
argue otherwise: that the distinction between p‘_)ll‘mf?'_‘?‘,sft&f??ii‘}é :
= | biopolitics underlying this telos is too simple; that it is itself the product

coercion, melodrama from a politics of rationalization. Melodrama may
be the medium of first resort where norms are in flux and the state is in-°
capable of ensuring order. But the history of modern policing suggests that i

{S\E\ { of a modernist ideology that would separate symbolic from instrumental
|
ﬁ‘
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 theater has never been absent from the counterpoint.of ritual and routine, -

v;s1b111tyand invisibility. It has always been integral to the staging of power

- and of law and order in authoritative, communicable form; recall, one last -

time, the testimony, in this respect, of Malcolm Young, the policeman-

- ethnographer. That counterpoint, in short, lies at the very heart of gover-

nance, be it metropolitan or colonial, European or African, past or present.
There is a more than arbitrary connection, then, between law enforce-

ment, theater, and dramatic fiction.’® Crire and punishment are especially

salient to the reciprocal fantasy through which police and public construct
each other across the thin blue line® that makes palpable the power of the
state, the thin blue line that, imaginatively, stands between anarchy and
civility, the thin blue line that underscores the fragility of order and gives
focus to popildr préoccupations with the threat of social meltdown. All
the moré o since, with the rise of global capitalism and the mutation of
the old international system, new geographies of crime and terror, them-
selves ever more murkily interrelated, have rearticulated criminality inside
nation-states with criminality across nation-states, making both harder to

~ contain or comprehend. All the more 50, too, since the world-historical
-conditions of this neoliberal age—among them, the weakening sover-

eignty of nations and their borders, the diminishing capacity of govern-
ments to control éither the means of coercion or the commonweal, the
challenge of cultural politics to the liberal rule of law and it grounding in
universal human rights—have made policing in its modernist sense diffi-
cult, perhaps even impossible,

 This may be most readily visible in postcolonial, posttotalitarian con-

- texts, where there is a paucity of civil institutions to counter the contrac-

tion of the welfare state. It is, however, as urgently felt in, say, the post-

- industrial north of Englande® as in the northerly provinces of South Africa.
- And it expresses itself everywhere in the criminal obsessions of both rulers

and subjects. Thus, while much current opinion, stretching from libertar-
ian to Foucauldian, might minimize the importance of “the state,” there
is plentiful evidence in popular fantasy of a nostalgia for authoritative,

even authoritarian government. This much is evident in the reflexive self-

- constructions of South African police, who dramatically inflate both the
- necessity to wrest community from chaos and their capacity to do so.
. Their melodramas are founded on a dialectic of production and reduction:
- on the productive conjuring of a world saturated with violence and moral

ambiguity, the threat of which they alone are able to reduce to habitable
order. Thus it is that, in their imaginaire, a metaphysics of disorder——the

hyperreal conviction, rooted in everyday experience, that society hovers on
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the brink of dissolution—comes to legitimize a physics of social order, to
be accomplished through effective law enforcement. Thus it is., recipro-
cally, that many ordinary South Africans are drawn to mass-mediated dra-
mas in which men with badges confront, and typically overcome, the most
heinous, most violent, most antisocial of felons. Thus it is, too, that, dis-
tilled in a fictional economy of representation, fantasies become fe{crs,
impossibilities become possible, and the law, as foundation of the nation-

state, becomes visible once more.
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On Politics as a Form of Expenditure

Achilie Mbembe

THE FOLLOWING sTUDY seeks to analyze modes of imagining politics in
contemporary Africa that confer a cengral place to thoughts and practices
of power as thoughts and practices of war. The notion of “war,” as it is
used here, does not refer merely to those specific moments in a conflict’s
dramatization which express themselves through hostile confrontations of

+ forces, intensifications of combat, and subsequent acts of destruction in-

volving human losses on battlefields. This sort of adversity, whose out-
come hangs from start to finish on the decisions of armies, was well stud-
ied by Clausewitz in his time. In the case of Africa, this feature has been

the object of increasing—and increasingly sophisticated—accounts over
the past decade.
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Intent on describing particular events, these accounts have, however,
underestimated the centrality that war has come to acquire in the contem-
porary African subject’s representations of life, of the political realm,
and—in particular—of the relationship to death, In fact, for more or less
protracted periods in the recent history of several countries, the giving of
death has become a prime means of creating the world {Mbembe 2003).
‘War, in other words, has become one of the main sources of emergency,
with the consequence that death has been assigned a central place both in

the process of constituting reality and in the general psychic economy. As
such, African wars have set in motion at least two Jogics of expenditure,
neither of which, unfortunately, has been the object of systematic study.?

The first type of expenditure has to do with the capacity of combatants
completely to invest in-—and intensely sublimate-~objects, resources, and
even human persons; then to release an extraordinary amount of energy
which functions to ensure their repetitive destruction-—a destruction that
results in a relative pleasure. From this perspective one could affirm, fol-

lowing Bataille’s discussion of the exclusionary act, that the warlike act in
contemporary Africa contains an erotic dimension. It is an aspect of anal
eroticism, “just as sovereignty is ... one particular form of sadism”
- {Bataille 1970, 220}, This work of destruction has two aspects. The first
- concerns the extraction/konsumptionexcretion of natural resources (gold,
~diamonds, and other products of the subsoil).? The second logic essentially
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