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INTRODUCTION

It may seem strange to take an interest in the power of Europe
at a time when Europe more than ever seems to be a vulnerable
political entity. But I will respond to this irrefutable observation in
two ways: first, by considering that crises provide stimulation and
justify in-depth questioning and, second because the failure of the
constitutional treaty does not prefigure Europe’s demise. If this
were the case, it would mean that the foundations on which Europe
has been built since 1957 are incredibly fragile. It is unimaginable
that the acquis communautaire, which remains considerable whatever
people might say, could dissolve due to the failure of a text that
in fact introduced no major innovation. From this standpoint, the
comparison between the failure of the Constitutional Treaty and
that of the European Defense Community (EDC) in 1954 does not
hold water. Admittedly, the failure of the EDC delayed the idea of
a European defense for over 40 years. But the project in itself was a
historical gamble, a leap into the unknown that grew out of noth-
ing other than the idea that war was the evil that Europe needed to
shake if it wanted to survive. The Constitutional Treaty is backed
by 45 years of slow, gradual, erratic but real construction work that
has significant results to show for its efforts: peace, prosperity, the
rule of law, a single market, and the communitarization of cer-
tain public policies. Seen from Europe, the result may seem mod-
est. Seen from the rest of the world, the achievement is obvious.
For even if the political integration of Europe is stalled, even if its
growth has not improved, and even if globalization has eroded the
social protection of European citizens, Europe still has very strong
trump cards in its hand. And the fact that so many states are seeking
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to join the European Union is, from this standpoint, an important
promotional argument. Building the rule of law, protecting civil
liberties, guaranteeing the free functioning of the market, prevent-
ing the risk of war are all essential components of the European
project. The fact that these acquis are fragile or perceived as not
inspiring enough in no way makes them less important. Actually,
it is highly likely that Europe’s main difficulty derives from the fact
that it lacks self-confidence and that the confidence deficit reflects
a problem of identity. Europeans certainly have no trouble defin-
ing themselves with respect to the rest of the world. But they have
alot more trouble thinking of themselves in new terms and accord-
ing to new categories, ones that would enable them to combine
national identity and European identity. Naturally, the easy answer
is to say that these dimensions are complementary and compatible,
and that they are a source of enrichment. But, as usual, the reality
is more complex than that. For between European citizens, who
can view themselves from multiple angles, and Europe, comes the
great survivor that is the nation-state. The prospect of its demise,
always announced and systematically belied, is disturbing, either
because its existence no longer seems guaranteed (wherefore the
announcement of its demise), or because it seems incontrovertible
(wherefore the announcement of its return). Such that the European
project basically experiences itself as a project that both wants to
get beyond nation-states and still keeps them alive without really
knowing how to go about it.

From this historic ambivalence flows what I will call here the
enigma of European power. In many regards, Europe “looks like a
power” and tries to assume this appearance. But its power is not one
of a nation-state. One might be tempted to discount this objection
by pointing out that in the world today, there are numerous forms
and modalities of wielding power that do not avail themselves of a
state apparatus: multinationals know it well. But there again, noth-
ing is simple. For although Europe in no way aspires to become a
super state, on a world scale it is striving to obtain recognition as
a “de facto super state” on which the classic attributes of power
would be conferred.

Nothing offends Europeans more than to see Europe reduced
to the rank of mere regional organization. But Europeans are even
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more offended when they are asked one way or another to sweep
their particularism under the carpet of European unity. Thus there
is a basic contradiction in European power. But rather than seek
to overcome it, it should be investigated. Unfortunately, political
analyses of Europe have not necessarily always given themselves the
means to do so. Traditionally, analysis of European power has been
the privilege of either foreign-policy specialists or public policy ana-
lysts. Analyses that seek to study the connection between European
defense, its trade policy, and its environmental strategy are few and
far between. Worse yet, analysis of social preferences is disconnected
from that of the European Union’s external action. Such that it is
often weighed down by a considerable handicap: institutional for-
malism. In many analyses, investigating Europe’s role in the world
still means examining the constitutional and legal framework of
Europe’s foreign policy, at the risk of succumbing to a fascination
for microdecisions that would yield very meager results.

Now that is exactly the habit that needs to be broken. I do not
mean that institutions are not fundamental, but that institutions
only have the meaning we are willing to give them. Such that
without first examining the contents of the choices and preferences
of Europe, an analysis of its institutions remains a infertile exercise.
Moreover, separating external policy from Europe’s social, eco-
nomic, and cultural preferences is untenable. For if globalization
makes any sense, it is in the shattering of the hermetic compart-
ments of Europe’s action in the world. Certainly, trade is not diplo-
macy, and the issue of arms sales to China is not on the same level
as that of respect for basic social norms that are at odds with this
same China. But never has the gap between these various problems
been so small. For how can we convince China not to rely too
much on its competitive edge if we do not have more political cards
to constrain it to make an effort in this direction? For the United
States, such an approach makes sense because it is a state. But can
Europe do the same?

The point is not to confuse matters, but to try to connect every-
thing by attempting to answer this simple question: What does
Europe really want? What worldview does it hold? What prefer-
ences does it defend? What likelihood is there of its being able to
share them with the rest of the world?
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Such are the questions this book will address, not by providing
abstract or idealized answers, but by suggesting an analyti-
cal framework that aims to consider Europe in the context of
globalization, beyond the microdisciplinary segmentations that it
is sometimes subject to.

In an attempt to rise to this challenge, I will thus submit to the
reader four sets of questions that actually are more open avenues
than sort of closed-circuit conceptualizations.

The first has to do with the meaning of European power. Is
it a deceptive power, merely a civilian power, or a superpower
in gestation that simply needs to be given time to mature? My
hypothesis is that Europe will not be a superpower as long as it is
not the ultimate guarantor of its own security. Therefore, as long
as European Union defense policy does not tackle this problem,
its meaning will remain unchanged. This is why it is reasonable to
think that Europe will remain a soft power, but a soft power that
must be taken seriously.

So if the power does not have the strength to make itself heard,
what instruments does it have? My second hypothesis, which con-
sists in thinking that the power of Europe is based on what [ will
call the preference for norms, addresses this question.

Assuming that this preference is a trademark of European power,
what ethical, political, social, and cultural preferences does it
express?

Taking that question as a starting point, I will try to show how
the European model of preference for norms is confronted today
with the resistance of political state sovereignties—particularly the
most powerful of them, the United States.

I will conclude by discussing the implications that the European
preference for norms can have on the world system. Two paths
can be imagined. The first involves thinking that with the rise in
new powers such as China and India, the world checkerboard will
tend to be rearranged around the classic interstate game in which
realpolitik will win over regulation by norms. In this hypothesis,
there will be a real race between Europe and the rest of the world.
With Europe seeking to standardize the world system, the other
powers will try to delay or chip away at this normative system. The
consequences of this competition will, of course, be considerable.
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For either Europe wins, and its model will come out strengthened,
or else Europe loses, and its model will suffer, inciting the most
powerful European states to try to strike out on their own in a
big geopolitical negotiating game. In the most extreme case, the
European project will come apart on its own, except perhaps in
the field of trade, the transnational functioning of which does not
bother realpolitik theoreticians.

To thwart this possibility, which could be fatal, Europe could
then attempt to force the hand of destiny by moving toward what I
call a constitutionalization of the world order. Norms would be not
only global but also legally guaranteed. That would be the logical
response in the face of the return of world realpolitik.

Yet if Europe has everything to lose in a comeback of realpoli-
tik, it has nothing to win from a constitutionalization of the world
order. For to constitutionalize the world order means, in a way,
seeking to draw out of norms the very essence of politics. This is
the crux of the criticism that the United States addresses to Europe
in a sometimes brutal manner. Europe does not have to agree with
this analysis, but it cannot ignore it. Not only because the United
States matters, but also because the relationship between norms
and politics poses problems in Europe as well. Wherefore the need
to cross over the hump that will prevent Europe from falling into
the trap in which it has historically fallen (realpolitik), while avoid-
ing succumbing to another temptation that historically it has not
always resisted either: confusing the defense of its interests with
those of universal morality.
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CHAPTER 1

Why Europe Cannot Be a Superpower

Much plethora of research has been conducted on Europe’s power.!

But aside from the fact that it tends to concentrate particularly
on procedures and discourses, it winds up stumbling upon the
same enigma: Can Europe be a superpower? This question in turn
raises two new questions: Is it conceivable for a political actor that
is not a state—even if it seeks de facto acknowledgment as such,
particularly by international institutions—to rise to the rank of a
superpower? Even more fundamentally, is the European project
compatible with the very idea of power? As we will see, these ques-
tions are essential. And the fact that they are posed with regard to
Europe and not China, India, Brazil, or Russia shows that Europe
is indeed a specific case. Its specificity is twofold. Not only because
Europe’s political structure has no historical equivalent—it is not a
state, even a federal one (and nothing indicates that it is on the way
to becoming one)—but also because, like it or not, the philoso-
phy of the European project is historically dominated by a refusal
of power: “Cooperation between nations,” wrote Jean Monnet,
“solves nothing. What we need to strive for is to merge European
interests and not simply to balance them.”? This very definition
contains an explicit desire to get beyond the traditional balance
of power (in fact, invented by the Europeans) and the ambition to
draw out common European interests that amount to more than
the sum of national interests.

This enigma of European power—which arises from both the
refusal to accept power and the inability to ignore it totally in a world
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where such refusal is perceived or experienced as powerlessness and
where, moreover, the pooling of forces almost automatically pro-
duces power—is something I shall return to at length.

What Is a Superpower?

At this stage, I shall begin by formulating a hypothesis: Europe
has several instruments of power, including the instruments of
a superpower. But it has little chance of achieving the rank of
superpower, not because it does not have a military force—as it
is too often claimed—but because, basically, Europeans do not see
themselves as the ultimate guarantors of their own security. That is a
fundamental starting point.

In the hierarchy of important actors in the world system, Europe
shares this particularity with Japan; this is obviously no coinci-
dence. After 1945, Japan sought to turn its back on its imperialistic
past. As for Europe, it wanted to break the endless cycle of confron-
tation between nations at a time, moreover, when it had exhausted
its needs for imperial conquest. The Rome Treaty followed on the
heels of the Franco-British debacle in Suez. The hypothesis may
seem chancy, but it nevertheless seems temporarily to hold true:
The major soft powers are striving to disown part of their history. In
the case of Europe, there is an additional challenge: to turn its back
on a history of wars between European nations without quashing
them. Hard powers see themselves differently. They want to break
with their history not to create a new one, but to pursue or revive
it.> However, making a clean break with one’s past is not an easy
task, for it fundamentally deprives the actor of an historic depth of
field. Europe, where the modern notion of political sovereignty of
states was founded, has for fifty years been trying to circumvent
it, sublime at, and share it without wanting or being able to get
beyond it.

Thus all the other major actors such as the United States, China,
Russia, India, and even Brazil see themselves as the ultimate guar-
antors of their own security. Saying that does not mean that all
these states actually have the means to ensure their own security,
even though their morphology is a considerable contributing factor.
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They are all indeed vast states that make territorial conquest difficult
to undertake, whereas Europe does not have the same expanse to
protect it.* That means that these states view the world “as if”” it will
always be their duty to carry the ultimate responsibility of ensuring
their security. Now, the fact of perceiving oneself as the ultimate
guarantor of one’s own security has incommensurable consequences
on the way an actor looks at the world and, in a mirror effect, on the
way the world looks at it.

To be the ultimate guarantor of one’s own security means con-
stantly speculating about the conditions for one’s survival, the
extreme situations that could jeopardize it, and the tight interweav-
ing of the various dimensions of power—political-military power,
economic power, and identitarian power, taken to mean the ideas
and values to which a human collectivity connects its survival. To
be a superpower is to believe that “the world order,” with its codes
and rules, could one day or another come into contradiction with
one’s own survival, which implies, in this event, either pulling out
of the game or changing the rules.

Being a superpower also means integrating the fact that one’s
survival is at stake almost on a daily basis. Let us take an exam-
ple suggested by recent current events. In the past few years, the
energy question has returned to the forefront. The rise in power
of China as well as India, coupled with the usual U.S. demand for
Fuel, has led to increased energy demand and a subsequent rise in
price across the globe. As a result, all these countries are trying
to develop veritable energy supply strategies. The most spectacu-
lar form of this approach has been the Chinese takeover bid on
an American mini-major corporation—Unocal.’> Like other big
consumers, China is also trying to acquire oil reserves through
the stock market, with India following in its wake. It is moreover
obvious that these two countries place considerable importance on
energy supply security in their overall political strategy.

All this may appear in a way to be perfectly natural and rather
trite. Except that a country such as Japan that is even more depen-
dent than India and China in terms of energy does not behave at
all in the same way. It has no major oil company and conducts a
very passive supply policy that keeps it in a position of very high
dependency with respect to Middle Eastern oil. But it does not
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seek any political outlet to this situation. Its oil dependence is
experienced as a mere constraint that has prompted it to keep a
low profile in the Middle East.

What does all this tell us about nations’ relationship to power?
The lesson is fundamental. Japan deliberately strives not to trans-
form its energy supply security into a political issue, because
it intensely associates the “aggressive” search for oil with war.
Tokyo attacked Pearl Harbor when the United States suspended
their exports. With regard to its history, Tokyo associates the
quest for oil with recourse to force. It is, therefore, not inclined
to treat its energy supply security in political or strategic terms.°
Europe’s approach is different from Japan’s, but it also appears
inspired more by a sustainable logic of interdependence than by a
power strategy. In the next 20 years, Europe’s energy dependence
will represent two-thirds of its needs as opposed to only half of
them today. And to meet them, it has chosen recourse to natu-
ral gas (to protect its environment), which, unlike oil, requires
lasting commitments in terms of infrastructure on the part of
both importers and exporters. The role of a guaranteed supplier
is mainly played by Russia. Politically, this means that Europe
is structurally impelled to seek political accommodation with
Russia.” Naturally, there is nothing automatic about Europe’s
conduct of its policy that prompts us to believe that its natu-
ral gas dependence requires it to refrain from criticizing Russia
about Chechnya or other human rights abuses. Certain observers
do not exclude such a relationship, pointing out a coincidence
between Euro-Russian negotiations on energy supply and the
Union’s commitment to extend its Tacis program to Chechnya, a
commitment that could hardly be considered as anything but an
implicit support for the Russian policy of “normalization.”® But
all this is a matter of perspective. When looking at Russia, the
gaze European Union casts is one that can mainly be qualified as
a “gaze of interdependency.””’

The second case study deals with the EU’s energy policy. In
this context, the stakes of the Energy Charter are highly reveal-
ing of Europe’s preference for norms and the resistance it faces.
Initiated by the Commission in 1994, signed in 1998 but not rati-
fied since then, this charter explicitly states that its fundamental
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role is to “strengthen the rule of law on energy issues, by creating
a level playing field of rules to be observed by all participating
governments, thus minimizing the risks associated with energy-
related investments and trade.”'” In addition, it provides for a
characteristic element of governance by norms: the setting up
of a dispute-resolution mechanism. Through this entire system,
Europe is basically seeking to engage Russia in a partnership that
will make it very difficult for Russia to interrupt natural gas
delivery to Europe, particular by depriving it of a monopoly over
the gas distribution network."" The energy issue confronts Europe
with not only realist issues (energy supply involves interests that
can be qualified as highly sensitive, even vital), but also arbitra-
tion, because it just so happens precisely that its main suppliers,
Russia and Algeria, are fiercely hostile to any idea of political
conditionality.'?

But the energy issue does not stop there. It poses a more gen-
eral problem: how does Europe envisage regulation of the energy
market on a global scale? Should the EU think of it in terms of
regulation through the market and institutions or should it on the
contrary reason in terms of classic geopolitics?'?

The first alternative reflects the hypothesis of governance
through norms that Europe prefers over realpolitik, whereas the
second fits into a classic geopolitical framework in which a domi-
nant actor uses energy as the instrument of state power, has little
sympathy for world regulation, but is highly reactive to political
considerations. Naturally, these two options leave room for uncer-
tainty in the middle. It remains to be seen how the EU will man-
age to handle it. It is conceivable that the EU will be entrusted with
the governance aspect, whereas the geopolitical aspect will remain
in the hands of member states—a division of roles that naturally
carries a risk of incoherence.

Power is indeed a way of viewing and acting in the world and
this independently of any objective consideration. In paroxystic
manner, a superpower seeks to “create reality” and not react to
it. This is the meaning of George Bush’s remarks when he said,
“We’re an empire now, and when we act, we create our own
reality. And while you’re studying that reality..., we’ll act again,
creating other new realities.”'* Hard power can be considered
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as the actor potentially trying to fashion a world reality in its
own image, whereas soft power does its best to influence it.'
Hard power is one that describes the world in political terms;
soft power is one that is subjected to it to varying degrees. The
Solana report, which set out to define Europe’s security strategy,
is an illustration of this approach.'® The global threats it identi-
fies are about the same as those identified by the United States.
This coincidence is not surprising in itself. But it is significant to
note that this report uses the same terminology as the Americans,
particularly the controversial notion of failed states, and offers
nothing original or European in origin. It is moreover striking
to see that this document practically entirely evacuates issues
of global governance and European approaches in this regard.
All this starkly points up the European Union’s lack of strategic
coherence as a world actor. From this a twofold observation can
be drawn: the conclusion that the document is a sort of broad
enough compromise to accommodate convergent European posi-
tions. Europe can be said to style itself on the U.S. world agenda
but suggests more cooperative and less conflictual solutions for
implementing it.

In any event, hard power also spends its time sending out signals
to the other dominant actors to indicate that it shares the codes of
power with them, and only them. Thus, when India reveals plans
to put in orbit a satellite that will enable it to observe the moon’s
surface, no one seriously thinks that it will obtain results that will
be any different from those brought back by the Apollo missions
nearly 30 years ago. On the other hand, everyone understands that
India is seeking to endow itself with the status of a superpower,
forcing China to launch a program so as not to seem to lag behind
its regional competitor."”

Power Avoidance

This naturally brings us straight to Europe. Like Japan, it is weighed
down by the memory of war. Such that each time confrontation is
involved when issues of power are at stake, it will do everything
to sublime them or remove them from the center. And like Japan,
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it will attempt to conceive its dependence in terms of interdepen-
dence rather than survival. A superpower has a natural tendency to
pose the stakes of the world in terms of a zero-sum game, which
a lesser power seeks precisely to avoid. And it is precisely because
superpowers view the world in the form of a potential zero-sum
game that they are prompted to up the ante: to ensure its survival
it must ensure its supremacy. Hard power implicitly conveys a domi-
nant instinct, even if its sphere of domination is only regional, as
is the case with Brazil and India. Soft power discards this idea,
even on an economic level. When the Europeans launched the
Lisbon strategy in the year 2000 to make the European Union the
most competitive region in the world, no one read the declaration
as a claim for world leadership. Its aim was much more to galva-
nize Europeans by encouraging them to reform their economies to
close the gap between the United States and Europe, particularly
in the field of innovation and research.

It is thus understandable that an actor that is not the ultimate
guarantor of its security will behave differently. It will by nature be
less assured, less determined, and more diversified. It will naturally
start by thinking about the conditions that will allow it to over-
come this weakness or deficiency in order precisely to become the
ultimate guarantor of its security. But this assumes a keen inten-
tionality, backed not only by discourse but also by strong choices.

Now, even for the two political-military powers that are France
and Great Britain, the ultimate guarantee of their own security
has not been posed in exclusively national terms since 1945.
France, which pursued the game of strategic national autonomy
the furthest, conceived it only with respect to the U.S. strategic
guarantee in Europe. And even if it tried to develop an auton-
omous strategic culture in Europe that in the long run would
lead to Europe’s ensuring its own defense, it did not manage to
achieve this. The real but modest progress that can be noted as
regards European defense has been possible only by cooperating
with Great Britain, which itself is fiercely hostile to any idea of
strategic decoupling between Europe and the United States. The
immense majority of Europeans do not view themselves as the
ultimate guarantors of their own security. And with European
enlargement, this outlook can only be reinforced because the
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countries of “new Europe” still sense a potential threat to their
sovereignty that no European force today can protect against, and
also because, paradoxically, they fear a slump in the vigor of the
U.S. guarantee.

In fact, up until 1989, U.S. defense implicated defending
Europe.

Since the end of the cold war, and especially since
September 11, 2001, which the Americans call the “11/9-9/11
sequence” (November 9, 1989—September 11, 2001), this strategy
has become “globalized” in that it is no longer a question of
defending a territory (Europe) better to defend its own territory,
but of seeing how the Europeans can contribute to what is now a
deterritorialized strategy. Strategically, there is less U.S. interest
in thinking about Europe as a whole, as it did during the cold war,
because today it is less a matter of fighting a battle on European
soil to prevent a subsequent attack against the American terri-
tory, than of seeking allies in a more global combat. In order for
them to remain “in the area,” to use NATO jargon, the United
States demands of their allies an engagement outside of Europe,
in other words “out of the area.”"® The United States moreover is
seeking to release NATO from majority rule, because, particu-
larly since the war in Kosovo, they have been able to measure just
how much it can limit their own margin for the maneuver."

The Americans want to act locally in Europe in order to pic-
ture themselves globally in the world.>" And in this perspective,
it is less Europe as such that interests them than the EU mem-
ber states taken separately. To this end, they are absolutely deter-
mined to weigh their engagement in Europe very carefully. Their
stand against Germany being granted a permanent seat on the UN
Security Council to punish it for its nonalignment during the war
in Iraq, and so as not to rile London, shows that the question of the
U.S. preference for a strong or weak Europe is purely academic.
Between a Europe united behind them and a Europe divided, the
United States will always prefer a united Europe. But if this united
Europe came to view itself in terms of a “counterweight,” an
American preference for disunity would win out. To be convinced
of this, suffice it to examine how the United States did everything
in its power to prevent the European Galileo satellite project from
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getting off the ground, in order to maintain the asymmetrical
relationship between the United States and Europe as regards sat-
ellite communications.?! They fear that in the long run Europe
will have its own instruments, particularly for military intelli-
gence, which is obviously not without consequence with regard to
the controversy on weapons of mass destruction in Iraq. Countries
such as France and Germany cast doubt on the way the Americans
interpreted satellite photos, but they had no counterproof to back
up their suspicions.

The first option offered to European power is thus that of
implementing its strategy with all the limits that we have briefly
mentioned. But this choice is only one among others. It is possible
to imagine—and in the case of Europe, the hypothesis is borne
out—that an actor that is not the ultimate guarantor of its own
security practices avoidance or, in other words, the more or less pro-
nounced refusal to take an interest in the consequences of this lack
of autonomy. Avoidance can be interpreted as the accepted inte-
riorization of this inferiority or dependence with respect to the
ultimate guarantor of one’s security.

Lastly, there is a third approach that involves changing the
refusal of power into a virtue, in other words, instead of avoiding
power, diverting it. Europe’s entire approach to security could be
considered to involve rephrasing the question of “world order” in
terms of the ultimate security guarantee not only of each nation,
but of the human species more than ever caught up in webs of
interdependence. Taken even further, this approach can seek to
banalize classical forms of national and military security and pro-
mote postmodern approaches to security, for instance, in the fields
of the environment, health, or society.

In observing the political reality of Europe, fragments of these
three dimensions are easy to spot: fragments of the quest for power
(including from a military standpoint), a persistent refusal of power,
and innovation to shift the power center toward civilian and soci-
etal areas. If Europe indeed wields power, it is composite to say the
least. Such that when one denies that Europe has any “features”
of power, it is not difficult to find counterexamples to this overly
abrupt assertion. But on the other hand, in attempting to rationalize
power to the point of trying to compare it to others, considerable
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power “deficits” can be identified. This is why thinking about
European power does not boil down to piercing its “enigma’” but
to conceptualizing it.

This enigmatic power naturally affects how the rest of the world
looks at it. Some may see a power in gestation, others the construc-
tion of a market in which only nation-states are worth considering;
still others an original form of civilian or normative power. The
vast array of possible ways of considering Europe naturally depends
on which actor is looking at it. The fact that Europe is not a hard
power is likely to make it more acceptable, less threatening, and
therefore an entity easier to associate in the eyes of the rest of the
world. Protest against Europe as such is a rare phenomenon indeed.
An international opinion survey conducted in 18 non-European
countries shows that in nearly all of them the European Union
is perceived in a positive light. But certain details of the survey
warrant a closer look. In Latin America, where pro-European sen-
timent is yet generally symmetrical to anti-American sentiment,
there is one notable exception: Brazil, where European agricultural
protectionism is obviously perceived as a hindrance to its power.
In Asia, pro-European sentiment stands out, but what dominates
in a country such as India or the Philippines is indifference toward
Europe, reflected in the high rate of no-answers.”* From indif-
ference it is easy to slide toward a certain disdain, either because
“norms over force” hardly seems a credible stance, or because it
is perceived as “a second-rank player” (the strategic choices being
made by its protectors—in this case the United States), or, finally,
because Europe is seen only through its member states, each hav-
ing specific interests and practices far removed from the principles
defended by Europe. The more one touches on questions of strat-
egy and security, the more crucial this dimension would appear.

A country such as India, for instance, has considerable trouble
picturing the EU as an international actor, to such an extent that
European Commissioner Mandelson has publicly expressed concerns
about it: “Just as Europe should take India seriously, I want India
to take Europe seriously.... I read recently a report that Indians do
not think very much about the European Union. This is a shame
if it is true.”® This statement implicitly addresses a key issue: that
of state sovereignty. Not only India, but also China, Russia, and
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Brazil, not to mention the United States, seem to identify power
only with a national power. An Indian forecasting report drafted
in 2005 imagines in 2035 a tripolar world made up of the United
States, India, and China. He arrives at this conclusion via a fairly
simple methodology taking into account population, GDP, and
per capita GDP.?* Now if Joschka Fischer is to be believed, this is
precisely the scenario the Americans are working from.? What is
interesting in the Indian report is to see the treatment reserved for
Europe. Two hypotheses are envisaged. The first is based on surren-
dering half the sovereignty of European states to the benefit of the
European Union and to the detriment of its member states. In this
case, Europe would become the fourth pillar of the world system.
The second imagines a much more moderate surrender of mem-
ber state sovereignty (one-fourth). In this case, the power of the
European Union in 2035 would represent either 25 percent of the
American power, as opposed to 50 percent in the first scenario.”®
Notwithstanding any reservations one might have with regard to
a quantitative approach to power, it is interesting to see that the
Indians stick to an extremely classic vision of sovereignty and power,
and with regard to Europe its entire dynamic is seen from the angle
of a zero-sum game between member states and the EU.

The question of sovereignty, in fact, rebounds on all aspects of
Euro-Indian relations in that the Indians cannot help but be wary
of a European project that seeks to erode the sovereignty of its
members—and thus of its partners—whereas India is striving by all
possible means to enhance its power as a nation.?’ For the Indians,
for instance, the notion of “shared sovereignty” is simply synony-
mous with “intergovernmental cooperation.””® This explains the
obvious misunderstanding about the shared European and Indian
attachment to multilateralism. For the European Union, multi-
lateralism constitutes a regulatory instrument aiming to advance
“the common good,” whereas for the Indians, it primarily repre-
sents a resource to gain U.S. recognition as a full-fledged major
power.

To conceptualize Europe’s power, three possible directions can
be taken: that of power achievement, which would inevitably trans-
form Europe from a commercial power into a global power; that
of power avoidance, which would involve not posing the ultimate
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security question; and that of diverting it, which would involve
shifting the way the world game is organized in such a way that
the issue of ultimate security is no longer posed in the same terms.
We must then try to ponder these three dimensions simultaneously
rather than to choose one of them over the other, according to
one’s preferences or prejudices.

Hard Power and Soft Power

Let it be admitted, then, that Europe has constructed itself as a
composite power made up of contradictory elements. But what is
power? To analyze “power,” Joseph Nye forged a useful classifica-
tion that divides power into two categories: hard power and soft
power.?” This simple distinction has met with considerable success.
But it rests rather firmly on a misunderstanding. In the current
meaning given to the terms “hard power” and “soft power,” the
former is usually identified with military power and the second
with civilian power. Naturally, a military power can also be a civil-
ian power. This is particularly the case of the United States. In this
commonly accepted meaning, military power lends credibility to
civilian power, which does not have the resources to make itself
heard or respected if its resources as a civilian power turn out to be
insufficient. It acts as a multiplier on the content of power. This is
evidenced by the fact that Europe and the United States are virtu-
ally equal in economic terms but the political statuses they enjoy
are incomparable. Speaking along the same lines, it can be said that
the congenital weakness of European power is, incapacity to com-
bine the attributes of hard power with its soft power resources. And
to remedy this, the creation of a European military instrument is
seen by some as a decisive stage in achieving power.

Naturally, like all commonsense interpretations, this one holds
several grains of truth. But its mechanistic interpretation (“let’s
give Europe military power in order to make it a superpower”)
stumbles upon countless methodical and implemental difficulties. I
shall return to this later. Let us try, at this stage, to understand the
distinction between hard and soft power and how it might apply
to Europe.
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Table 1.1 Nye’s distinction between hard and soft power

Hard power Soft power
Behaviors Command, coercion Inducement, attraction,
cooptation
Resources Use of force, sanctions Institutions, values, culture
policies

Source: Adapted from Joseph Nye, Soft Power. The Means to Success in World Politics,
New York, Public Affairs, 2004.

Actually, on reading Nye a little more carefully, his distinction
between hard and soft power appears to cover only very imperfectly
the distinction between civilian power and military power
(see table 1.1). For Nye, a hard power is an actor capable of resort-
ing not only to force but also to coercion, whereas a soft power is an
actor capable of reducing and convincing other actors to accept its
own preferences. A hard power inspires fear, whereas a soft power
uses attraction instead of fear. Nye associates different behaviors
and resources with the wielding of hard and soft power, while
pointing out that hard and soft power are more complementary
than opposite.®”

Alttraction and Coercion

Nye has the merit of identifying hard power not only with military
power but also with coercion. The dividing line between hard and
soft power is thus not recourse to force, but the passage from attrac-
tion to coercion. Naturally, at a very general level, the definition
makes sense. But as soon as one tries to delve a little deeper into
things, one realizes that it raises more problems than it solves. Take,
for example, the matter of attractivity, it remains a very ambivalent
concept. The United States attracts by the considerable opportuni-
ties that it offers individuals, by creating a climate of liberty and
the opportunity to accumulate wealth quickly by working and to
become part of the political community without giving up one’s
own origins. In this regard, it is very clearly different from conti-
nental Europe where a real wariness remains toward immigrants
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despite the growing demographic deficit, where the obstacles to
integration are more tangible, especially in European countries
that are historically fairly closed to immigration, where the pro-
cedures for starting a business are longer, and so on. Nothing bet-
ter illustrates America’s attractiveness from this standpoint than
the phenomenon of Hollywood, which symbolizes the image that
America has of itself, an image that, as everyone knows, is very
largely produced by artists who very often come from abroad. The
same phenomenon can be found on American university campuses,
the power and influence are largely related to their capacity to
attract foreign talent.”!

But at the same time it is easy to see that the social attractive-
ness of the United States does not mechanically produce support
for American policies. Robert Cooper pointed out rather humor-
ously that Saddam Hussein enjoyed Hollywood movies.> We
might even add that these same films draw their strength not so
much from any automatic support they induce for the American
model, but from the capacity they offer individual viewers to
identify with their narratives. A filmmaker of Indian stock put
down the unusual success of Titanic in India—unusual because
Indian national film production is substantial—not so much to
a fascination for America, but to the fact that the film mobilizes
human resources such as emotion that Indian audiences espe-
cially value.”® Hence there is sometimes an undeniable naiveté
among certain “realists” in seeing any vehicle of American ori-
gin as potential source of American influence. Simultaneously,
there is equally great naiveté among certain authors, including
Nye, in analyzing “attractiveness” outside of any reference to a
power struggle in which coercion still plays an essential role. If
tomorrow the European Union adopts accounting norms that are
much closer to the Anglo-American model than the continental
model, it would not be because the former would magically be
more “attractive,” but because they have been defined by mainly
Anglo-Saxon private actors who are concerned much more with
a need to financialize economies than with outlining a less vol-
atile conception of accounting.’* Aware of the enormous stakes
involved in implementing these new norms, the Commission in
Brussels finally took charge of the dossier to renegotiate the terms
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of applying these new norms on the European continent. There
is in fact a whole gray zone between functional attractiveness and
the political pressure that is found for instance in the globalization
of American legal practices.”

Associating the intangibility of created wealth such as informa-
tion, for instance, with a mere logic of attractiveness as does Nye is
thus disarmingly naive,?
tionship between the intangibility of a product and the stakes of
power and strength attached to them. If American films take up
70 percent of European screens although European film production
is numerically greater than American production,® it is primar-

6 as if there were a cause-and-effect rela-

ily because the advertising budgets of U.S. films are now as high
as their production costs and incomparably higher than European
film budgets. A French film costs on the average $6.6 million to
produce compared to $63.6 million for an American film. If an
American film can bear such costs, it is first and foremost because
production costs for a film are practically instantly recovered on
the American market, with a potential $1.7 billion in tickets sales
for a monolingual audience before it is even distributed in Europe.
European films cannot possibly enjoy such an advantage simply
because there is not the same European market for films as there is
for goods. Theoretically, there is nothing to counter free circula-
tion of artistic works. But the cultural and linguistic segmenta-
tion of Europe remains considerable. Furthermore, the fact that
80 percent of the world market for American films is dominated
by seven American majors enables it to set the rules of supply: for
instance, to the distribution rights for Titanic may be attached the
purchase of rights to six other much less interesting films as a pack-
age deal.’® This is thus a far cry from the principle of attractive-
ness based on the intrinsic merits of a work. And the fact remains
that the proportion of American films is smaller in France than
in Spain, both on the big and little screens, which shows that the
discriminating variable is not attractiveness but the variety of the
supply, itself made possible by the existence of a concerted policy of
support for French films.>” The political opposition demonstrated
by the United States with regard to cultural diversity well indicates
that “cultural attractiveness” is not independent from the economic
context in which it develops. Thus if the Spanish watch many more
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American films than the French do, it is because France has the
means to encourage its own production and offset the American
cultural influence and not because the Spanish “like” American
films more than the French do.*

All the above goes to demonstrate, then, that it is difficult to
dissociate the notion of attractiveness from power struggles and
thus from a potential or actual power of coercion.

I would add a second reservation, just as important as the first.
Attractiveness only very rarely refers to a homogenous or coher-
ent representation. In the case of the United States, the attraction
of the American model or American society is clearly offset by a
marked hostility toward American power by virtue of the very
fact that it is a power. Certainly, the sources and forms of what
is called by simplification anti-Americanism are numerous and
highly complex.*!

In any event, in Europe the image of the United States has dete-
riorated considerably, a phenomenon that probably began with the
American refusal to ratify the Kyoto protocol and amplified after
the American invasion of Iraq. The most notable fact of this evolu-
tion is that it only slightly receded with the events of September 11,
2001, which should have, logically, created a sense of Atlantic soli-
darity in the face of terrorism.

Thus, of all the EU countries taken into account in this inter-
national opinion survey on the United States conducted by the
Pew Research Center in 2006 (see table 1.2), four of them have
a negative image of the United States (France, the Netherlands,
Germany, and Spain) compared to two others—one that has a
rather positive image (Great Britain), and the other a very positive
image (Poland).

It thus appears clear that these representations result more from
the conduct of American policy and from a depreciation of the
American cultural model. They, therefore, have a strong potential
for reversal.

In any event, the idea of attractiveness that Nye refers to in
defining soft power turns out to be relatively fragile when con-
fronted with the facts.

I have discussed attractiveness as a modality of soft power. It
is time now to turn to the notion of coercion as an expression
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Table 1.2 Opinions favorable to the United States
in Europe (percentage of opinions expressed)

2000 2006
Poland NA 62%
Great Britain 83 56
The Netherlands NA 45
France 62 39
Germany 78 37
Spain 50 23

Source: Figures from The Pew Global Attitudes Project,
June 13, 2006 (www.pewglobal.org).
*2005 figures.

of hard power. As already mentioned, the field of coercion is in
no way limited to the field of military power. There are some
extremely powerful forms of civilian coercion, just as there are
noncoercive or only slightly coercive forms of military power.
Microsoft has a much stronger power of coercion than a mili-
tary peacekeeping mission in Macedonia. In matters of economic
coercion, Europe has undeniable resources. Because it is consti-
tuted as a unified market with codified rules, it has a great power
of attraction for the major world economic players, particularly
the American ones. Despite the reigning Euroskepticism, the
European continent continues to be the most attractive area in
the world for foreign investors.*> This attraction as a unified mar-
ket in return lends an exceptional power of legal extraterritorial-
ity that it shares so to speak only with the United States. Thus
the Commission in Brussels managed to block the merger of the
two American giants, General Electrics and Honeywell Bull, by
arguing that such a merger would put them in a dominant posi-
tion that would harm free competition. Behind this case, like
that of Microsoft sued by Europe for abuse of dominant posi-
tion, lurk two conceptions of regulation and thus of international
norms: one, American, privileging consumer interests; the other,
European, taking into account the interests of all actors in the
market. The fact remains that this economic hard power within
the single market has a hard power extension in trade that is just
as effective because it is also founded on the collective power
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invested in the Commission. That is why even when European
Union defense spending is aggregated, we come up with a figure
that reflects absolutely no effectiveness in terms of power. On
the other hand, when Europe is said to be the largest trading
power in the world (20 percent of world trade), the aggregation
of national powers makes sense even naturally in terms of hard
power: Europe has a power of trade coercion that is guaranteed
and circumscribed by the WTO, but enhanced by its economic
effectiveness. This is why the debate between hard power and soft
power can be summarized as follows: hard power is a power that
is feared; soft power is a power that is not feared. Often fear is
prompted by military might, but the array of resources available
to soft power is much broader than that. Europe has at its disposal
two instruments of “fear” and thus two resources of hard power:
conditional access to its market (because highly regulated) and
conditional access to its institutional system through the process
of accession.

The Impossible American Parallel

From there, a new question arises: isn’t Europe inexorably bound
to become a hard power, different from the United States but nev-
ertheless comparable to it?

At first glance, there is no reason it should not. In fifty years of
existence, Europe has figured out that it can better “make itself
heard” by “speaking with one voice.” The fact that the Rome
Treaty provided for a de facto communitarization of Europe’s
trade policies points to the difficulty of escaping from the wheels
of power. The fact that Airbus and Ariane, and next Galileo,
are identified not only as European “achievements” but also as
expressions of European power again indicates Europe’s perme-
ability to the challenges of power, with all the implications of
competition, rivalry, and confrontation. It remains to be seen
whether these fragments are conductive beams of power, taken in the
sense of world power as defined above, or mere kernels of power
that resist fusion. Some analysts believe they have the answer to
this question. For instance, Charles Kupchan sees Europe calmly
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advancing on the road to a centralized authority comparable to
American centralization in the nineteenth century.* He inter-
prets Javier Solana’s nomination as High Representative for the
Common Foreign and Security Policy as the birth of European
diplomacy—whereas the means available to him are trifling and
his power purely rhetorical—and credulously takes all the profes-
sions of faith made by European leaders literally, however con-
tradictory they may be to or cruelly belied by the facts. Joschka
Fischer’s famous appeal in 2001 in favor of a European federa-
tion signaling the demise of the Monnet method and calling for
a leap toward political integration is naively deemed congruent
with Tony Blair’s message regarding a strong Great Britain in
a strong Europe.** Oddly enough, such a declaration is seen as
nothing short of the emergence of “supranationalism” in which
states and institutions would “coexist comfortably.”* The call
of power is supposedly irresistible due to its alleged correspon-
dence with European well-understood interests.*® Wherefore the
“tipping point” rhetoric that now supposedly obliges Europe to
choose between “power” and “impotence” whereas it is con-
stantly maneuvering so as not to have to take this route without
for all that relinquishing the idea of making headway. If there
is any lesson to be drawn from the failure of the constitutional
treaty, it is indeed Europeans’ reluctance to conceive of Europe
beyond the “concrete achievements” creating a “de facto solidar-
ity” that Schuman mentioned in a famous speech, achievements
he contrasted with what he called “a single plan.™"’

In an equally optimistic but perhaps less rigorous vein, Jeremy
Rifkin also sees in the defunct Constitutional Treaty “the first
transnational government in history whose regulatory powers
supercede the territorial powers of the members that make it up.”™*®
At the price of a terrible misinterpretation, he likens this document
to the creation of a transnational political institution designed to
make the European Union function like a state.*’

Thus, Europe is said to be on the road to political unity
because the stakes are too high for national resistance to sabo-
tage it.”Y The teleology of European integration seems alive and
well even if the clichés used to express it are apparently more
often uttered by “benevolent” Americans than wary Europeans.
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Rifkin rightly recalls that the European approach differs from the
American approach. But by presenting the Constitutional Treaty
as “something quite new in human history,” a document that can
“build a perpetual peace, and nurture a global consciousness,”!
one can legitimately ask whether the author has not finally left
the ground of analytical rigor for ideological fantasy. In the face
of an American political elite that is deeply skeptical of Europe’s
ability to assert itself but at the same time determined to prevent
it from doing so, American Europhiles are seeking to rehabilitate
Europe and encouraging Americans to take it seriously. This is
what Kupchan and Rifkin basically mean. They must hence be
taken for what they are: pro-European professions of faith aimed
to counterbalance the Europe-bashing that Republicans are so
fond of.>> In addition, analyses of power have trouble shedding
the state schema. That means that if power no longer lies with
the state, then it can be only a super state power. And if it is not a
super state, then Europe has no other choice then to unite on the
model of a super state, maybe not like others, but a super state all
the same. In short, if Europe wants to make itself heard, it cannot
escape some degree of political centralism. True, nonstate forms
of power exist that have been well identified in the literature
on transnationalism. But there are loci of power where circum-
venting the nation-state as a form is simply impossible because
international reality remains at least in part so highly structured
by states. Germany’s demand for a permanent seat on the UN
Security Council could, for instance, be viewed as preposter-
ous with respect to other power issues. But as long as it has not
been explained why a supposedly preposterous question of status
continues to be seen as essential by a state and its population,
people will analyze international reality the way they want it to
be and not the way it is.>® Therein lies the problem of defining
Europe as a potentially diverse actor. Diversity naturally has a
number of advantages. But in terms of power, it is undeniably a
hindrance.’*

Wherefore the tempting parallel made with the political struc-
ture of the United States, a parallel that American international
relations specialists cannot help but make, especially when their
subjectivity leads them to “support” the European project.
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There Is No European People

Yet between the American and European approach, there are glaring
differences. The most fundamental of them has to do with the fact
that the building of the American nation started with the existence
of an American demos (the American people), whereas in Europe this
assumption is neither made nor intended. Joseph Weiler even takes
this a step further in saying that starting with the Rome Treaty,
Europeans rejected the federal state model when speaking of an “ever
closer union of European people.” True, there is a descending order
of norms that legally corresponds fairly well with the American fed-
eral model. But the parallel existence of an authority with ascending
power sets it radically apart.>® Intellectually, European integration
is thus destabilizing, because it creates a hierarchy of norms that
clearly subordinate juridical monopoly of states to a European norm
without creating a corresponding political community.”” Europe has
managed to create a body of norms that govern it and on which it is
based, but not an entity capable of symbolizing it.

There is no doubt that certain European federalists have been
tempted to or have tried to take advantage of the debate surround-
ing the constitution precisely to take that symbolic step toward
a European demos. But besides the fact that European member
states put a brake on such ardors during the Intergovernmental
Conference, it must be pointed out that the advocates of a consti-
tutionalization of Europe—at least on the books—were not nec-
essarily in favor of European federalism. Valéry Giscard d’Estaing
for instance was both a champion of the “constitutionalization of
Europe” and at the same time the greatest partisan of an intergov-
ernmental Europe that we now know is impracticable in a Europe
with 25 members. And thisisindeed the conception that finally won
out because ratification of the Constitutional Treaty has remained
subject to the principle of unanimity, whereas the Constitution
of the United States came into force even before the state of New
York had ratified it.”® That means that the U.S. Constitution had
posited from the start the existence of an American demos that
transcended the sovereignty of the various states, whereas Europe
has refused such a perspective and seems likely to refuse it for a
long time to come.
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To understand Europe, one must, therefore, try to refrain from
comparing it too hastily to the United States.

If Europe can thus not be thought of in American terms, then
what terms should be used to analyze it? The commonsense answer
is to say that there is no model for Europe and that it constitutes a
sui generis construction. The argument is impossible to counter,
except that Europe is caught up in a world game that forces it to
position itself with respect to extant forms of political organization
that are comparable by definition and, especially, finite in number.
There are yardsticks of power against which it is simply impos-
sible not to measure oneself unless one admits to one’s inferiority.
Europeans can always argue that their power is not like the power
of others, but at the UN, the WTO, the IMF, or on battlefields it
is obliged to choose between unity and plurality. There is, at the
base of it, a contradiction between an international system whose
raw logics understand only binary terms (power versus impotence)
and an aesthetics of European power that seeks to get beyond this
duality without being sure it wants to or without always knowing
how to go about it.

Power with No Anchoring Point

Can Europe pull out of this dilemma and this difticulty? Probably
not, because as long as there is no European demos, there can hardly
be a European power in the traditional sense of the term. From
that perspective, the rejections of the Constitutional Treaty can be
interpreted as another refusal of Europeans to conceive of them-
selves as a demos even if, paradoxically, the draft text hardly went
in this direction. It was closer to “rules of association” than a foun-
dational act. Introducing the very word “Constitution,” to which
we associate belonging to a people, exacerbated the fears of those
who were afraid of losing their identity as a “national people.”
For lack of a European demos, Europe is thus not in a position to
construct a new postnational historical narrative. Certainly, after
the war, it managed to produce a narrative structured around the
“memory of the war.” But this remarkably effective narrative has
run out of steam. Not that peace is naturally lasting. But the idea



WaY EUROPE CANNOT BE A SUPERPOWER 29

that there is a very slim chance of the peoples of the European
Union ever going to war against one another has undeniably been
internalized. “Up to now, it was enough to say that European
integration was a guarantee of peace. But this argument leaves the
younger generation cold. A dream come true no longer makes
people dream.”®’

The memory of war thus is not enough to foster the progress
of Europe. What is more, the “memory of the war” did not imply
the emergence of a European demos. It merely aspired to the fact
that the demoi of Europe would no longer make war on each other.
This is why the ritual and sometimes overwhelming appeals for
the emergence of a new European narrative are thus at risk of con-
tinuing to spin in a void if the question of a European demos is not
raised. Europe lacks a strong symbol, a basic signifier that gives
meaning to and anchors the multiple signifieds Europe produces,
though not without some degree of success in fact: peace, stabil-
ity, prosperity, networks, governance, and so on. The result is a
discursive deficit that recalls what Lacan called the point de capiton,
the anchoring point:

Whether it be a sacred text, a novel, a play, a monologue, or
any conversation whatsoever, allow me to represent the func-
tion of the signifier by a spatializing device...I shall call the
anchoring point this point around which any concrete analysis
of discourse must operate.®!

Is there a means for Europe to find itself an anchoring point
without a common demos? The question is thus posed. The fact
remains that the absence of a European demos must be the start-
ing point to understand the unlikely conversion of Europe to the
logic of a hard power.

If Europe does not constitute a demos, it has no reason to con-
ceive of its security and survival in identical terms. Certainly, there
are joint threats and common challenges Europe must face, global-
ization being one of them. And as we shall see, it is at this level that
Europe can be a useful and effective actor. But global threats in no
way diminish local threats. Globalism does not destroy localism.
A good grasp on postmodernity does not involve thinking that



30 Norms over Force

political forms succeed one another on a stage where the actors’
business is clearly blocked out. On the contrary, they are constantly
intertwined. Nothing prevents a Lithuanian from feeling con-
cerned by the greenhouse effect, while considering that its neighbor
Russia will continue to threaten its independence for a long time
to come. Under such conditions, it has no need to choose between
the global and the local and consequently, between Europe—for
its prosperity—and NATO—for its security. But what is true for a
Lithuanian is not necessarily so for a Spaniard or a French person.
European peoples do not weigh threats the same way, which means
that a common, integrated defense seems very remote indeed.

Europeans Don’t Share the Same History

Naturally, it is not impossible that these scales of risks will become
closer and better harmonized in the long run. But for the moment,
and particularly since the enlargement of Europe to the East, het-
erogeneity prevails, precisely because Europeans do not share the
same history. Enlargement pointed up a certain heterogeneity in
political timeframes in Europe that the accession mechanism alone
cannot compress. The incorporation of the acquis communautaire
does not have that function, and it would be unwise for this pro-
cess to appear as an eraser of history. As a result, these societies
have different relationships to security. The Central and Eastern
European countries see their accession to Europe as a means of
reuniting not only with their European past but also with their
national history left in deep-freeze by communism. Accession to
the European Union is certainly in no way contradictory with this
plan. But the consequences they lead to in terms of sovereignty
are not at all the same as those that prevailed at the time of the
Treaty of Rome. For them, the idea of sharing their sovereignty
does not make sense because they feel that their return to Europe
should hail the recovery of their sovereignty. For them, member-
ship in the Europe Union means recovering not only dignity and
prosperity, but sovereignty as well. This very different relationship
to sovereignty is often seriously misunderstood in “old Europe,”
where for some the sovereignty issue may seem obsolete.®® But
this lack of understanding has paradoxically been maintained by
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certain Central European leaders such as Vaclav Havel, who always
expressed a preference for a Kantian postnational Europe. His
article “Kosovo and the End of the Nation-State” is the strongest
illustration of this.*® Vaclav Havel’s point of view, however respect-
able it may be, probably remains in the minority. His successor
as Czech head of state, Vaclav Klaus, in some ways seems more
representative of a “neoliberal sovereignism” dominant in the East
that demands more political sovereignty and more neoliberalism,
probably in reaction to the Soviet system. Carried to its extreme,
this vision leads to a rejection of Europe because Europe is viewed
as a machine to share sovereignties and regulate economies, to
prevent too much social deregulation. But there are an infinite
number of beliefs—including those in the East—many of which
hold accession to Europe to be compatible with their recovered
national sovereignty. The only point common to all these beliefs
is the fact that they are not spontaneously receptive to the idea of
Europe as a power precisely because they may see therein a form
of federalist power in contradiction to their sovereignty. They are
even less in favor of it if such power is conceived as a means of
emancipating Europe with respect to the United States. For them,
everything possible should be done to prevent an American with-
drawal from Europe and everything should be undertaken to
grant the United States the real or symbolic quid pro quos that
it demands in exchange (e.g., support for sending troops to Iraq).
Under such conditions, being pro-European and pro-American is
in no way contradictory, but on the contrary perfectly complemen-
tary: Europe is supposed to bring them prosperity, and America,
security.®!

It could certainly be argued that this reality is not set in stone
and is thus transitory. I will not disagree with that, with the caveat
that in the long run, accession to Europe will necessarily lead to a
French-style European power. It must, however, not be believed
that this resistance to Europe as a power, with all the voluntarism
and distantiation from the United States that it implies, consti-
tutes a mark of defiance to France alone. Nothing guarantees that
British calls for “liberal European imperialism” receive any real
assent in Eastern or Northern Europe.®® The Central and Eastern
European countries’ backing of Washington in Iraq seems to be
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guided more by a very narrow nationalistic calculation than by
some political-ideological messianism. The gradual withdrawal of
East European troops from Iraq confirms this hypothesis.

For there too, one of the lessons of the Dutch referendum
was the reactiviation of national sentiment, against all expecta-
tions, in countries thought to be “sated” and already postna-
tional since they have been engaged in European integration for
over 50 years. Naturally, the Dutch sovereignist reaction does
not have at all the same connotations as Czech or Polish sover-
eignism. With the Dutch, like with other Northern Europeans,
sovereignty refers to a peaceful, liberal lifestyle, particularly jeal-
ous of its protection from “political” interferences. To them it
1s Europe and not NATO that would appear to jeopardize such
sovereignty.

For the French in particular, it may seem strange for Europe to
be identified with an erosion of sovereignty and NATO with its
preservation. But that is nevertheless the way the vast majority of
countries in Central, Eastern, and Northern Europe as well as the
United Kingdom—all for different reasons—view things. And that
is why Europe’s conversion into a hard power in the sense given
here seems unlikely, even supposing it were desirable.

This state of things is apparently contradicted by European opin-
ion polls that regularly highlight the rise in demand for a common
foreign and security policy for all Europeans.®® But these professions
of faith should be read with caution. First, because, out of principle,
few Europeans have any reason to be against common action on
the world scene. Second, because setting up a common foreign
and security policy takes on meaning only when it involves real
arbitrations for the European member states: between European
sovereignty and national sovereignty, or between military spend-
ing and civil spending. Now on these two planes, the slim margin
for European states to conduct such dual arbitrations is continually
narrowing.

Structurally, all European member state apparatuses are reluctant
to see themselves stripped of their political sovereignty, especially if
these resources are residual. Even if it may seem that it is absurd for
Europe to maintain 21 navies and 22 armies, which of these will
be sacrificed? Here we enter registers where the symbolic is totally
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impermeable to Community method or a military reorganization
rationale modeled on industrial reorganizations.®’

The difficulty is compounded when converting to power
involves real financial arbitrations. Even Germany, which owing
to the Iraq crisis gave a spectacular demonstration of its political
and affective dissociation from the United States, seems to have no
desire to draw lessons from this emancipation to rethink its rela-
tionship to power from a military standpoint, for instance.

However, because Europe remains an open, diverse, and plural-
istic space, it is by definition laced with contradictory forces.

European armies cannot be rationalized merely from a managerial
perspective. But the power of the economic constraints that military
programs are up against can lead to the rationalization of national
arms production programs and their interoperability and possibly
to common doctrines for using these forces. This is the context in
which to interpret the creation of a European Defense Agency or
the Franco-British project to build an aircraft carrier, which should
enable both states to have two aircrafts carriers constructed jointly
in order to reduce the prohibitive costs of such projects. Thus the
harmonization of equipment programs and the pooling of military
research programs would constitute considerable progress on the road
to European defense. It would reflect the “concrete solidarities”—the
only ones that have proven their effectiveness in Europe in the past
50 years—and would offer tangible advantages to each state.

Furthermore, even if the French discourse on Europe as a
power remains misunderstood—or rejected because too well
understood—European opinions and elites seem more sensitive
to the need to act in the world, including via military action, as
long as this projection does not fit within any strategy of power or
domination (Germany) or if it intervenes in areas where the United
States has only secondary interests (Macedonia, Africa).

The organization of 13 battle groups to be set up by 2007—able
to deploy European forces within 10 days as far as 6,000 km from
Europe’s borders for as long as 120 days, which has been approved
by 20 member states of the EU®®*—attests to the will to extend
European power mentioned above. But the existence of fragments
of military power is not the premonitory sign of a European power
in gestation and even less so of a superpower.
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All the same, it is highly likely that in the coming years the
requirements of the fight against terrorism will probably relegate
the urgency for a common defense policy to the back burner, even
if the two priorities are not incompatible. But in this area, sharing
sovereignty proves to be an extremely thorny problem. Differences
in legislation and the interpretation of individual rights have
already reduced the effectiveness of the European arrest warrant.®’
Moreover, the European member states seem extremely reluctant
to share intelligence in the fight against terrorism, reducing the
European antiterrorism coordinator’s role to one of a mere facili-
tator.” On the other hand, major states such as France seem to
have a preference for intergovernmental cooperation; it has, in
fact, established extremely close relations with the United States

in this area.”!



CHAPTER 2

Norms over Power

It is generally acknowledged that Europe will not be a superpower
in the sense of a political-military ensemble on an equal footing
with the United States or China. Europeans reject this possibil-
ity across the board. Moreover, even if they wanted to go that
route, would it not expose them to reproducing on a European
scale what they have struggled to combat amongst themselves: the
idea of becoming a great power with all the attributes of force and
supremacy that such a project implies?!

So if Europe will not be a superpower, how can it be a power
at all? Probably by reinforcing what remains its major political
resource: its capacity to produce and set up at the global level a sys-
tem of norms as broad-sweeping as possible to organize the world,
discipline the interplay of'its actors, introduce predictability in their
behavior, develop among them a sense of collective responsibility,
and offer those who engage on this path, particularly the weak-
est, at least some possibility of using these norms as an argument
against all, including the world’s most powerful.

The task may seem colossal, even outrageous. It probably is, but
does Europe have any other choice but to assume its responsibility
as a normative power? Probably not.

Normative Power: The Genealogy of a Concept

The academic debate on European power has been and remains
closely indexed on commonsense representations of this power as
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well as on the dominant interpretations or those in vogue in the
international system. Between the abortive attempt of the EDC
(European Defense Community) in the early 1950s and the early
1970s, this question was virtually absent from the debate simply
because the instruments for action outside of Europe were limited
to its trade and development aid policies. These instruments were
not yet perceived as a palpable source of decline in state sovereignty
and even less so as a source of internal social debates, as trade pol-
icy has become since the creation of the WTO. The issue did not
reemerge until the early 1970s with the publication of works by
Francois Duchéne and Johan Galtung.? Several explanations con-
tribute to understanding this relative resurgence of interest:

The first is a result of the initial enlargement in which the major
European powers (France, Great Britain) would coexist in a com-
mon political framework. The second is the opening of the East-
West corset in the wake of détente and the Chinese-American
rapprochement. And last, the energy crisis confronted Europe
with its first major test of cohesion reflected not only in the dif-
ficulty Europeans had in defining a common strategy, but also in
the United States’ irritation at seeing one emerge. This was the
context in which Kissinger made his famous complaint about the
lack of a “telephone number for Europe,” and this is still the image
that is used symbolically every time the definition of a common
European policy crops up again. These empirical facts about the
changing international system are confirmed on an academic level
by the emergence of a whole body of interdependentist literature
that emphasizes the retreat of interstate dynamics giving way to
economic interactions and insists on the growing obsolescence of
military tools.’

Even if Duchéne’s and Galtung’s definitions rest on very differ-
ent premises, they agree on two essential points: Europe is destined
to be a power, but it can achieve this only via means that differ
from those used historically by European nation-states and on dif-
ferent terms than those of the two superpowers of the period.

According to Duchéne, the axis of European power can only be
one of a civil power, in other words, only as an actor capable of
contractualizing world relations on the basis of treaties and conven-
tions that would reduce the benefit of resorting to force. According
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to him, Europe’s contribution to international politics should be
a sense of shared responsibility and structures of political con-
tractualization.! In his mind, Europe cannot be a military power
because such a perspective is so entirely antithetical to the project
of its founders. He sees in what was not yet called the European
Union a driving idea, the “power over opinion,” oddly borrowed
from Edwar Carr, the father of realism in international relations
theory, but who already in 1962 placed this form of power on the
same lines as military or economic power.> The power of ideas is
also very present in Galtung’s writing, in which the underlying
Marxist idealism leads this scholar to conceptualize the power of
ideas through ideology. In Galtung’s mind, Europe is not inclined
to either reward or punish (classic attributes of power) but to influ-
ence the world with its ideas. Europe would thus constitute a third
way between the United States and the USSR. The possibility of
becoming a power by taking another route than the Westphalian
path it has usually followed thus fueled early discussion on Europe’s
place in the world.

In the early 1980s, it was an article by Hedley Bull—father of
the British realist school and Carr’s successor—that rekindled the
debate, this time on more Manichean bases. In Bull’s mind, to
talk about civilian power is a contradiction in terms, for there can
be no power without military power.® But this verdict needs to
be contextualized. In the early 1980s, Europe once again became
a sensitive issue in East-West rivalry due to the deployment of
Euromissiles. Bull argued in favor of a European military power
that would be capable of preventing an American withdrawal and
neutralizing the continent. But he did not at all discuss the issue of
the communitarization of this policy. For Bull, the priority was to
make way for a middle road between Atlanticism and neutralism.’

This return to Europe’s geopolitical realities was not to last. The
gradual weakening followed by the collapse of the USSR on the
contrary reinvigorated interdependentist and post-Westphalian
interpretations of the international system and Europe’s place in
this new process.®

In 1990, Maull reintroduced the concept of civilian power in
the debate, using a comparison between Germany and Japan.” Not
only in Maull, but also in Twichett, who picked up on Duchéne’s
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idea in 1976," the definition of civilian power, however, remains
very classical: a preference for peaceful conflict settlement and
the use of a binding multilateral framework to organize the inter-
national system.

It was not really until after the Maastricht Treaty was signed
that the question of a community actor in international politics
was again raised, this time with an intention to consider the way
in which a sui generis actor that is less than a state but much more
than an interstate organization can act on the world scene. It was
Christopher Hill who paved the way to reconsider this in clear
opposition to Bull’s remarks when, 10 years earlier, he indicated
that Europe “is not an actor in international affairs, and does not
seem likely to become one.”"" Christopher Hill primarily set out
to take the then European Community seriously by identifying
the areas in which it could become a power as an actor in its own
right, and different from the member states. There is, of course,
nothing original about the areas in which Hill imagined a specific
action on the part of the European Community, all the more so
since they were dealt with too succinctly to be assessed properly.'?
This attempt at formalization, however, contains two new ideas.
The first, an unusual position for a British academic to hold, is
to view Europe as a counterweight to the United States after the
collapse of the USSR. The second is to conceive of the European
Community as a specific actor toward which strong demands con-
verge emanating from countries outside of it and which, by this
very fact, finds itself confronted with the challenge of a dispropor-
tion between these demands and the means at its disposal.!* Thus
we clearly enter into a phase in which Europe is now seen as a
specific actor, even if this specific actor is perceived, rightly so, not
as a state in its holistic form, but as a system that for a long time to
come will combine national policies, intergovernmental policies,
and common policies.!

Nonetheless, for a long time fairly little research was done on
external EU action and in any case it remained incomparably weak
with regard to the immense body of literature devoted to the polit-
ical integration of Europe. Moreover, even when it exists, it seems
much more interested in the procedural dimensions of Europe’s
external action than in its content or its finalities."
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Finally, it was not until Ian Manners’s article on normative
power published in 2002 that the academic debate got rolling
again.'® Manners in fact takes as a starting point a definition given
a few years earlier by Rosencrance, who defined Europe as a nor-
mative rather than an empirical power. For Rosencrance, norma-
tive power refers to the idea of setting world standards, in contrast
to empirical power, which imposes itself by conquest or physical
domination."

Manners thus starts with the assumption, that the specificity of
the European Union rests on post-Westphalian norms, in other
words, he shifts the focus for assessing and interpretating Europe’s
role beyond the usual focus on means of power."® What Manners
suggests, and therein lies his originality, is that Europe’s role in
the world cannot be understood by simply comparing it to other
states. As it is assumed to be post-Westphalian, it makes no sense
to compare Europe to Westphalian states. Manners considers this
preference for norms with respect to the principles on which the
political integration of Europe has been based since 1950: peace,
freedom, and defense of human rights (to which he adds, on a
more minor note, social solidarity, the rejection of discrimination,
and sustainable development).”” Prior to Manners, Christiansen
had also mentioned the normative foundations of Europe, while
Weiler referred to its founding ideals and Laffan to its norma-
tive pillar.>’ How are these values placed in the service of EU
external action and how do they manage to become performa-
tive, that is, capable of exerting a concrete effect on global politi-
cal processes beyond national frameworks? In other words, the
question Manners poses is to know how a post-Westphalian actor
can actually promote post-Westphalian norms. Manners then tries
to resolve this general question empirically by showing how the
fight against the death penalty, widely promoted by the European
Union, ended up emerging as a global standard.?!

The set of issues surrounding normative power provided a
means of rekindling the debate on the role of the European Union
in the world by shifting the grounds of analysis. And present
research places itself on these new grounds. However, I believe
that Manners’s approach—confirmed by other research—has
revealed its true limits in that it simply leads to equating Europe’s



40 Norms over Force

normative action on the global scene with the ideals on which
Europe integration is based.

The Conceptual Foundations

of Normative Power

Whatever its limits may be, I find the concept of normative power
highly valuable, for it indeed corresponds to a certain vision of the
world. This vision is inspired by what is known as the “construc-
tivist” school of thought. Given the extent to which it conditions
Europe’s worldview, it is useful to say a few words about it here.
Constructivism 1s based on the Weberian idea that human beings
are cultural beings that have the capacity and desire to give mean-
ing to the world. Unlike facts of nature (water, mountains, popula-
tion, or the law of gravity) that exist independent of the meaning
given to them, social facts (such as money, property rights, sover-
eignty, marriage, sports scores, celebrations, processions, or rituals)
exist only with respect to the meaning conferred on them and the
shared social significations regarding these facts. Thus they are by
definition “constructed,” not natural. Behind all these facts there is
a sort of collective intentionality.

Applied to the international system, constructivism naturally
conceives international reality as being constructed on the basis of
material facts (wealth, strength) as well as values that reflect a col-
lective intentionality. Such that from a constructivist perspective
the very purpose of studying international relations involves ana-
lyzing state identities and interests by trying to determine how these
identities and interests are socially constructed.?? Constructivism
for instance would have a great deal of difficulty accepting the
fact that realpolitik constitutes a sort of natural law of interna-
tional relations. It would instead see them as the effect of shared
beliefs.® Because it believes that social reality is manufactured,
constructivism naturally ends up attaching a particular importance
to the institutions in which social norms are devised. Through
socialization, negotiation, and consultation, institutions produce
norms, rules, and procedures that which constrain the behavior
of states toward convergence. Constructivism and institutionalism
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thus quite naturally overlap.?* For constructivists, states are “social
actors” and not “cold monsters.” Realists naturally do not share
this interpretation precisely because they do view states as “cold
monsters” whose behaviors and identities are supposedly stable
over time.”

Realists consider the world order as an anarchic order that is
pointless to seek to tame via norms because of the radical disconti-
nuity between internal order and external order. In this perspective,
the focal element is not the underlying norms and institutional pro-
cesses but the distribution of capacities among dominant actors.?
They attach only secondary importance to the way in which state
interests are constructed or altered. These are assumed to be stable,
even intangible, as a result.

However summary, this overview of the contrasting theories
shows which direction Europe leans toward. Europe by definition
cannot see itself in the “realist” terms of power politics because
it is not a state. It is itself a highly institutionalized political con-
struct that from the start has rejected realistic determinism. In fact,
a realist view of Europe in the aftermath of the Second World
‘War would have led to supposing that the Franco-German antago-
nism would one day be revived because the interests of the two
states were mechanically opposed. Now it is precisely to coun-
ter this deterministic and realistic mechanism that Jean Monnet
envisaged an economic and institutional system capable of releasing
France and Germany from this “inevitable polarization.” There
was hardly anything idealistic and even less so unrealistic about
Monnet’s constructivism, because it functioned on very concrete
bases. But it provided proof that there was nothing intangible about
the supposed realism of states. Even when they are “realist,” states
can conceive of “realism” in different ways.

At this stage in my reasoning, it is easy to understand that European
power draws its meaning in a constructivist view of the world order—
an order in which processes matter as much as structures.

Behind the idea of process, there is a close association between
norms and institutions. This association is highly understandable.
Institutions are real or symbolic spaces in which rules and practices
common to all actors involved in a given game (WTO rules, for
instance) will be manufactured and legitimated to produce norms.
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I define norms here as the basis for standards of behavior admitted
by the actors of the game. International relations theorists, always
fond of subtle categorizations, tend to distinguish three types of
norms: regulating norms, those that generate collective discipline
(trade rules or respect for procedures in the areas of nuclear pro-
liferation, for instance); constitutive norms, those that create new
categories of actors or action (greenhouse gas emission permits as
provided by the Kyoto Protocol); and prescriptive norms that indicate
what should be done in the name of admitted principles.?” This
formalism is not necessarily pointless. But in reality, these three
types of norms overlap considerably. All international social norms
have a prescriptive dimension. In recommending what should be
done, they implicitly define what should not be done. Moreover,
as soon as a norm tries to discipline actors in a new area, it perforce
generates new actors, new interests, or new categories of action. If
one adheres to the Kyoto Protocol, then one adheres to prescriptive
norms (reduce greenhouse gas emissions), regulating norms (states
are bound to a certain discipline), and constitutive norms (a market
for greenhouse gas emissions will be created).

This is not the only way of distinguishing between norms. A
distinction can be introduced also between procedural norms—
those that indicate steps to take—and behavioral norms—those
that are concerned with the content of action. Lastly, we can distin-
guish between norms that are binding or not. From the viewpoint
of a norm’s effectiveness, that is a decisive criterion. In a highly
norm-based world system in which the production of norms more-
over leads to setting up implementation mechanisms and sanctions,
norms can make a difference. On the other hand, in a world system
in which the control and sanction mechanisms are weak, the value
of norms is reduced. This naturally poses the crucial question of a
norm’s legitimacy.?® In evaluating Europe’s performance as a nor-
mative power, this point is essential. I shall return to it.

What Is a Normative Power?

The notion of normative power, popularized by Ian Manners, is
actually not very far from the notion of civilian power defined
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by Francois Duchéne.?” The first to talk about normative power
is Robert Rosencrance, for whom Europe, after having been
imperialist, has sought to influence the world through a cer-
tain number of driving ideas.’” A normative power is, therefore,
a power that has its identity and strategy grounded on a prefer-
ence for overarching rules of behavior applicable—largely but not
exclusively—to states and that has three essential characteristics: to
have been negotiated and not imposed; to have been legitimated
equally by representative international bodies; and to be enforce-
able on all actors of the international system notwithstanding their
rank within it. Normative power thus seeks the integration of a
world order based on the legitimacy of rules, the predictability of
behavior, and especially the enforceability of accepted principles.
Naturally, European power is not a de facto power able to achieve
these three aims, but it is by reference to this ideal type that it situ-
ates itself as a power. What are these norms? They are constructed
on the principles of democracy, the rule of law, social justice, and
human rights. These principles are said to have been laid down in
1973 during the European summit in Copenhagen, which was one
of the first to take an interest in the international identity of what
was not yet called the European Union.”" These principles were
expanded, again in Copenhagen, in 1993. At that time, the issue
was to define accession criteria to the European Union, which
even today are the primary features of Europe’s international
identity, with the only caveat being that they have no geographic
limitation: market economy, democracy, respect for human rights
and minorities, respect for the rule of law. In addition to these
principles, Ian Manners adds social solidarity, the fight against all
forms of discrimination, and sustainable development.®?

In a way, Romano Prodi truly summarized the idea of norma-
tive power when he said, “It is not imperialism to want to spread
these principles and to share our model of society with the peo-
ples of Southern and Eastern Europe who aspire to peace, justice
and freedom. Indeed, Europe must go further. We must aim to
become a global civil power at the service of sustainable global
development.”

It is obvious that all these ideas and all these discourses are impor-
tant to understand the power of Europe. Speech is constitutive of
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reality and that should be taken seriously into account. The risk,
and it is a real one, is nevertheless to confuse “normative power”
with the power of an idea—in other words, “ideal power,” in
which everything would be a matter of values and principles and
never one of interests.

Tan Manners, for instance, presents sustainable development as
a normative reference for Europe—which is hardly debatable—
but never questions the whys and wherefores of this preference.
European norms are seen as transcendental values overarching
European societies. As a consequence there is a considerable risk of
idealizing Europe, all the more so since the question of the effec-
tiveness of norms has not really been posed. Manners dwells on
Europe’s influence on the movement to abolish the death pen-
alty throughout the world.** But although the issue is symbolically
powerful, it is admittedly perhaps not the best illustration of what
could be called a normative power.

For this reason, while I consider the relationship to norms essen-
tial to understanding the enigma of European power, I believe it
is indispensable to qualify this preference over and above any sort
of idealization. To do so, I will proceed in two stages. The first
involves exploring why Europe prefers norms. The second, under-
standing what concrete social preferences these norms reflect.

Why Does Europe Prefer Norms?

Norms are a core feature of European integration because they
constitute the only tool for States trying to share their sovereignty
the main. Norms are what enable Europe to go beyond individual
state sovereignty without abolishing it.”> In this regard, there is
an indissociable relationship between norm and sovereignty. The
more a European norm is binding, the more state sovereignty is
weakened, even if it is the states themselves that have manufactured
this norm and have no qualms about releasing themselves from its
bonds if they become too constricting. The various metamorpho-
ses of the Stability Pact demonstrate this.

In building Europe, the preeminence of norms answers three
concerns. The first has to do with neutralizing the most conflictual
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aspects of state political sovereignty to replace them with a stable,
lasting, and predictable cooperative model that should gradually
lead these very European states to stop thinking of their interests
in terms of a zero-sum game. Already starting with the ECSC
(European Coal and Steel Community), the European project was
a model of decentering the honor of European nations. At first,
the point was to destroy the bellicose instinct that had torn apart
European nations. But for all that, the disappearance of this instinct
did not anesthetize state self-centeredness. Such that with each new
stage of European integration, new norms had to be invented to
discipline states, without making them formally give up their sov-
ereignty. Norms in Europe have always tried to circumvent state
sovereignty. The example of the euro illustrates this rather well.

When the ECB (European Central Bank) was set up, the coun-
tries in the euro zone deliberately gave it a very narrow mandate:
to ensure price stability. This narrow mandate contrasts with the
U.S. Federal Reserve for which the fight against inflation has never
been an end in itself, but the condition for growth.*® Thus on one
hand, there is the ECB, dogmatically attached to enforcing a norm
imposed by the member states (no more than 2 percent inflation
per year); on the other hand, an American fed for which the main
thing is not to enforce a norm but to achieve a balance between
expected results and risks taken.?

Why then do we have, on one hand, an American monetary
policy based on weighing risks and, on the other, a European policy
constructed on scrupulous respect for norms? The answer is simple.
The case of the United States involves an independent institution of
a single state. In the case of the ECB, there is a single currency but
it comes under several sovereign states. The latter agreed to give up
their monetary sovereignty only on condition that the ensuing loss
was closely framed. A central bank that would fight against inflation
was acceptable, but not a central bank that might end up supervis-
ing the economic policy of all the countries in the euro zone. Thus
the norm here aims to limit the ECB’s authority to prevent it from
intruding in budgetary policies, which have remained national.

However, it was quickly realized that a monetary policy that did
not take budgetary policies into account contained a threat of eco-
nomic paralysis, even more so since controlling inflation without
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controlling budgetary overspending is a very delicate exercise. So
what did Europe do? It could have broadened the ECB’s mandate
following the Fed model. But the European states would not hear
of it. How could they reconcile budgetary sovereignty and budget-
ary discipline? By creating a new norm, enshrined in the Stability
and Growth Pact. This pact prohibits states from exceeding a
budgetary deficit of 3 percent in all cases other than “exceptional
circumstances.” In a unified state, these circumstances would be
submitted to deliberation. But in Europe, such an approach is
hardly possible because either the responsibility would be entrusted
to the Commission, for instance, at the risk of dispossessing states,
or the states would be allowed to discuss the matter, which is obvi-
ously not without risk. So it was decided to circumvent the politi-
cal problem by creating a new norm, one that would define what
exceptional circumstances meant in budgetary matters.*® Here we
can clearly see that every time Europe comes up against a policy
that is uncertain or unpredictable and touches on sovereignty, it
manufactures a norm. Such an exercise obviously carries certain
risks and has already demonstrated its real limits. For although it
generates collective discipline, it also produces political rigidity
and especially pits norms against politics. Norms thus appear as a
sort of metavalue aimed to tame indisciplined states. Taken to its
logical conclusion, this reasoning leads to considering that policy
constraints—including national ones—are unhealthy constraints
that one must break free of in order to enable a supposedly supe-
rior European rationality to triumph. The whole question is to
know what legitimacy principle this supposedly superior rational-
ity obeys, especially if it implicitly aims to devalue national legiti-
macies that nevertheless have the benefit of having been approved
by democratic vote.

The desire to circumvent politics, or more precisely the con-
straints of politics, largely explains the decisive role that norms play
in the political integration of Europe. But this essential factor does
not explain everything. It also has to do with the way in which
Europe has been built as a legal construction. Indeed, right from
the start, implementation of the four freedoms (free circulation of
goods, capital, services, and workers) has given rise to a body of
rules laid down by the Commission, themselves complemented by
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a sizable body of European Community case law.?* Furthermore,
in a process built on chain-type model, norms beget norms, either
to specify what was not made explicit in the first place, or to solve
a problem that did not previously exist, or to deal with a related
sector. Moreover, as states gradually agreed to extend the EU’s
competences, Europe’s normative provisions naturally had to be
extended as well.

European Governance and

Global Governance

European governance is thus dominated by the centrality of norms.
But it is not reduced to that. Added to that is a three-tiered method
of governance. First are “communitarized” policies, in other
words, those placed under the Commission’s responsibility. Then
come harmonized policies that obligate EU member states to har-
monize but not unify their norms, which are designed on the state’s
initiative. It is especially the stock of harmonized norms that makes
up the bulk of the acquis communautaire. Lastly, there is the strategy
invented at the Lisbon conference, the open method of coordina-
tion (OMC). The level of constraint imposed on member states is
much lower than in the preceding two levels. It involves simply set-
ting common policy goals in the areas of research or employment,
for instance, it being up to each state to implement them with the
means at its disposal.

The central question of sovereignty can be found at each of the
three levels. At the level of common policies state subordination
to the Commission is accepted; at the harmonization level, we are
in the realm of shared competencies; and in the open method of
coordination, states remain in control of the game. Moreover, the
fact that the OMC was invented in Europe shows plainly that the
EU member states have no desire to go any further in economic or
political integration, which explains the rough-and-ready settle-
ment between a European “benchmarking” that is supposed to
stimulate “laggards” and the freedom of initiative left to the states
to achieve it.
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This European construction is in fairly close symbiosis with
systems of world governance in which basically the same con-
figuration can be found: (1) global public goods subject to the
establishment of supranational and not only intergovernmental
systems; (2) the whole array of areas affected by world regula-
tion that requires intense cooperation between states in order to
produce common and harmonized rules, such as the WTO; and
(3) areas of action in which states commit to common objectives
but where there is no one to control them, monitor them, and
even less punish them. Europe’s way of seeking to “sell” the idea
of governments on the world scale contains all the arguments
that are precisely at the heart of European governance: the first
of them involves saying that norms are negotiated among politi-
cal actors having different degrees of power (Luxembourg is not
Germany), thus serving as an equalizer in terms of power. The
second is to insist on the fact that they are negotiated within
the framework of international bodies that thereby have a certain
degree of legitimacy. Lastly, that these norms are enforceable on
all, including the most powerful, should incite even the weakest
to support them. The whole European discourse at the WTO thus
aims to convince developing countries that it is in their interest
to participate in a norm-based rationale of governance and that it
alone can protect them from market and deregulation excesses.*’

There is obviously a certain degree of porosity between
European governance and global governance (see table 2.1),

Norms over Force

Table 2.1 European governance and global governance

Em’opean governance

Modalities

Global governance

Common policies
(agriculture, competition,
external trade)

Policy harmonization (health,

the environment, taxation)

Open Method of
Coordination (employment,
social policy, research, etc.)

Mobilization of common
resources managed by
superstate bodies

Increase policy
convergence without
doing away with national
differences

Collective commitments
made to achieve common
goals while respecting
each country’s sovereignty

Management of global
public goods (the
environment, water, health,
education, etc.)

Policy harmonization
(taxation, intellectual
property, trade policy)

Tangible public
commitments (public aid,
fight against poverty, debt
reduction, etc.)
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simply because both of them seek to solve problems that states
can no longer solve on their own. But states can hardly be said
to submit to the principle of responsibility—as opposed to the
principle of sovereignty—harmoniously and even less so natu-
rally. But in both cases can be found this attempt to manufacture
collective norms to make progress in decision making by going
beyond traditional intergovernmental agreements. The most fun-
damental consequence of globalization is to have highlighted
problems that traditional intergovernmental cooperation can no
longer handle. And on this level, Europe undeniably has consid-
erable experience.!

Certainly the European model of governance cannot simply be
transposed to the world scale. However, certain European collec-
tive methods of action might well prove useful for global gover-
nance. For this reason it seems more apt to talk about a European
toolbox or laboratory rather than a European model.** This labo-
ratory has three distinctive features that help understand why the
European Union manages perhaps better than other regionalized
areas to assert its citizens social preferences over and above the
channels offered by nation-states.

Europe first of all has at its disposal fragments of a public space, one
of the most important of which is perhaps the European Parliament.
It 1s after all the only transnational parliament that exists in the
world, and it has limited but not marginal prerogatives. It is in any
event at least an echo chamber that is particularly receptive to inter-
ests that do not directly involve states, whether they are economic,
environmental, or cultural groups. The European Parliament acts as
a counterweight to the EU Council and thus to state power, even if
the two institutions are disproportionate in strength.

The second factor likely to explain the porosity between
European societal and political preferences has to do with the need
European institutions—particularly the Commission—have to
constantly find resources to legitimate themselves in order to allevi-
ate what is commonly called the “democratic deficit.” Since it does
not derive its power from the “European people,” the Commission
needs to demonstrate in concrete terms that it is acting in the gen-
eral interest and that it is able to do so in areas in which the social
demand for regulation through norms is strong, that is, in areas
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such as environmental protection, food safety, or the precautionary
principle.*

The third European specificity has to do with the way its pub-
lic action is financed. For some 20 years now, most or nearly all
the European member states have chosen to fund political parties
out of the public coffers. This has not entirely eliminated political
party dependence on sponsors, but it has decreased it. The United
States has basically taken the opposite route. The dependence of
central political figures on financial powers has increased consid-
erably. This is very apparent, for instance, in U.S. policy choices
and in its trade priorities. Europe as an international actor, in fact,
better reflects the societal concerns of its inhabitants on the world
level than does the United States.



CHAPTER 3

Norms for What Preferences?

To grasp the meaning of European power, a normative approach
is thus essential. But it must be realized that norms, especially
constructed norms, reflect the economic, social, and cultural pref-
erences that are at stake. Once again, globalization plays a funda-
mental role. For as long as we are moving in a global economy in
which competition and trade relations are intensifying, the terms
of the debate are altered. Unlike the practice of the past 40 years,
it is no longer simply a matter of lowering tariff and nontariff bar-
riers between countries to trade peacefully on the basis of well-
understood mutual interests. The stakes are much higher than
that. They involve exploring the possibility of harmonizing social
systems. There is a risk of not understanding the real issues of
globalization if it is not clear that what is now at stake is no longer
simple competition between economies, but competition between
social systems. For as soon as tariff barriers are lifted, the question
posed becomes one of harmonizing the social conditions of trade.
That implies everything that takes part in the social construction
of trade: wages, social protection, legal systems of property, prop-
erty rights, educational systems, trade union rights, environmen-
tal protection, and so on. It is everything that is socially upstream
of trade exchanges that is thus brought into play and becomes
involved in the issue of globalization.

To take the environment as an example, over the past decade
Europe has developed very high standards that European eco-
nomic agents, such as automobile manufacturers, must integrate.
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This results in additional costs compared to their competitors’
who are not bound by such constraints. How, then, can environ-
mental protection standards be reconciled with economic con-
straints without transforming this qualitative preference into a
competitive disadvantage? To do so, Europe must make sure it
obtains guarantees, either by encouraging its competitors to adopt
the same standards as it has or by closing its borders to products
that do not respect certain environmental norms.

An important element of analysis flows from what precedes: To
understand Europe as a world actor today, one must understand
what collective preferences it is striving to promote and how it
goes about obtaining recognition for them. There is too much of
a tendency, when speaking about Europe, to wonder what values
it projects in the world. But the question can hardly be posed in
these terms. On one hand, because, in the world today, few peoples
or nations hold any expectations that some external model might
release them from their constraints and, on otherhand, because
Europe is in a much more defensive position than one might
believe. Despite its very high standard of living and its state of eco-
nomic advancement, the nature and quality of its collective prefer-
ences place it in an original but isolated situation. It has preferences
on a par with its wealth and its protection system. Its priority is thus
not to export its values in the name of some outmoded messianic
mission, but to obtain recognition from the international system
for the preferences on which its originality is based. This task is
obviously not an easy one.

On the basis of this assumption, six major preferences can be
identified that are shared by European societies and promoted by
the European Union. These preferences are

the rejection of realpolitik,

the belief in a civilizing power of trade,

attachment to nonmarket social values,

the primacy of shared responsibility over national sovereignty,
serious consideration for individual rights and the desire to
expand them,

ARl

6. political compassion with respect to world social imbalances.
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As stated earlier, these collective preferences are not simply
abstract or idealistic preferences. They draw from the source of
European political history, its level of development, the constraints
of its environment, the expectations of its citizens, and interests
of its inhabitants. Historical-social determinants always underlie
these preferences, constraints related to the European experience
and social interests in the broad sense.

Collective preferences thus reflect a floating combination of
legacies, experience, and interests, drawing their legitimacy from the
fact that they emanate from democratic societies endowed with
deliberation processes and representative institutions. But there is
no doubt that all these preferences reflect a liberal worldview in
the philosophical sense of the term, in that they attach consider-
able importance to individual preferences as well as to the institu-
tional frameworks on which they are based and in that they deeply
believe in the continuity between internal state norms and their
extension to the international sphere.! Not all these preferences
will be developed here; I will concentrate on the first four, as they
provide the most tangible illustration of the European difference.

The Rejection of Realpolitik

The realist worldview (commonly called realpolitik) is by defini-
tion the one espoused by hard powers. It rests on five assump-
tions with which the European Union is at odds. The extent of
disagreement may be variable, but there can be no doubt about its
existence.

The first assumption states that nation-states remain the prin-
ciple actors in the international system. Europe is in an ambivalent
position with regard to this proposition. It naturally cannot reject
this idea wholesale, because the European Union in no way defines
itself as a federal entity. Moreover, most member states are for vari-
ous reasons prepared to admit the “realist” postulate. Countries
with a strong realist tradition such as France or Great Britain
remain, as we have seen, highly state-centered. For them inter-
governmentalism remains the ideal form of European integration,
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as their joint concern to weaken the European Commission indi-
cates, for instance. For obvious historical reasons, Germany, of all
the great European nations, has been the least “realist” in that it
has agreed to give up areas of sovereignty due to the need to get
beyond the nation-state. This Habermas-inspired “postnational”
ideology is not, contrary to what one would think, purely rhetori-
cal. By giving up the deutschemark, Germany accepted a sacrifice
in the name of a postnational political reality. Joschka Fischer’s
famous speech on May 12, 2000 regarding the finality of European
integration was unofficially perceived in France, particularly by
the Foreign Affairs Ministry, as a sort of declaration of war on the
European nation-state, a sign of the desire to dissolve Germany into
a Buropean federal ensemble.? In fact, it is interesting to see how
the Maastricht Treaty gave rise to different legal interpretations in
France and Germany. In France, the Constitutional Council has
always refused to approve the principle of transfer of sovereignty
because constitutionally, sovereignty is inalienable. In Germany,
the Constitutional Court in Karlsruhe has never made use of such
an argument. The only condition it sets on the principle of sover-
eignty is that it be framed by democratic legitimacy.> Of course,
German policy cannot be confined to this example. Germany, like
every other county, seeks to promote its own interests by several
means, including striving for recognition as a “major power” by
securing its status of permanent member of the Security Council.
Europe is thus very far from being engaged in the postnational era.
That does not mean that its political horizon is reducible to that
of its component nation-states. It is actually in a historically unde-
termined gray zone where three competing rationales are at work:
(1) a rationale of classic competition between European states,
(2) a rationale of competitive cooperation between European states
taken individually as such and the European Commission in all
areas of shared competence, and (3) a rationale of assertion of indi-
vidual rights expressed by European citizens who rely on the body
of European law to exercise their rights, including those against the
states themselves.

The very idea of “collective preferences” basically rests on
“antirealist” postulates, in that it considers that the latter fun-
damentally emanate from rational individuals who are sensitive
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to the risks, whose expectations, rooted in their experiences,
are constantly renegotiated.* The best example, to which I shall
return, in fact, is the environment. Some 15 years ago, European
environmental standards were well below American standards.
Since then, the relationship to risk has been inverted. Here is an
example of reversible collective preferences, based in the evolu-
tion of perceptions of risk in Europe. Now this idea is durably
opposed to “realist” theories of the international system, which
reason less in terms of preferences than in terms of interests and
which postulate that these interests are stable over time.

Certainly, Europe will easily concede that in security matters,
states play a decisive, even exclusive role. But given that it refuses
to view the world from the classic angle of security, once again it is
a more pluralistic vision of the world system and its decisive actors
that prevails.

The second realist hypothesis involves thinking that the inter-
national system severely penalizes states that do not protect their
vital interests or that pursue objectives beyond their means. States
are thus assumed to be sensitive to costs and behave as rational
actors.” The second assumption is not part of Europe’s culture.
Certainly, it has “vital interests” to protect like any other actor
in the world system. But the notion of “vital interests” is at the
very heart of the definition of hard power, because it implicitly
presupposes that there is a breaking point at which the threat to
vital interests calls for retaliation that can easily be conceived as
military. The National Security Strategy of the United States of America
put out in September 2002 is moreover very explicit in this regard
when it says that “defending our Nation against its enemies is the
first and fundamental commitment of the Federal Government.”®
Here we are in an entirely realist framework in which a territo-
rialized actor seeks to dissuade or combat its enemies. No similar
reasoning can be found in the Solana Report, for instance, which
is meant to explore Europe’s world strategy. The document talks
about “threats” but not about enemies.” What is more, it implicitly
rejects the notion of defending a territory besieged by enemies.
On the contrary, it emphasizes the fact that “no single country is
able to tackle today’s complex problems on its own.” Defending
one’s soil against an enemy is precisely at the crux of Schmittian
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theory that has always argued that the political order is a spatial
order before being a normative order.® Schmitt does not refute
norms but subordinates them to the defense of territory. He favors
topia (“the taking of lands”) over utopia (perpetual peace).” In this
regard, Europe is undeniably Kantian and anti-Schmittian.

Indeed, Kant, in his project for Perpetual Peace, which is sup-
posed to lead to a cosmopolitical order, privileges values over
territoriality. Two factors were essential in his mind: the pacific
nature of republics and the civilizing power of trade. The Solana
Report takes up these two elements practically word for word.
He notes that “the quality of international society depends on
the quality of governments: the best protection for our secu-
rity is a world of well-governed democratic states” and adds that
“trade and development policies can be powerful tools for pro-
moting reforms.”’” Even more significant is the latest report of
the European Defence Agency devoted to Europe and its strate-
gic environment.'" It is striking to read the importance given to
public opinion in the perception of any military operation (“the
political outcome will be determined not just by the achievement
of military objectives but by the manner in which operations are
conducted or are perceived to be conducted”).!? There again we
find something akin to the Kantian reference to the existence of
a public space exercising a critical and disciplinary function in
view of building Perpetual Peace." But what seems even more
revealing in this document is precisely the refusal to conceive
of military intervention in terms of a zero-sum game between
friend and enemy. Political leaders in the Commission talk about
partners, not allies. And even if they talk about “friends,” they
never mention enemies but noncooperative states.'* Significantly,
the EDA report states: “The objective is not ‘victory’ as tradi-
tionally understood, but moderation, balance of interests and
peaceful resolution of conflicts.”!> The European Union adheres
to visions of peacekeeping based on very strict rules of engage-
ment, privileging contact with civilian populations and reducing
recourse to force as much as possible.'® For Europeans, military
force is clearly not to be used as an instrument of hard power.
Its primary goal is one of reconciliation and pacification, not
punishment.!”
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Furthermore, the idea that world actors operate only on the
basis of a cost/benefit assessment seems somewhat removed from
a European vision that emphasizes socially based collective pref-
erences. Naturally, even when it promotes environmental values,
for instance, Europe reasons in terms of costs and benefits. But
even if the Europeans have ratified the Kyoto Protocol whereas
the Americans have not, it is not because the former ignore the
costs and the latter overestimate them. It is simply because their
individual assessments of the costs and benefits differ. This boils
down to saying that, in this case, “sensitivity to costs” can be inter-
preted in different ways and result in highly varied strategies. The
Americans measure environmental costs in the short term and on a
national basis. Europeans instead have a tendency to measure costs
in the long term and strive to share them in the name of an inter-
dependent world vision.

The third assumption in the realist theory believes that anarchy,
in other words, the lack of a world government, forms the guid-
ing principle of the international system as well as the primary
motive for state action.!® There again, this idea is vastly remote
from the European vision that seeks precisely to reduce the anar-
chic structure of the international system through rationales of
global governance. The whole philosophy of governance via norms
aims to frame the actors of the international system within a web
of norms that is both closely woven and if possible binding. It is
moreover around this question of international anarchy that the
confrontation of European and American theories with regard to
Iraq crystallized.

In a famous article, Robert Kagan explained the Euro-American
conflict over Iraq as a conflict between two worldviews: the
Americans view inspired by Hobbes and the European view
inspired by Kant.!” In Kagan’s mind, the United States views the
world as an anarchic space dominated by the state of nature and
the condition of war of “every man against every man.” This
prompts him to use the figure of Leviathan—in other words, the
state—which prosaically is supposed to prevent men if not from
living in perfect harmony, then at least from killing one another.
Transposed to the international scale, Kagan’s analysis consists in
saying that in a world without order, the United States plays the
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role of Leviathan, a Leviathan powerful enough to be credible but
democratic enough in its values to be accepted as world regula-
tor. Hobbes saw in the Leviathan a myth that was able to strike
a subject’s imagination, maintain affects, and hold him in awe.?
The expression Hobbes uses, “to keep them in awe,” turns up as
a verb in a military strategy known as “shock and awe,”
employed by the U.S. military in Iraq.

This obviously cannot be Europe’s vision, inspired more by
Kantian principles based on conflict prevention precisely through
rationales of interdependence. For Kant, a cosmopolitical order
would be reached by achieving three conditions that are as many

beliefs: the peaceful nature of republics, the civilizing power of
21

recently

trade, and the critical and disciplinary function of public space.
There is no doubt that from this standpoint, the European idea
remains profoundly Kantian, because it believes in the possible
advent of world political order built on rules that organize the inter-
dependence of nations. But contrary to what one might believe,
the Kantian vision of the world implies losses and gains of state
sovereignty because, as Habermas reminds us, the cosmopolitical
union is a federation of states and not a federation of cosmopoli-
tans.?” In other words, Europe is so Kantian that it has managed
to get beyond violent conflicts between states without abolishing
state sovereignty, which, in fact, is what Habermas seems to criti-
cize Kant For.?® In any event, there can be no doubt that the Euro-
Kantian vision is indeed constructed on the will to transcend the
anarchic character of the international order.

The fourth realist assumption follows directly from the third. In
an anarchic world in which the principal issues are those of power
and security, states have a predisposition for conflict, even in situa-
tions where they might have common interests.>* There again, the
whole European philosophy seems constructed in opposition to
this idea, because world governance precisely involves saying that
global problems require global solutions and these have a tendency
to call for contractual solutions. Europe’s wager of governance
aims to foil the realist logic, because it believes that interdepen-
dence should encourage states to cooperate rather than tear each
other apart.
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The realist theory of international relations contains one more
hypothesis: that international institutions only marginally affect
the perspectives for cooperation between states. This points up a
strong and long-standing line of cleavage between the absolutist
visions of the state and its sovereignty and the liberal, pluralistic
visions of the state. The former place the state above everything
else and analyze the challenges that arise in terms of possible con-
frontations, whereas the latter strive to put the role of the state and
society in perspective and thereby mobilize the dynamics capable
of defusing conflicts. Traces of this difference in interpretation
of the social order can be found in the work of Carl Schmitt
and in the decisive critique he makes of the pluralistic visions
defended by Cole and Laski.?® I will not rehash the details of the
controversy here, particularly since I will return to Carl Schmitt’s
philosophy to explore it as a veritable counter-model of Europe
today, suffice to say for the moment, to evoke his critique of
liberal and pluralistic visions. For Schmitt, the essence of politics
rests on the distinction between friend and enemy.?° But for such
polarization to be operational, by definition he has to reduce all
forms of pluralization that might affect the friend’s unity against
its enemy. This is why every political community must be able to
diminish the pluralisms within it and substitute simple and exis-
tential antagonisms that are in turn exploited by states. A state’s
task is thus not to complicate the world but, on the contrary, to
simplify it by reducing it to a powerful and necessarily simplistic
line of cleavage.?’” Schmitt’s critique of the liberal premises of
Cole and Laski are thus only natural, for they, on the contrary,
seek to qualify state sovereignty by considering it as one of many
actors, invested with the function of governance and transaction
among different actors. Europe’s political system is, in fact, often
defined in these terms. It is also with reference to this idea of
plurality that Europe approaches the question of global gover-
nance.?® It can certainly be argued that governance by norms
can reduce pluralism. Legal positivists such as Kelsen for instance
propose a single normative system, itself anchored to a central
point disseminating norms that have been brought down to the
very lowest baseline.?” But this is not the European approach to
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governance. In fact, to my knowledge there is no theory of gov-
ernance that aims to reduce pluralism in the name of a procedural
vision of the international legal order. The immense majority of
plans for world governance seek to organize pluralism rather than
to tame it. Moreover, what is put forward is a rationale of transac-
tion among actors rather than one of hierarchy.

This explains the importance of institutions in charge of
organizing pluralism, in other words, an institutional process by
which the hierarchy of norms is structured and legitimated rather
than imposed merely as a result of a power struggle or a legal and
institutional void. When Europe calls for an examination of the
coherence between WTO rules and multilateral environmen-
tal accords, it is seeking to obtain recognition for environmental
norms and their enforceability on free trade, and this is due to
lack of support for endeavors to establish a World Environment
Organization. Unlike realist theories, Europe thus does not believe
that international institutions only marginally affect state behavior.
It believes, on the contrary, that these institutions are a decisive
tool for normifying the world system.

Belief in the Civilizing Power of Trade

Europe is convinced, as Adam Smith was, that trade soothes the
savage breast. The more people trade, the less people will make
war. Interdependence through trade is at the heart of the European
project. But this preference is not purely abstract or ideal. Europe
is in favor of trade and opening markets because it conditions the
well-being of its inhabitants. Europe is in fact the largest exporter
and the second largest investor in the world. Moreover, much more
than the United States, it has always been dependent on trade for
its development. The downturn in Europe’s growth rate over the
past 10 years has heightened this dependence. Europe thus has a
vital interest in the development of an integrated world economy
through trade, especially to enhance its comparative advantage in
the area of services. These represent two-thirds of its GNP and
the jobs in Europe but only 20 percent of world trade.®’ It thus
has every interest in removing obstacles to the liberalization of
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services. And in that regard, it basically shares the same goals as the
United States.

But there are several impediments to achieving this “offen-
sive” goal, which are in fact much more sociopolitical than strictly
commercial. For a long time, even a very long time, Europeans
mainly traded among themselves. That means they are used to
trading with countries that have the same level of development,
the same regulatory structure. The harmonization of the single
market considerably strengthened this tendency, to such an extent
that the very notions of import and export within the EU have
become merely a matter for balance sheets.

Not counting the European Union, it is with the United States
that Europe has the strongest trade relations. This, in fact, explains
why most of Europe’s disputes at the WTO involve the United
States.”! But this fact should not be misinterpreted. Euro-American
conflicts nevertheless oppose countries having a comparable level
of development and similar interests. For this reason, the so-called
regulatory conflicts pitting the EU against the United States have
tended to diminish, which suggests that their interpretations of
WTO rules are beginning to converge.”> Most of the differences
opposing them have to do with the legality of protection measures
(safeguard clauses, antidumping measures) in sensitive sectors. The
only unusual dimension in Euro-American conflicts has to do
with issues that we could call “societal” and that refer to conflicts
over social preferences, such as conflicts regarding the use of hor-
mones in beef or GMO:s. I shall return to that subject.

At this stage, it is important to understand that Europe’s vital
necessity to obtain new outlets for its industrial products and espe-
cially its services, is confronted with new trends that are all con-
verging toward a rising demand for norms on the part of Europe.

Europeans have a tendency to trade less and less among them-
selves and more and more with the rest of the world. For Germany,
for instance, the decrease in intra-European trade in its overall
trade figures is spectacular. In 10 years, it went from 65 percent
to 50 percent, a considerable drop. For Belgium, the figures are
even more drastic: the proportion of its intra-European trade has
gone from 80 percent to 65 percent. What makes this redeploy-
ment of trade toward emerging countries significant? It is the fact



62 Norms over Force

that it represents a shift toward emerging countries where the social
and environmental norms are incomparably lower than they are in
Europe and that these countries, at the same time, are catching up
to developing nations very, very quickly.*

For a long time, international division of labor was explained
from the perspective of the division of labor between Europe,
which would sell Airbus, and China, which would sell garments.
This is not a false view of reality, but it is changing so fast that
there is a risk of seeing countries such as China compete with
Europe in high value-added markets without allowing rise in qual-
ity products to produce a similar rise in wages. In other words, it
may well be that in certain areas, China can sell high-technology
products to Europe produced at much lower wages. Europe’s com-
parative advantage does not reside only in the fact that it sells high-
technology products, but also in the fact that it sells “expensive
labor.”** This “expensive labor” is the reflection of both the high
technological level reached in Europe and the high level of social
protection supporting it. In the face of China, then, the issue is
not to get it to open its market. This has already been achieved
and, to a large extent, much more so than in countries with a
similar level of development. However, as regards trade regulation,
everything remains to be done: assurances are needed that access
to the Chinese market is more transparent, that protection against
corruption is better guaranteed, that the rules of intellectual prop-
erty are better complied with, that Chinese development fits in
with the logic of sustainable development so that China does not
exert further pressure on the raw materials market, so that it does
not increase its comparative advantage without integrating envi-
ronmental constraints, and especially so that it does not use wage
repression to increase its advantage. Like the United States, China
is in the process of becoming an economic power that by its very
morphology will have systemic effects on the whole world regula-
tion system, not only on trade. The EU-China relationship can
be seen as a perfect illustration of Europe’s interest in normifying
globalization. For by acting the way it does, it is primarily seeking
to protect its social model.

Consequently, the meaning of its attachment to socialization
through trade is altered. The question is not only to wager on the
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fact that trade will soothe the savage beast to prevent war, but also
to wager that societies having neither the level of development
nor the regulatory culture of developed countries (nor even the
same priorities) can take part in a global game of which the rules
have been made together.

From that standpoint, is the WTO the most conducive struc-
ture for promoting Europe’s regulatory vision? The answer is
clearly yes, and this for at least three reasons: the first is that, in
general, when Europe files a complaint or is accused, the WTO
overwhelmingly finds favor with it. Between 1999 and 2004,
Europe won 13 disputes brought before WTO panels and lost
only 4 of them, all of these against developing countries.*® The
second is that the European Union does not have any real alterna-
tive to the multilateral system to promote its normative view. The
United States clearly plays the bilateral card to promote respect
for basic social or environmental norms when necessary because
it has noncommercial political assets in its hand.”” Europe does
not enjoy such room to maneuver. For it, the challenge comes
from China and India. Only a multilateral framework is likely
to influence these huge states. A third reason explains and justi-
fies the European preference for regulation through the WTO.
This organization is potentially seen as a “disciplinary institution”
that enjoys a real legitimacy to convince countries, particularly
developing countries, to convert not only to free trade but also
to its regulations. It is very eager to see sensitive problems such as
corruption handled at a multilateral rather than a bilateral level.?®
Europe views the WTO as an institution able to “soften” the bind-
ing character some of its social preferences may have on export
strategies in developing countries. That said, the results obtained
by Europe on the multilateral level are far from spectacular. The
example of core labor standards attests to this. For Europe, the
main thing is to avoid both a “social race to the bottom” and to
increase the legitimacy of the WTO by encouraging it to take into
account social questions and by strengthening the social image of
the European Union on the world stage. At the WTO conference
in Singapore in 1996, the principle of respect for core labor stan-
dards was accepted on condition that these norms would not be
used for protectionist purposes.>’
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At the Doha conference in 2001, the Europeans tried to place
the subject on the agenda once again, this time on their own. But
they came up against the hostility of developing countries, par-
ticularly India, which threatened not to sign the final declaration
if this question was tabled again.*’ Developing countries combat
the issue of core labor standards as much due to considerations
of political sovereignty as due to economic questions because
such standards do not take into account labor costs. They view
them as a remnant of a neocolonialist ideology.*! Actually, con-
siderable doubt subsists as to the effectiveness of core labor stan-
dards, even if European public opinion and trade unions attach
great importance to them. Indeed, if the defense of labor stan-
dards is perfectly in line with a rationale of protecting human
rights, it has never been proven that violating them has consti-
tuted a comparative advantage or has sparked a “race to the bot-
tom.” Without trade unions, Chinese wages have quadrupled in
30 years, whereas with powerful trade unions, Brazilian wages
have stagnated.*

The call for a joint organization combining the ILO and the
WTO has had little success. Having had their fingers burned
with the failure of Seattle, the United States now privileges a
bilateral framework to promote its interests in this area.*” As
a result, the Europeans have ended up being much more stig-
matized by developing countries than the United States, for
Europeans are the ones who prove to be the most demanding as
regards the setting up of a multilateral normativity in environ-
mental matters and labor standards.** It should nevertheless be
noted that sustained European interest in this question is due to
the fact that Europe continues to have an industrial base that is
in competition with emerging countries. Its industrial special-
ization is not flexible enough. It is built on static positions, the
search for sources of income and exploitation of existing areas
of specialization. This is what distinguishes it from the United
States, which is more flexible, especially in the area of technol-
ogy and service industries.*

As a consequence, Europe is obliged to revise its goals downward
and fall back on a bilateral strategy, at least as regards core labor
standards, the defense of which is now integrated into the broader
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framework of the fight for “decent work.” Europe prides itself in
having sanctioned Belarus and Myanmar for violating core labour
standards. But these are isolated and largely disqualified regimes
that do not constitute a threat to European interests. Europe thus
gives the impression of levying sanctions only on states that can do
it no harm.

The Norms Europe Stands For

Europe’s capacity to establish and export norms should not be
underestimated. On the contrary, with the expansion of the
European common market, Europe has adopted even stricter
norms that pertain not only to its member states but also to all the
economic agents that want to get into the EU market.

The EU’s economic partners are forced to adapt to those
norms, since the European market is one of the largest and since
norms concerning environment, health, and sustainable develop-
ment are becoming more and more compelling. In those fields,
European norms are becoming the highest in the world and,
therefore, Europe is the norm-setter at the global level.** A coun-
try exporting agricultural products will be very careful in intro-
ducing massive use of GMOs if it knows that Europeans will not
tolerate them.

This role of norm-setter was long fulfilled by the United States.
Today, Europe has taken over from it.*’
this: Europe is the most integrated market in the world and it is the
one with the highest norms. To demonstrate this, I will provide
three examples. They concern what is known as e-waste (WEEE—
Waste Electrical and Electronic Equipment), restrictions on the
use of hazardous substances (RoHS) in electrical and electronic
equipment, and finally the regulation, registration, evaluation, and
authorization of chemicals (REACH).

WEEE is designed to increase recovery and recycling of electrical
and electronic equipment by extending producer responsibilities,
since consumers can return free of charge all regulated equipment

Two factors account for

for reprocessing and recycling in exchange for incentives to produce
environmentally friendly equipment. Under REACH legislation,
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chemical products will undergo a registration procedure followed
by a safety evaluation.*®

The WEEE, RoHS, and REACH programs are already influ-
encing other actors. RoHS for example is regarded by the United
States as the biggest change in electronics in the past 50 years.*
REACH also constitutes a source of enormous change for U.S.
firms, which must now comply with European regulation. But at
the same time, REACH is extremely influential in the sense that
it has forced the U.S. Congress to work on national legislation on
issues drawn from the European experience. In the United States,
the influence of the EU is visible in the action of the various mem-
ber states, such as their support for the Kyoto protocol. Many states,
influenced by European laws, have adopted more compelling leg-
islation than what federal laws require on the issue of the e-waste.
Nevertheless, this has not prevented the American government
from using diplomatic means to combat the realization of REACH.
They fear that such legislation constitutes an obstacle to free trade.
Actually, the American position mirrors that of American busi-
ness, which does not want to adapt to European constraints.>’ The
European common market is a considerable source of normative
influence, provided Europe has a homogeneous rule system and
an attractive market. This passive and almost mechanical influence
does not exclude the development of a more active policy of norms
exportation.

In this regard, competition policy is one of the most powerful
instruments in the hands of the EU. Strictly speaking competition
policy refers to the rules that are designed to prevent market play-
ers from forming cartels. In fact, in a broader sense, for a given
market, it refers to provisions intended to distinguish between
economic agents by means of innumerable regulatory obstacles.
Respect for competitive rules is thus an issue in Europe’s internal
market as well as for its trade policy.

The stakes are high since Europe is not only the largest solvent
market in the world and the leading economic power, but also the
first in world investments.

A genuine risk of cartelization does exist because most global
investing is done through mergers and acquisitions, thereby
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automatically increasing the likelihood of market concentration.
Faced with this risk, Europe has considerable means at its disposal;
their import was evident on two different occasions involving two
different issues: when in 2001 a European court, on the basis of
extraterritorial powers, effectively prohibited the merger of two
American companies (General Electric and Honeywell Bull); and
in 2007 when this same court condemned Microsoft for having
eliminated its competitors from the operating systems market by
denying them access to technical information on Windows. What
stands out in this affair is both the fact that Microsoft was con-
demned in Europe but not in the United States, and also that it was
an American company that brought charges against Microsoft in
Europe as if it considered it would be easier to do so in Europe than
in the United States.”!

The condemnation of Microsoft is evidence of a European
conception of competition that is today different from that of the
United States. In Europe’s eyes, competition must not only provide
an advantage for the consumer but also ensure the continued exis-
tence of market competitors. In other words, there can be no genu-
ine competition in the absence of genuine competitors; whereas for
Americans the competitive structure of the market itself is of less
importance than the advantages to be derived by the consumer.
Microsoft’s quasi-monopoly would, in the latter perspective, have
been acceptable if the consumer were to benefit from a steady price
reduction.

The other aspect of competition has to do with the rules
guaranteeing fair competition between economic actors. For Europe
this aspect—at a time when its trading patterns have been changing
radically and rapidly—has become increasingly important. As long
as Europe remained an introverted economic area, the rules of com-
petition concerned only countries with strict norms. Conforming to
rules governing intellectual property, for instance, had never been a
major issue for Europe as long as it traded within its borders or with
the United States and Japan. Today the situation is entirely differ-
ent since trade has been expanding with emerging countries whose
norms are looser. Europe thus has an impressive roster of normative
cases to settle, one that is closely linked to its commercial policy.



68 Norms over Force

In fact, until around 2005, Europe tried to put through
its normative agenda via a multilateral channel known as the
“Singapore issues” (investment protection, competition, transpar-
ency, and trade facilitation). But after the 2004 failure in Cancun
and the deadlock in the WTO multilateral negotiations, Europe—
without admitting as much—decided to explore bilateral ways
to advance its normative agenda. And it is obvious why. When
80 percent of imitations intercepted in Europe are of Chinese
origin, it would appear legitimate to address China directly, rather
than waiting for a multilateral solution. All the more so in that
the issue in this case was less the drawing up of new rules than
their effective application. Europe willingly admits that, when it
comes to issues other than tariffs, it has more success in bilateral
than in multilateral negotiations. Moreover, Europe is in the pro-
cess of tightening provisions concerning intellectual property in
its bilateral agreements, coming closer to the United States that
has always considered that, in such matters, bilateralism was more
effective than multilateralism.

Since 2006, Europe’s trade policy has taken a bilateral turn so
as to take root in emerging countries, particularly China that is its
leading commercial partner.

Faced with public scepticism as to the advantages of globaliza-
tion, Europe knows that it can prove its effectiveness and its legiti-
macy only by demonstrating that the opening of new markets will
lead to the creation of jobs in Europe.

Today it is countries with high growth potential that Europe is
most interested in. To meet its objective Europe intends to deploy
its battery of norms in the key areas of respect for intellectual prop-
erty, access to government markets, and discrimination against
foreign investors, not to speak of the fundamental social norms
concerning environment, energy efficiency, and human rights.
There is, of course, the risk that its commercial policy will then
be overburdened with conditions, all the more restrictive when
the balance of power is in Europe’s favour. The issue should be
squarely faced, all the more so in that it is clear that Europe has
no intention through these agreements of relaxing its control over
sensitive aspects of agricultural production and even less so over the
movement of people.
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The Defense of Nonmarket Values

Globalization, as we have seen, has a powerful ability to reveal
social preferences. It highlights what societies are attached to
when they find themselves confronted with dynamics of open-
ness. And this is precisely what has happened in recent years.
Europe has thus been forced to realize that opening up markets
clashes with collective choices it was attached to, whether they
pertain to agriculture, the environment, food safety, or its social
model. In other words, the defense of nonmarket values boils
down to considering that free trade does not necessarily produce
well-being (see table 3.1).

Enforcing moral, social, cultural, or religious values on the
opening of markets is not in itself a new phenomenon. In 1927, the
International Convention on the Abolition of Import and Export
Prohibitions and Restrictions explicitly examined the subject.
Moreover, the GATT and the later WTO accords include a con-
siderable number of provisions allowing them to suspend imports
of a given product that is harmful to health, the environment, or
the preservation of rare species, provided that scientific evidence
has been demonstrated. The three best known mechanisms are
the SPS accord (Sanitary and Phytosanitary Measures), the TBT
(Technical Barriers to Trade), and article 20 of the GATT that
allows each state to develop its own rules in terms of health and
the environment as long as these protection measures are not dis-
criminatory or used as disguised trade barriers. In fact, WTO case
law has had a tendency to base its analysis—through its panels—on
this very article 20 and hand down its decisions in reference to it
when contlicts opposing free trade and environmental preservation
were brought before it.

Table 3.1 Europe’s nonmarket preferences

enforceability of environmental rules on
opening markets

use of the precautionary principle
multifunctionality of agriculture
respect for core labor standards

respect for cultural diversity
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The two most famous panels in this area are the Shrimp-Sea
Turtle Panel and the Gasoline Panel. Europe was not involved in
these two emblematic panels, because in both cases the complaint
was lodged by the United States, against Asian countries in the
shrimp-sea turtle dispute and against Latin American countries
in the case of gasoline. Europe nevertheless paid close attention
to the WTO ruling because it set a precedent that could be very
instructive for it. In the shrimp dispute, the United States justified
closing their market to shrimp imports by the fact that the rules
regarding the type of nets used in Asian countries endangered the
conservation of sea turtles that were caught in these nets. In the
gasoline case, the United States claimed that Latin American oil
products did not comply with American environmental legislation.
Certainly, in both cases, the ruling was not directly in favor of
the United States.”* But in substance, the WTO acknowledged the
legitimacy of using environmental laws to prohibit imports. The
European Union saw this as moving in the right direction in that
the WTO now seemed prepared to take environmental concerns

more into account.>

The Environmental Preference

Why then does Europe insist so much on better coupling of trade
and environmental protection when provisions whenthat can pro-
tect the environment and, moreover, WTO case law seems to be
going “in the right direction”? Because it believes that WTO pro-
visions such as SPS and its precedents are insufficient to provide
a stable and lasting guarantee for its environmental preference.
Therefore, it would like to see the WTO also enact clear trade
restrictions in the name of environmental protection, as is the case
in Community law, thus moving beyond raising environmental
issues in panels with a fluctuating jurisprudence. At the Doha
conference, in eleventh-hour negotiations, Europe managed to
put examination of the consistency of Multilateral Environmental
Agreements (MEAs) with WTO rules on the agenda.>*

The second reason has to do with the fact that social pressure in
favor of stricter environmental rules has intensified. In 1991, when
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the predecessor to the WTO—the GATT—had to settle a famous
dispute (tuna-dolphins) in many ways similar to the shrimp-sea
issue, the ruling was not in favor of the United States. At that
time, Europeans applauded the GATT decision because it refused
to link trade and the environment.® In ten years, a real Euro-
American chassé-croisé has taken place in environmental matters.
The United States has tended to lower its requirements in this
regard while the Europeans have had a tendency to raise them.
Why? There are several explanations.

The first is institutional in nature. Environmental issues in
a broad sense have gradually been integrated into the sphere of
Community jurisdiction. This “communitarization” has system-
atically worked in the direction of higher standards, beginning
with the Single European Act, which came into force in 1987.
It provided a legal support to environmental preservation and
harmonization of standards on the basis of a high level of protec-
tion. In 1993, the Maastricht Treaty for the first time ratified the
precautionary principle as a guiding principle for EU action. The
Amsterdam Treaty in 1997 confirmed Europe’s concern for envi-
ronmental questions, calling on the EU Council and Parliament
to attain high standards in the areas of health, food safety, protec-
tion of the environment, and consumer rights. These questions
entered the sphere of co-decision, thus reinforcing the influence
of European citizens in the field of European decision making.>®
And so, institutional and political logics conjugated with an out-
come that considerably raised the environmental stakes in Europe.
Since there are now only European consumers, sanitary and envi-
ronmental regulations necessarily end up engaged in a process
of strong harmonization. It is in the interest of economic agents
to limit the obstacles to the penetration of their products, while
citizens are entitled to demand similar health and environmental
guarantees once products are freely circulating, bearing in mind
that risks disregard borders.

The second explanation is a result of the demand for increased
democratization of European institutions, a demand constantly
reiterated since the Maastricht Treaty. This trend has been con-
firmed by implicating Parliament in environmental choices. In
fact, between 1984 and 1994, the precautionary principle was
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enshrined in 27 European Parliament resolutions.’” The European
Commission was not to be outdone. In February 2000, it called
for the precautionary principle to be extended to health risks on
the basis of scientific evidence, an examination of the potential
benefits and costs of action (or of lack of action), and the level of
risk that the European public was prepared to tolerate.>®

In December 2000, the Nice Summit confirmed the new
European philosophy as regards precaution while modifying it on
two points. For one, it noted that it may not always be possible to
make accurate risk assessments due to lack of scientific evidence
or due to averred and immediate risk. It also emphasized social
acceptability of risks and consequently the necessity to integrate
public acceptability of risks at each stage.”

The environment thus became a major political issue in Europe.
Three essential factors institutionally favored its rise in importance:
It is one of the areas that best lends itself to the production of norms
because there is a need to constantly set rules, ceilings, quotas, and
other such parameters.

It is also an area in which European political integration can
gain in legitimacy as long as it allows the production of high-
standards goods and services. No one in Europe can complain
about the Europeanization of health and environmental norms,
except, of course, social groups or professions who want to take
advantage of low standards. Lastly, the environment is the ideal
area for sharing sovereignty, obliging Europe to speak and act
with one voice once a collective decision has been made. Unlike
a nation-state—such as the United States—that can change its
mind, the Community rationale “locks” its various member states
into choices that it can repudiate only at prohibitive cost. As a
political ensemble, the European Union by definition has greater
trouble than a nation-state in defining a common position. But
once this position is adopted, the unified position exerts a “mass
effect” both by the aggregation of forces and by the impossibil-
ity of pulling out of the agreement. Moreover, due to the logic
of integration, even in the absence of an identical risk assess-
ment in all countries, European legislation tends to align itself
along the countries that are the most demanding in terms of risk
assessment.®’
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The environment, and more especially climate change, is not
only a part of Europe’s political agenda but also participates in
the construction of its international political identity. It offers the
Commission an opportunity to consolidate its legitimacy not only
among the member states, but also among the European pub-
lic, which is particularly sensitive to this topic. It is also by its
nature—a public good—a political object that lends itself to the
logic of de facto communitarization through European policy.
And finally, it is an instrument of political distinction enabling
the EU to structure its difference, particularly with regard to the
United States.

However, Europe committed itself in April 2007 to reduce by
20 percent its emissions of greenhouse gases by 2020 (and even
by 30 percent if a reduction of this kind was accepted by the
other states) and then by 50 percent before 2050, keeping 1990
as the reference year. In the Kyoto agreement, the reduction of
GHG for Europe was fixed at 8 percent between 2008 and 2012.
By being the first geopolitical region to commit itself to After-
Kyoto targets, the European Union effectively fixed the norm
that was to be central in the international negotiations held in
Bali in December 2007. But Europe must meet two challenges.
The first is to be exemplary in environmental matters, not simply
in rhetoric but in practice. Yet on this score the results are not
yet in.

In 2010, according to the Commission’s own estimates, GHG emis-
sions in Europe of the 15 will only have been reduced by 0.6 percent
below the 1990 level, whereas Kyoto stipulated an 8 percent reduction
by 2012. For Europe of the 25, the outlook is more encouraging, but
not necessarily significant; the former Eastern Bloc states are closing
out the polluting factories left over from the Soviet era. In 2004, the
GHG emission levels for Europe’s 25 were at their highest since the
adoption of the Kyoto Protocol in 1997. The black spot for Europe
remains road and air traffic. In addition, the proportion of European
exports with high carbon intensity is superior to that of the United
States or China, which renders attempts at tax importations of pollut-
ing countries hardly credible.

For Europe, to set an example is a crucial issue, but the out-
come remains uncertain. A political strategy capable of inciting
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the emerging countries to share this approach is needed, not to
speak of the fact that the United States might be reluctant to see
these countries absolved from taking meaningful steps before 2020
as proposed in the latest UN development report. It will be most
difficult. Yet it is only by such criteria that European nations can
continue priding themselves on being “a green power.”

Europe thushasa comparative political advantage in environmental
matters, first, because it enjoys undeniable leadership—based on its
know-how; second, because it is for Europe that the adjustment to
climate change is the least costly (the European Union contributes
only one-sixth of the greenhouse gas emissions although it repre-
sents 25 percent of the world GDP); last, because it probably enjoys
an economic advantage in the area of clean technology it can likely
capitalize on. It remains for Europe to convince the other world
actors to enter the playing field as soon as possible so that its political
advantage is not minimized by a short-term economic advantage if
it happened to be the only one to embark on a bold environmental
policy.

The institutional dynamic is, however, not the central explana-
tion. If Europe has managed to wrest leadership from the United
States in environmental matters, it is basically because the various
member states have acquired a common environmental awareness
that, in fact, has arisen from very different experiences. Conversely,
the United States is confronted with an “environmental counter-
revolution” that encourages political, economic, and even reli-
gious forces to see environmental protection either as a new form
of paganism (Pat Robertson), or as the greatest threat to Texas
after illegal immigrants (DeLay), or, more prosaically, as a lack of
income for the oil industry or as an attack on the American way
of life based on wanton consumption of nonrenewable resources.*!
In fact, American environmental groups seem more than ever on
the defensive, ascribing their decline to that of liberal American
values. “Our death is a symptom of the exhaustion of the liberal
project.”®® There is thus indeed a certain consistency between the
rise in neoconservatives, the political influence of fundamentalist
movements, the decline of environmental values, and the claim
of an “American exceptionalism” that apparently encourages it to
wrestle free from environmental constraints and discipline.
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The Controversial Use of the

Precautionary Principle

Europe’s environmental policy has moved in a different direction.
It has been considerably driven by the Scandinavian countries and
Germany. Europe’s reappropriation of the precautionary principle
owes much to Germany’s influence, which during the 1970s devel-
oped the concept of Vorsorge (precaution) and whose entire environ-
mental policy hinges on this principle. To protect German forests
against acid rain, the authorities were prompted to make drastic
reductions in sulfur emissions well before scientific knowledge had
clearly decided on the causes of deforestation.®® In 1990, the minis-
terial declaration on the North Sea was a major step toward inter-
national recognition of the precautionary principle. This principle
is defined as a recourse to preventive measures designed to avoid
damage even in the absence of scientific evidence of a link between
the emission of certain toxic substances and their supposed effects
on the environment.®* But even if Germany was always in the
lead, it was not the only one to defend a very active environmental
policy. Denmark and the Netherlands were also very involved in
this area. This green troika within the European Community in
turn benefited from the accession of countries with a strong envi-
ronmental culture such as Sweden, Finland, and Austria. All these
countries had either a strong environmental tradition or relatively
powerful or influential green parties.®

This said, the remarkable fact in Europe is not so much the
influence of green countries as the extension of this green culture
to a whole swathe of Europe that was not sensitive to it until then.
How did this contagion occur? This is where the question of politi-
cal experience plays its full role. Indeed, most European countries
were, beginning in the 1980s, either confronted with environmen-
tal or health crises, or strengthened by the existence of a European
political framework able to take charge of their concerns.

Great Britain for instance never appeared to be a particularly
green country. But the existence of a European environmental
policy enabled it to promote its own agenda, dominated by a
strong sensitivity to animal protection. Great Britain thus nat-
urally formed alliances with the green countries of northern
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Europe to put forward a series of provisions that were favorable
to animal protection.®® France did not have the image of a coun-
try with a particularly developed green culture either, especially
because of its nuclear program. But through food safety issues
this awareness was heightened, thus feeding the development of
a particularly vigorous European policy in this area. France, a
country with a strong culinary tradition, was the first European
country to be confronted with the issue of GMOs, because it was
in France that in 1997 the first applications for a license to intro-
duce GMOs were filed on the European continent. For refer-
ence, GMO technology involves isolating genes in an organism,
handling them in a laboratory and injecting them into another
organism to increase product yield and resistance to pests, thereby
reducing the use of herbicides and pesticides. At first, France
nevertheless approved the application and forwarded it to the
Commission. The Commission in turn consulted the member
states. But seven of them rejected the license, on the grounds that
the health guarantees offered were insufficient. Due to the lack
of agreement, the decision went up to the environment ministers,
who refused to vote in favor of an authorization to introduce
genetically modified corn on the market. But after a favorable
scientific opinion, in February 1997 the Commission authorized
the sale of GM corn. France went along with the Commission’s
recommendation before backtracking one week later under pres-
sure from the environment minister. In February 1998, the Jospin
government again authorized the planting of GM corn. This time
it was NGOs, including the Confédération Paysanne, that filed an
appeal with the Conseil d’Etat. In September 1998, this institu-
tion handed down its ruling. It revoked the decision to authorize
the production of GM corn on the grounds that it took inad-
equate account of the precautionary principle. The Conseil d’Etat
decision was in turn reinforced by a European Court of Justice
(ECJ) decision, considering that the GMO issue came under the
sphere of shared competences between the European Union and
the member states and thus invalidating the Commission’s posi-
tion that had authorized putting GM corn on the market. In the
case in point, the ECJ emphasized the right of each member state
to use the precautionary principle and thus to restrict or prohibit
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the use or sale of a product presenting a risk to public health or
the environment.®” The ECJ decision would prove to be essen-
tial, because it would enable several member states to justify their
opposition to the marketing of GMOs products.

As a result, the Commission in Brussels was prompted to back
down and to declare in 1999 a moratorium on new applications to
approve GMOs.%®

What is interesting to note in the case of GMOs is both the
power acquired by the precautionary principle in conducting
European policy as well as the way in which the various European
experiences combined to fashion—not without difficulty or
contradiction—a relatively ambitious European environmental
policy.

This “combination of experiences,” however, would have not
acquired the influence that it did on the definition of European
policy if different countries had not been faced with very serious
environmental or food crises, among which, the mad cow crisis
was decisive. It broke out in 1995 when the British government
announced that 10 people had been discovered to be infected with
Creutzfeldt-Jakob disease. This crisis, which would lead to the
death of about 100 people, was to have two consequences. It would
prompt deep wariness in Europe with regard to health regulation
authorities and by the same token a demand for the reinforcement
of precautionary measures throughout Europe. It also gave rise to
a very strong sensitivity to health and environmental questions, a
sensitivity attested by the vigor of the debate on GMOs. European
reticence toward GMOs or the use of hormones in beef is largely
due to public concern regarding the development of an industrial-
scale agriculture driven by a profit rationale and prepared to take
considerable health risks in pursuit of this logic. This concern cor-
responds not to one but several converging reasons: the loss of
trust in national health regulation bodies following certain regula-
tion crises, European sensitivity to culinary art, the fear that crops
would be contaminated by GMOs due to physical proximity, and
the memory of genetic engineering in Germany. All these ele-
ments converge toward a collective anxiety that has no equivalent
in the United States,* particularly because they have not had any
serious environmental crisis in the past 20 years.
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The idea of “shared risks” has thus become central in the con-
struction of a European identity as regards the environment. This
collective awareness of sharing the same risks naturally leads to
a European demand in environmental matters expressed in the
publication by the Commission in the year 2000 of a white paper
on food safety. It is reflected by the very strong increase in the
European regulatory mechanism starting in the mid-1980s (use
of hormones in beef and milk, GMOs, biodiversity, ecolabeling,
issues of waste, global warming, recycling of junked vehicles, ani-
mal feed, biosecurity, recycling of electronic components). Now
on all these subjects, American legislation is either less stringent or
nonexistent.”’

Today, it is on the question of GMOs that the differences
are most perceptible. In the United States, everything has been
done to encourage the authorization of GMO crops, even side-
lining the Environmental Protection Agency.”! As a matter of
fact, in 2002 the European Union had not granted any more
than 18 licenses for biotechnology products, only nine of which
involved GMOs, whereas the various American agencies had
granted 58 such licenses, including 50 for GMO crops.”” Three-
quarters of the plantations of crops containing GMOs were thus
concentrated in the United States, whereas they are practically
nonexistent in Europe except for experimental purposes. Today
over 60 percent of the foodstuffs sold in the United States con-
tain GMOs, which shows to what extent this biotechnology is
established in the United States and how strong the difference
remains with Europe. Remember that Europe has just put an end
to the moratorium on GMOs, while subjecting the marketing of
any GMO product to stringent traceability requirements. The
conflict with the United States thus remains far from settled, as
attests Washington’s decision to lodge a formal complaint regard-
ing this issue with the WTO.

Thus, as for the environment, Europe would like to recognize
the precautionary principle not only recognized in its case law but
enshrined at the WTO. But it must face planet-wide skepticism
on this issue. The United States believes that existing safeguards
are entirely sufficient and harbors extreme wariness with respect
to the precautionary principle. As for developing countries, they
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see it either as a luxury of the rich unthreatened by hunger, or as a
new strategy designed to prevent them from entering the northern
markets.”” It must indeed be clearly understood that this preference
for the environment is not a purely abstract one. For although it
may reflect irrefutable social preferences, it also expresses interests
that lead the European Union to have a much more ambivalent
attitude than it might appear to have. As regards biosecurity, for
example, Europe successfully demanded recognition of the pre-
cautionary principle in the Cartagena Protocol on Biosafety in
order to restrict consumption of GMOs. But when certain devel-
oping countries demand broad-sweeping international controls
on the subject, they come up against European opposition keen
to regulate the use of GMOs in the agriculture industry, but not
in the pharmaceutical industry, a distinction that seems highly
debatable. In this case, restrictive norms are clearly intended to
protect commercial interests.”*

Defense of the Multifunctionality

of Agriculture

The other collective preference the European Union clearly dis-
plays has to do with agriculture, or more precisely with the prin-
ciple of multifunctionality of agriculture. Sketched out during the
Uruguay Round under the term “integrated rural policy,” multi-
functionality was defined in 1999 prior to the Seattle Summit. The
idea is simple. It claims that agriculture is not a type of production
like any other, because farmers are not there merely to exploit the
land like a miner exploits a mine. They live in the midst of an
environment that they cultivate and preserve. Agriculture thus
has noncommodity functions that prohibit viewing farmers as the
miners of the twenty-first century.”

The European Union has naturally strived to formulate this posi-
tion of principle in order to counter critiques coming from those
who, especially at the WTO, are demanding that the Common
Agricultural Policy (CAP) be dismantled in order to open markets.

This configuration of positions could lead one to believe that
there is a zero-sum game between the multifunctionality of
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European agriculture and the free trade of agricultural foodstuffs.
But in reality, the equation is infinitely more complex than that,
because the opponents involved are far from constituting unified
or stable groups.

Actually, the European Commission understood a long time
ago that the “original CAP model” was simply no longer adapted
to the conditions of European and world agriculture. Its produc-
tivist logic, which was understandable in the 1960s, ended up
increasing the distortions within the agricultural world (because
bonuses were given to the most productive) with respect to the
world market and destroying the environment (because overpro-
duction was rewarded). Matters have reached a point where the
CAP, once held up as a model of multifunctionality, has managed
to destroy this so-called multifunctionality, the basis of which
remains sustainable development. This explains the necessity to
modify the CAP without, for all that, giving the impression that
such amendments are being made on the impetus of external
constraints.

Using the argument of opening up markets to justify CAP reform
had a dual disadvantage: it became even more illegitimate in the
eyes of farmers—due to its being imposed from the outside—and
lost all margin for negotiation with net exporters of agricultural
products. Reforming the CAP under external constraints in the
long run boiled down to eroding the very idea of multifunctional-
ity. And so the political message was reinforced that CAP reform
above all meets internal considerations and that it is on the basis of
such considerations that Europe’s bargaining position on agricul-
ture can be inferred.”

To depolarize the situation, Europe thus began breaking down
the problem, distinguishing three aspects of what is called agri-
cultural protection: (1) export subsidies, which harm exporting
developing countries while aggravating imbalances within Europe
to the benefit of certain privileged farmers; (2) border protection,
which aims to protect the local production of certain products such
as meat, wheat, and sugar; and (3) internal support measures that
aimed to sustain farmers’ incomes while encouraging them to con-
vert to more multifunctional activities.
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By breaking down the problems, Europe seeks to rebuild its
defense. It is no longer a question of defending agriculture across
the board, but of defending multifunctionality as long as it does
not introduce strong distortions on the world markets. In the long
run, it is thus bound to accept the disappearance of export subsi-
dies and to modulate its border protection, but to also maintain
support for its farmers.

The implementation of this new framework nevertheless
comes up against considerable obstacles. The first arises from
the main agricultural exporters in the South, such as Brazil, to
accept this delinking of agricultural protection. Their goal is to
conquer northern markets and they consider that Europe aims
to delay this inevitable perspective by any and all means. The
second problem comes from the fact that Europe as a mercantilist
actor can advance toward deprotection of its agriculture only if it
is controlled; only if other countries that strongly subsidize their
agriculture follow suit, such as the United States and China;
only if exporters of agricultural products too agree to open their
markets; only if, lastly, the concessions made by Europe in agri-
cultural matters are accompanied by an opening up of indus-
trial markets in countries such as Brazil and India. If we add to
that the extreme complexity of negotiations and the very large
number of actors involved in them, the outcome is a deadlocked
and confused situation. From patent failures (Seattle, Cancun) to
semi-successes (Doha, the Geneva Accords of 2004), the world
trade system is making no headway because the countries of the
G-20 have managed to polarize negotiation around a simple
principle: the South will make no industrial tariff concessions
as long as the countries of the North, particularly Europe, have
not made any more specific commitments regarding the reduc-
tion of their agricultural protection.”” There is nothing surpris-
ing about these deadlocks and this slowdown in themselves. The
fact that the U.S. government has had such difficulty getting the
Congress to adopt a free trade agreement with Central America,
whose exports do not exceed those of the state of New Jersey,
demonstrates that the preference for free trade remains structur-
ally weak throughout the world.”®
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In response to this situation, the European Union can assert
that the agricultural protectionism it is criticized for in no way
constitutes an operation of “development denial” to the countries
of the South. In fact, none of the southern hemisphere countries
share common interests on agricultural questions. Except for the
large agricultural-exporting countries such as Brazil, Thailand, or
Australia, all the other countries of the South will be penalized by,
the opening up and deprotection of European markets particu-
larly those nations that enjoy preferred access to European mar-
kets. Actually, there is a divide among the countries of the South
between net importers of agricultural products, for whom opening
markets and ending subsidies would increase their agricultural bill,
and net exporters, who would benefit from the unlikely reduction
in support.”’

But however justified, this line of defense seems threatened by
the logic of nondiscrimination that rules world trade. Intuitively,
it may seem “useful” or “reasonable” to grant privileged access to
the less advanced countries of the South. But besides the fact that
it seems difficult to define the principle and conditions on which
to exercise this discrimination, it is hard to see why it would apply
more to agriculture them to other products. Reference to multi-
functionality could then be made to justify such discrimination.
But there is no broad consensus on its meaning. Moreover, if a
decision is made to grant sugar from Mauritius privileged access
to the European market, it would be less to protect the multifunc-
tionality of Mauritian agriculture than to protect a source of guar-
anteed income that Mauritius would enjoy due to the privileged
access. This income would then act as a disincentive for Mauritius
to diversify its agriculture.

Collective Preferences as Doctrine?

All this brings us back to our point of departure: to know under
what conditions Europe can assert recognition of nonmarket social
preferences as a general means of regulating globalization and not
only as a set of ad hoc provisions that can reduce the social impact
of market liberalization in a given area.



NORMS FOR WHAT PREFERENCES? 83

This is precisely the task that European trade commissioner
Pascal Lamy set out to accomplish toward the end of his term,
by publishing a substantial document entitled “The Emergence
of Collective Preferences in International Trade: Implications for
Regulating Globalisation.”® This essay, which did not receive
the Commission’s imprimatur, provoked considerable reaction in
Great Britain. To a certain extent, this text tends to admit that
the effect of norms stops where more fundamental political issues
step in. When facing the social resistance that usually confronts
the opening of markets, it is not so much norms that are needed
(still, they are), but political choices, on which new norms can be
grafted. Without analyzing it in depth, Pascal Lamy’s argument
can be summarized thus: The dynamics of international trade are
increasingly interfering with nonmarket social preferences that tra-
ditional regulation as practiced by the WTO will have more and
more difficulty handling because they will place the liberalization
of trade at odds with strong social, cultural, and identity issues.?' In
other words, trade conflicts will become less and less classic trade
disputes because they will conflict with different collective pref-
erences. For the moment, there are no guidelines available in the
international system that can be used to settle a dispute between
trade preferences and environmental preferences, or between trade
preferences and social preferences. Furthermore, even if there were
aspects of governance capable of arbitrating some of these con-
tlicts, the global institutions that would settle a hypothetical con-
flict between trade norms and health norms do not exist.

World governance thus has a structural deficit in the hierarchy
of norms. To compensate for this deficiency, Pascal Lamy has out-
lined a sort of provisional honorable exit that would involve having
the WTO recognize the existence of collective preferences that
can be enforced on the market to create compensatory mechanisms
for actors who suffer from the imposition of these preferences. In
the case of agriculture, for instance, Europe would have the right
to protect its agriculture and its farmers even if this protection put
certain countries at a disadvantage, but in exchange, the exporters
who lose out would benefit from financial compensation to make
up for this loss of income. The right to protection would thus be
acknowledged, but this preference would have a cost.
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In any event, Pascal Lamy thus proposes a system unlike the
traditional safeguard clauses recognized by the WTO, of com-
pensations to be paid immediately to the “victims” (producers) of
the safeguard clause. Defense of collective preferences would thus
be paid for twice: by protecting a market from the entry of less
expensive products and by compensating those whose access to
the market, the European market in this case, would be blocked.
Why should Europe accept such a system? One reason might
be that Europe needs to protect its agriculture due to the wide-
ranging social utility that agriculture fulfills. But there is more
than that. For the past few years, the Commission—or in any case
certain departments of the Commission involved in development
issues—has begun to understand that the approach to liberalization
through reciprocal trade concessions as practiced with developed
countries cannot be extended to developing countries. That is because
the key to development in these countries is not necessarily the
opening of their markets but internal socioeconomic reforms. In
other words, negotiations should not involve opening European
agricultural markets in exchange for opening southern industrial
markets, but opening northern markets in exchange for macro-
economic conditionality. But such an approach is notoriously
complex to implement, all the more so as it introduces a hiatus
between European concessions on agriculture and the economic
and social reforms in the countries of the South. That explains
the mixture of common sense and self-interest with which one
might ask why Europe should really sacrifice protection of its
agriculture, if the trade-off for this sacrifice is arbitrary access to
uncertain or relatively uninteresting markets.®?

This idea of resorting to social and identity safeguard clauses
has already been discussed by John Jackson and Dan Rodrik.®?
But it encounters several difficulties, including knowing who
validates the collective preferences in the nation or in an entity
such as Europe. Who makes sure that these preferences really
reflect the people’s mandate and not the dictates of certain inter-
est groups?®*

For neoliberal economists, the assertion of collective preferences
is based on doubtful reasoning that causes one to lose sight of the
one and only arbitrator of preferences: the consumer. Consumers
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are the ones who should decide if they wish to eat beef with hor-
mones or not. It is also their responsibility to decide on the poten-
tial harmfulness of a product for which the risks are not formally
established. Along these lines, making an issue out of collective
preferences would thus merely be a new form of protectionism that
Europe is trying to establish to protect its agriculture.®®

Obviously, gaining recognition for collective preferences runs
up against considerable obstacles, and converting sectional interests
to collective preferences is not self-evident. But at the same time,
the reduction of all preference conflicts to conflicts of individual
preferences is hardly convincing. Consumer freedom is purely aca-
demic when it is reduced to a choice between a potentially harmful
but inexpensive product and an expensive product free of all risk.
In other words, if beef with hormones is considerably less expen-
sive than traditional beef, consumer choice will be dictated not
by preference but by income. It cannot be denied, then, that with
regard to certain risks, the assessment and the means of assessing
these risks vary from one country to another, from one society to
another, and that, very often, the appreciable difference that results
is more cultural than strictly scientific. It would for instance be dif-
ficult to explain the strong aversion German public opinion has to
GMOs without taking into account the trauma caused by genetic
engineering during the Nazi era. It would also be groundless to
analyze French support for agricultural protection solely in terms
of political clientelism; it may be an essential factor, but it does not
explain everything. The French relationship to food and the rural
world also has a historical dimension. It is not entirely ossified, but
it cannot be disregarded either.

This is why, although the notion of collective preference may be
debatable, it cannot be rejected out of hand merely on the grounds
that it purportedly contravenes the rules and principles of free trade.
And in fact, the WTO has already outlined a substantial number
of measures that can be opposed to the unconditional opening of
markets.®® Steve Charnowitz proposes taking the issue of collective
preferences seriously, but he suggests that a distinction should be
made between preferences that reflect a strictly internal preference
and those that have to do with a preference likely to obligate other
actors to adopt one’s own preferences.®’
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In the case of beef with hormones, one can perfectly accept the
idea that Europeans want to guard themselves against this type of
food rather than compel others to give it up (internal preference).
On the other hand, when the United States declares an embargo
on cat and dog fur, it naturally calls up an internal social prefer-
ence (animal protection), but the goal is more ambitious because it
aims to make China abandon certain practices. Thus there can be
collective preferences that hardly clash with other’s interests and
collective preferences more universal in scope (core labor stan-
dards) that aim precisely to modify the collective preferences of
other societies. This distinction, although methodologically inter-
esting, does not necessarily seem convincing from an operational
standpoint.

Actually, the real discriminating variable in this issue resides in
the economic stakes a given collective preference represents. As
long as the stakes of the preference remain relatively limited (beef
with hormones), arrangements can always be found.® If, on the
other hand, the precautionary principle is one day used by Europe
to prevent the sales of Boeing aircraft, the stakes would be of an
entirely different dimension. How then is it possible at the same
time to accept the legitimacy of a concept, admit its fragility, and
acknowledge the heterogeneity of collective preferences in the
world? At first glance, Pascal Lamy’s proposal for a broad safeguard
clause based on the principle of financial compensation may seem
credible and operational. But it runs up against two obstacles. The
first is that the compensation mechanism can be seriously imple-
mented only by rich countries. It is indeed hard to see how even
an emerging country could compensate the European Union in
the name of national collective preferences. Furthermore, the idea
of directly compensating producers confronted with enforceable
collective preferences is not necessarily always a good idea. It is
easy to understand that the United States would compensate cot-
ton producers in Burkina Faso who suffer from the overproduction
of American cotton growers. But is it reasonable to compensate
Brazilian latifundium whose colossal fortunes overshadow Brazil’s
criticism of European protectionism?

This is why, given these different constraints, two paths can
be envisaged. The first involves integrating collective preferences
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into the system of waivers that three-quarters of the WTO mem-
bers can ratify for fairly long periods of time. The second would
involve persuading WTO panels to more boldly take into account
the various sources of international law, and not only trade law,
when they are called upon to settle disputes involving collective

preferences.89
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CHAPTER 4

European Governance and
American Sovereignism

As discussed earlier, Europe’s social preferences affect the rest of the
world in highly variable conditions and proportions. To prohibit
importation of beef with hormones from the United States reflects
a relationship with food that Europeans can maintain without
seeking to impose it on other societies. In the latter can reasonably
make do with this. Such preferences shall thus be called defensive
social preferences.

The ban on GMOs is already a more serious issue. For even if
Europe manages to limit the use of them at home, it has every
interest in ensuring that third world countries also restrict their
consumption, or else it may find itself at risk of being “besieged”
by them and inevitably obliged to accept GMO products in the
long run. This explains its attempt to convince certain southern
hemisphere countries to refuse American food aid that contains
GMO:s. In this case I will speak of semidefensive collective preferences.

Lastly, there are social preferences that Europeans can defend
only if others also share them (offensive collective preferences). Let us
take three examples: abolition of the death penalty, environmental
protection, and the determination to bring war criminals to trial.
In these three cases, however different, it is extremely difficult to
think within a strictly European framework, for the content of these
preferences is necessarily universal in scope. When one manages to
abolish the death penalty at home, one is irremediably tempted
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to seek to have it abolished elsewhere; the issue calls up universal
and not national categories. And this is, in fact, the order in which
things occurred. The spread throughout Europe of the movement
to abolish the death penalty eventually prompted Europeans to
fight for the abolition of the death penalty in the United States.'

In environmental matters, it is even more difficult to maintain
the discontinuity between the European and world framework
because, by definition, greenhouse gas emissions are not confined
within national borders. If Europe wants to advance the environ-
mental cause, it must then clearly integrate into world regulation
the states most directly involved. This is what it managed to do in
strongly encouraging Moscow to ratify the Kyoto Protocol, thus
enabling it to come into effect.

The issue is identical regarding questions of international crimi-
nal justice. The system’s effectiveness depends on the adhesion of
the greatest possible number of actors and, in particular, the greatest
number of actors likely to be involved in this type of situation.?

This is why Europe’s advocacy of the Kyoto Protocol and the
International Criminal Court can be said to express a mild form of
cosmopolitanism based on universal norms applicable to all individuals
regardless of their community aftiliations, whether ethnic, religious
or national.” Europe likes to show that its international commitments
express “an allegiance to a worldwide community of human beings.™
The defense of a certain European preference is thus filtered through a
temperate but undeniable cosmopolitanism. Naturally, the theoretical
and practical conditions in which this can be exercised are extremely
varied and often contradictory. But notwithstanding the content one
invests in the European cosmopolitical commitment to deal with
questions of global public goods such as the environment world
peace; and justice, the question arises also as to whether there is not
a conflict between cosmopolitanism and what Alasdair Maclntyre
calls “the morality of patriotism.” Maclntyre, speaking from a
philosophical standpoint, sees a contradiction between the interests
in one’s community (the morality of patriotism) and what he calls
“the morality of impartiality,” a legacy of the Enlightenment.® The
morality of patriotism does not exclude reference to universal values
or the desire to serve them. Maclntyre simply believes that the best
way to do so is to start by taking care of the community that one has
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the closest ties with. The morality of patriotism necessarily draws
on a certain wariness vis-a-vis abstract universalism.

It would, of course, be too simplistic to see an opposition between
the Europeans’ moderate cosmopolitanism and MacIntyre’s “moral-
ity of patriotism” that can be said to characterize the United States.
But the parallel is not absurd for all that. The Europeans, who
invented modern sovereignty, are induced to take stock of its lim-
its as if they had exhausted its resources. Naturally, the sharing of
sovereignty is far from linear and the more or less hidden forms of
sovereignism in Europe have hardly been defeated. Nonetheless,
since 1957 there has been a basis in Europe on which to share sov-
ereignty that is strongly rooted in the powerful effect of European
jurisprudence. This is naturally not the case in other regimes,
particularly in the United States. This can explain the conflict in
worldviews that may pit Americans against Europeans. The former
are attached to national sovereignty, the latter to a preference for
governance based on shared sovereignty.

Europe’s Normative Achievements

The fact is obvious. The European preference for norms is not
necessarily shared by all the other world actors. When these norms
concern “world governance,” the fact that they are shared or not
is decisive. It is, of course, always useful for Europe to be the great
champion of basic social norms, because one can always wager that
norms will undergo the often slow and necessarily uncertain process
of interiorization, which differs precisely from the sovereign, swift,
immediate, and binding form of decision making. But banking on
the long term also presents considerable risks. It is indeed possible
that in the long run, the United States will adhere to the Kyoto
Protocol. But this cannot be taken for a strong probability. That is
why one cannot study norms without examining the question of
their effectiveness. I will thus proceed to assess Europe’s normative
achievements by comparing them with those of other world actors.

Table 4.1 provides a coherent view. It lists 32 basic documents
of world governance considered as such by the United Nations, as
well as 8 ILO framework conventions on rights at work.



Table 4.1 The normative achievements of the major world actors

EU USA Japan Brazil Russia China India
RicHTs AT WORK 8 2 6 7 8 3 4
1. Freedom of Association and Protection of the Right to 25 no yes no yes no no
Organize Convention
2. Right to Organize and Collective Bargaining 25 no yes yes yes no no
3. Forced Labor 24 no yes yes yes no yes
4. Abolition of Forced Labor 25 yes no yes yes no yes
5. Equal Remuneration 25 no yes yes yes yes yes
6. Discrimination (Employment and Occupation) Convention 24 no no yes yes no yes
7. Minimum Age Convention 23 No yes yes yes yes no
8. Worst Forms of Child Labor Convention 24 yes yes yes yes yes no
HUMAN RIGHTS 7 4 4 5 5 4 3
1. International Covenant on Economic, Social, and Cultural 25 Not yes yes yes yes yes
Rights (New York, December 16, 1966) ratified
2. International Covenant on Civil and Political Rights (New 25 yes yes yes yes yes yes
York, December 16, 1966)
3. Optional Protocol to the International Covenant on Civil and 24 no no no yes no No
Political Rights (New York, December 16, 1966)
4. Convention on the Prevention and Punishment of the Crime 24 yes no yes yes yes yes
of Genocide (New York, December 9, 1948)
5. Convention against Torture and Other Cruel, Inhuman or 25 yes yes yes yes yes SpasR.

Degrading Treatment or Punishment (New York,
December 10, 1984)
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6. Optional Protocol to the Convention against Torture and 3410 not no no Not no no no
Other Cruel, Inhuman or Degrading Treatment or ratified ratified
Punishment (New York, December 18, 2002)

7. International Convention on the Protection of the Rights of no no no no no no no
All Migrant Workers and Members of their Families
(New York, December 18, 1990)

8. Optional Protocol to the Convention on the Rights of the 24+ 1 not yes yes yes Not Not Not
Child on the involvement of children in armed conflict ratified ratified ratified  ratified
(New York, May 25, 2000)

9. Optional Protocol to the Convention on the Rights of the 21 + 4 not yes yes yes no Yes
Child on the sale of children, child prostitution and child ratified
pornography (New York, May 25, 2000)

R EFUGEES 2 1 2 2 2 2 0

10. Convention relating to the Status of Refugees (Geneva, 25 no yes yes yes Yes no
July 28, 1951)

11. Protocol relating to the Status of Refugees (New York, 25 yes yes yes yes Yes no
January 31, 1967)

PENAL MATTERS 3 0 0 2 1 1 0

12. Rome Statute of the International Criminal Court (Rome, 24 Not no yes Not no no
July 17, 1998) ratified ratified

13. Agreement on the Privileges and Immunities of the 10 + 14 not no no Not no no No
International Criminal Court (New York, September 9, ratified ratified
2002)

14. Convention on the Safety of United Nations and Associated 25 Not yes yes yes Yes no
Personnel (New York, December 9, 1994) ratified

Continued
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EU USA Japan Brazil Russia China India

TERRORISM 3 3 2 2 3 1 3

15. International Convention for the Suppression of Terrorist 24+ 1 not yes yes yes yes Yes yes
Bombings (New York, December 15, 1997) ratified

16. International Convention for the Suppression of the 25 yes yes not yes not yes
Financing of Terrorism (New York, December 9, 1999) ratified ratified

17. International Convention for the Suppression of Acts of 25 yes no yes yes no yes
Nuclear Terrorism (New York, April 13, 2005)

ORGANIZED CRIME AND CORRUPTION 4 0 0 3 3 1 0

18. United Nations Convention against Transnational 25 not not yes yes yes not
Organized Crime (New York, November 15, 2000) ratified ratified ratified

19. Protocol to Prevent, Suppress and Punish Trafficking in 25 not not yes yes no not
Persons, Especially Women and Children, supplementing ratified ratified ratified
the United Nations Convention against Transnational
Organized Crime (New York, November 15, 2000)

20. Protocol against the Smuggling of Migrants by Land, Sea 18+ 6 not not not yes yes no not
and Air, supplementing the United Nations Convention ratified ratified ratified ratified
against Transnational Organized Crime (New York,

November 15, 2000)

21. Protocol against the Illicit Manufacturing of and Trafficking no not not no not not
in Firearms, Their Parts and Components and Ammunition, ratified ratified ratified  ratified
supplementing the United Nations Convention against
Transnational Organized Crime (New York, May 31, 2001)

22. United Nations Convention against Corruption (New York, 24 not not not not not not no
October 31, 2003) ratified ratified ratified ratified ratified ratified
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ENVIRONMENT 3,56 0 4 4 1 2

23. Kyoto Protocol to the United Nations Framework 23 not yes yes yes yes yes
Convention on Climate Change (Kyoto, December 11, ratified
1997)

24. Rotterdam Convention on the Prior Informed Consent 25 not yes yes no not no
Procedure for Certain Hazardous Chemicals and Pesticides ratified ratified

in International Trade (Rotterdam, September 10, 1998)

25. Stockholm Convention on Persistent Organic Pollutants 22 + 3 not not yes yes not ratified  yes not
(Stockholm, May 22, 2001) ratified ratified ratified
26. Cartagena Protocol on Biosafety to the Convention on 19 no yes yes no SpasR. yes

Biological Diversity (Montreal, January 29, 2000)

LAW OF THE SEA 2 1 1 1 2 1 2
27. United Nations Convention on the Law of the Sea 25 no yes not yes yes yes
(Montego Bay, December 10, 1982); Agreement relating to ratified

the implementation of Part XI of the United Nations
Convention on the Law of the Sea of December 10, 1982
(New York, July 28, 1994)
28. Agreement for the Implementation of the Provisions 25 yes not yes yes not yes
of the United Nations Convention on the Law of ratified ratified
the Sea of December 10, 1982 relating to the
Conservation and Management of Straddling Fish Stocks
and Highly Migratory Fish Stocks (New York,
August 4, 1995)

Continued
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EU USA Japan Brazil Russia China India
DISARMAMENT 2 0 2 2 1 0 0
29. Comprehensive Nuclear-Test-Ban Treaty (New York, 25 not yes yes yes not no
September 10, 1996) ratified ratified
30. Convention on the Prohibition of the Use, 25 no yes yes no no no
Stockpiling, Production and Transfer of
Anti-Personnel Mines and on their destruction (Oslo,
September 18, 1997)
HEeartn 1 0 1 0 0 0 1
31. WHO Framework Convention on Tobacco Control 25 not yes not no not yes
(Geneva, May 21, 2003) ratified ratified ratified
Law OF TREATIES 1 0 1 0 1 1 1
32. Vienna Convention on the Law of Treaties (Vienna, May 23, 24 not yes not yes yes yes
1969) ratified ratified
TOTAL 37 1 23 28 27 16 16

Source: Data from the United Nations Treaty Collections (available at http://untreaty.un.org) and the International Labor Organization, Ratifications of ILO’s Eight
Core Conventions (http://www.ilo.org/).
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The totals take into account only ratified treaties. The table shows,
however, cases where treaties have been signed but not ratified. For European
ratifications, the figures have been rounded off to show an average of the
25 member states, which does not always produce a square figure. “Yes”
means “ratified”; “no” means “not signed.” Between these two poles can be
found cases in which the documents have been signed but not ratified.

The area covered by these texts is thus fairly broad: human
rights (nine documents), legal issues (three, including the Rome
Statute founding the International Criminal Court), environmen-
tal issues (four, including the Kyoto Protocol), maritime law (two),
disarmament (two), health (1 document), refugees (two), terrorism
(three), the fight against organized crime and corruption (five), and
treaty law (the Vienna Convention).

Why Europe Does Better

Three observations emerge from this table:

The first is that there exists a very strong intra-European nor-
mative dynamic, even among new members of the EU. This fairly
strong cohesion can be found not only in these documents but also
more generally in the votes at the UN—with some very palpable
differences nevertheless, depending on whether the convention
is voted in the Security Council or the General Assembly.” This
means that by joining the European Union, one adheres to a cer-
tain “worldview,” a vision based on a preference for norms. But
this dynamic of adhesion to a rationale of normative power does
not pertain only to the new members. Some founding members
have also submitted to it. This is precisely the case in which France
found itself in negotiations for the Treaty of Rome regarding the
creation of the International Criminal Court.

It is worth briefly reviewing the origins of this project and the
stakes involved. There has long been an ambition to establish an
international criminal justice system. The first reference to inter-
national justice appeared in article 227 of the Treaty of Versailles
in 1919, which expressly provided for the prosecution of Emperor
Wilhelm II by a special court “for supreme offence against inter-
national morality.” But the trial was never to take place. Wilhelm
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IT was granted exile by the Netherlands, which refused to extradite
him on the grounds that political reasons were not valid grounds
for extradition.® In 1920, the League of Nations discussed the idea
of creating a high court of criminal justice, but it was never really
followed through. And yet, there is remarkable continuity in the
thinking of legal experts on the subject. In 1922, the International
Law Association argued in favor of establishing an international
criminal court. In 1935, the Romanian jurist Vespasien Pella pub-
lished an international penal code. In 1934, the French government
submitted to the League of Nations a proposal to create an inter-
national criminal court that would prosecute terrorist acts such as
those committed in Marseilles in October 1934 against the king
of Yugoslavia and the French foreign affairs minister. The dawn
of international criminal justice would not come, however, until
the aftermath of the Second World War with the creation of the
Nuremberg and Tokyo war crimes tribunals. On the legal level, the
foundational value of the Nuremberg trials resides in the definition
of international criminal offenses: crimes against peace, war crimes,
and crimes against humanity. The statute of the International
Criminal Court (ICC) is very close to these definitions. Article
5 recognizes four crimes: the crime of genocide, crimes against
humanity, war crimes, and the crime of aggression.”

The first three of these crimes are defined in detail in articles
6, 7, and 8 of the statute, as opposed to the crime of aggression.
But unlike the two existing international criminal tribunals, the
International Criminal Tribunal (for the former Yugoslavia) estab-
lished in 1993 and the International Criminal Tribunal for Rwanda
established in 1994, the ICC is a permanent body formed on the basis
of an international treaty and not a simple UN resolution. It thus
immediately enjoys greater legitimacy because it is out of the grip of
the Security Council’s political control and any sort of geopolitical
tropism in that its jurisdiction is universal. Moreover, and unlike ad
hoc tribunals designed to punish, the ICC intends not only to punish
but also to dissuade. That said, as soon as it displayed broader ambi-
tions and greater independence, the ICC project inevitably collided
with state sovereignty. For even when states remained favorable to
the establishment of a permanent court, they could not accept a pure
and simple abdication of their political sovereignty. This resulted



(GOVERNANCE AND SOVEREIGNISM 99

in setting up a complex system based on the principle of comple-
mentarity between national jurisdictions and international crimi-
nal justice. Articles 12 and 17 guarantee the primacy of national
jurisdictions to try their own citizens, the ICC acting only as a last
resort against a state that refrains from initiating criminal proceed-
ings against perpetrators of serious crimes.'

In theory, the ICC thus has no reason to act against consti-
tutional states. And yet, some such states have expressed reser-
vations with regard to this mechanism, particularly when they
are engaged in peacekeeping operations. Their fear has been to
see the ICC stand in for the Security Council in the name of
a judicialization (even criminalization) of international politics,
which could possibly lead soldiers in countries that are heavily
involved in UN operations to be in a position to be prosecuted by
the ICC."" The French and the Americans held similar positions
on this point. This is why these two countries (unsuccesstully)
defended the triple consent requirement to activate jurisdiction of
the ICC: consent of the state in which the acts were committed,
consent of the state of which the victims were nationals, and con-
sent of the state from which the alleged perpetrators originated.'
If such a proposal had been accepted, it would have led to para-
lyzing the ICC."> At this stage, France was closer to the United
States than to Germany, for instance. The distance between the
United States and France came at a later time, when the question
arose as to whether these positions should be defended at all costs,
including that of refusing to sign the document, or whether they
should go as far as possible on the path to a compromise. France
chose the second option. It decided to bend because it managed to
display a certain legal creativeness. But the compromise can also
be considered to have been dictated by the constraint of Europe.
It was difficult for France to reject a document of such symbolic
scope when negotiations had taken place in a European country,
nearly all the states of the EU were in favor of it, there were strong
pressures from NGOs, and French diplomacy has always wanted
to associate its behavior with the pursuit of the ideals enshrined in
the Declaration of Human Rights.

In areas where it was able to make itself heard, France clearly
managed to influence the Rome Statute, particularly in suggesting
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the establishment of a Pre-Trial Chamber—which decides whether
a case 1s admissible—as a framework within which states can dispute
the court’s jurisdiction or the admissibility of a complaint."* It also
managed to introduce into the statute an article—article 124—that
allows any state that has become party to the statute to decline the
Court’s jurisdiction for war crimes when such a crime has allegedly
been committed on its territory or by its nationals. France is, in
fact, the only country in the world to have announced its intention
to use article 124, supposedly on the grounds of wanting to guard
against any idea of universal jurisdiction of the ICC. But this pro-
tection remains relative because the principle of universal jurisdic-
tion was already admitted by France when it adhered to the Geneva
Conventions.”” This is why several legal experts, even in France,
strongly criticized such reservations.!® Despite these qualms, France
signed and ratified the ICC statute. As a member of the European
Union collectively involved in the issue, France could not take the
risk of going it alone and eluding such a symbolically strong collec-
tive discipline. The United States were not in the same situation,
even if the Clinton administration, which had invested consider-
able energy in prosecuting war criminals from former Yugoslavia,
nevertheless saw itself as a party to the ICC and hence signed the
Treaty. But the Bush administration reneged on this commitment.

The second point to note about this table is the gap between
Europe’s normative achievements and those of other states. Japan,
another great soft power, displays the narrowest gap with respect to
Europe except, oddly enough, in the field of organized crime and
the fight against corruption. But the slimness of this gap should not
be overinterpreted. Since 1945, Japan as a state has naturally been
seeking to fit its action and its international behavior to a normative
rationale. Though it rarely initiates norms, it almost always strives
to be part of them except when the normative dynamic, particu-
larly in the field of human rights, enters into conflict with certain
discriminatory practices in effect in Japan: harsh treatment of the
mentally ill, discrimination against Koreans and certain castes (the
Burakumin), reluctance to recognize its historical responsibility in
Asia."

This normative follow-my-leader attitude does not, for all that,
mean that these international norms are interiorized. Iwasawa
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has for instance convincingly demonstrated that Japanese courts
almost systematically reject arguments for the defense of human
rights based on international principles, referring to international
courts only nominally, very rarely invoking international juris-
prudence and basically believing that international norms produce
no additional protection with regard to Japanese constitutional
provisions. In this way, no political claims to legal sovereignism
are made, but it is openly practiced.'®

Contrary to what might be expected, the gap with Russia is
also fairly slim and there are, three complementary reasons for this:
a legalistic Soviet legacy as regards form (even if norms were, of
course, twisted or flouted); a desire to catch up and adhere to inter-
national norms starting in the 1990s; a neo-Sovietism that prompts
politicians to express their multilateral good-faith (ratification of
the Kyoto Protocol), even if that means integrating the idea of a
discrepancy between acceptance (or even ratification of a docu-
ment) and its implementation. It should be noted, however, that
Russia has not yet ratified the treaty founding the ICC, it has not
signed the accord on ICC privileges and immunities, and it has not
signed two of the four most important conventions on the environ-
ment. In other words, the gap with Europe remains significant in
sensitive areas.

There remain the cases of China, India, and the United States.
With China, there is a very wide gap in the area of rights at work
(low rate of ratification of ILO conventions), public freedoms (low
rate of ratification of human rights conventions), military power
(disarmament), and international criminal issues and organized
crime. Despite their very different political systems, India’s record
is quite similar to China’s, as India’s reservations pertain to docu-
ments likely to conflict with its political sovereignty.

There is nothing about this worldwide normative landscape to
reassure Europe, even if it is not set in stone. For Europe must deal
with three world actors who do not share its preference for norms.
These three states happen to be the powers of today (the United
States) and tomorrow (China and India). The assumption can nat-
urally be made that as they develop and integrate world political
checkerboard, India and China will come around to sharing this
European preference. But the American counterexample, which
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will be explored in greater depth, shows that it is not necessarily
reasonable to assume this normative teleology will function. The
idea that more globalization calls for more interdependence and so
more governance is a European hypothesis. But nothing indicates
that it is shared by all the other actors.

It is thus essential to show here at once how the preference
for international norms took root in Europe, and why, almost
symmetrically, there has been a very strong decline of this prefer-
ence in the United States, a decline that cannot be ascribed to the
neoconservative project alone.

The Preference for Shared Sovereignty

The preceding chapters reviewed the historical factors that would
rather naturally explain Europe’s preference for norms. But this
preference derives its full originality from the fact that it is based on
an essential principle of European integration: shared sovereignty.
It is a principle that serves to harmonize European national posi-
tions with respect to the rest of the world.

The preference for shared sovereignty is not simply an act of
faith or a political proclamation. It is so legally entrenched that, as
Joseph Weiler says, the European Union’s operational mechanism
is no longer governed by general principles of international public
law—which traditionally governs relations between states—but
by an interstate structure specific to the European states."”

What characterizes the European legal system is the fact that it
is essentially based on all whole series of mechanisms that place
national legal systems under the authority of European law. The
most crucial of them has to do with what is called the direct effect
principle. It came about in 1963 and established the presumption
that community norms should be considered as national norms.?’ It
is extremely broad in scope, because it no longer makes European
states the necessary intermediaries of international law. A European
citizen can enforce the rule of European law on his or her own
state if the latter happens to violate it.*! The revolutionary principle
of direct effect was strengthened by a second principle that was just
as decisive: that of primacy. Established in 1964, it comes down to
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saying that within the community space, any community norm,
whatever its status, wins over any contrary national norm, irre-
spective of whether it came before or after.?> These two principles
combined underscore to what extent Europe has, on the legal level,
interiorized the submission of national laws to European law. This
historical event makes it naturally predisposed to accept implemen-
tation of rules that, on a global scale, will take primacy over the
law of various states.>®> In other words, the EU attitude is, “What
we have done amongst ourselves, the world can try to do as well.”
Europe does not officially present itself this way. But such dis-
course is part of its relationship to the world, an unprecedented
way of relating to the world and the law that in today’s globalized
context clashes with a form of sovereignism that is taking the form
of a real counterrevolution in the United States.

The American Counterrevolution

At first glance, the United States—the epitome of the constitu-
tional state—has an impressive track record as a normative power,
even in recent years. Between 1993 and 2000—a period that cor-
responds to the Clinton presidency—the president of the United
States submitted 184 treaties to Congress for ratification, 170 of
which were approved at the end of 2002.** But this raw data
warrants a closer look. In fact, out of these 184 treaties, 126 were
bilateral treaties and 40 of them multilateral treaties. Although
the Senate approved 126 of the 130 bilateral treaties, it ratified
only 31 of the 40 multilateral treaties. Moreover, out of these 31
approved treaties, 24 approvals were conditional, which means
that unconditional ratification is no longer at all the norm in the
United States.?® The conditional nature of these ratifications is
symbolized by the extremely long time it takes from the moment
these treaties are submitted to Congress to the time a decision
is made. For the 31 above-mentioned international treaties, this
%6 Leaving the
quantitative dimension aside to consider the qualitative nature

timeframe was on the average just over six years.

of the treaties, American reluctance seems even greater. Out of
the 32 international documents the United Nations considers as
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being central to world governance, the United States had ratified
only nine of them in 2005. Nine of the treaties have not yet been
sent to Congress, twelve of them were ratified after an average
of eleven years, and nine of the treaties ratified have conditions
attached to them. Thus, out of the 40 major international trea-
ties (see table), the United States has ratified only 11 of them
compared to 34 for the European Union. There is obviously an
increasing political reluctance on the part of the United States to
endorse global choices made by the international community in
areas that pertain to the management of global public goods such
as the environment, health, criminal justice, the fight against
pandemics, and other such areas. From the American perspective,
the preferences generally challenged have to do with the model of
energy consumption, capital punishment, abortion, arms control,
or the status of religion in public life.?” How can such reluctance
be explained?

The first reason has to do with the fact that the new regulatory
instruments of globalization finalized by treaties or conventions
differ from the major traditional treaties in both form and con-
tent. Treaties supposed to regulate globalization no longer have
the strictly interstate nature of major traditional treaties. They are
instead intersocietal treaties that precisely establish a relationship
between national collective preferences.?®

Let us take the example of the environment. The United States
was for a long time world leader in this area as much from the
standpoint of initiating accords as from the position of signing
and ratifying them.?” But since the Rio Earth Summit in 1992,
which still serves as a reference for global environmental gover-
nance, American reluctance has increased, particularly because the
United States has no longer been the initiator of these new treaties.
It just so happens that these new treaties are based on the 1992 Rio
Declaration that lays down two principles that the United States
energetically opposes: the precautionary principle and the principle
of differentiated responsibility of states depending on their level
of development.’” They do not systematically oppose these two
principles in and of themselves, but they want to prevent them at
all costs from becoming principles of customary international law
that would impose on them de facto responsibilities and obligations
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they would not be able to depart from.>! The United States wants
to avoid being caught up in a legal maze of which they do not con-
trol all the ins and outs.

A second explanation for American reluctance to sign interna-
tional treaties applies both to the environment and global pub-
lic goods on the whole: It pertains to the transformation of the
instruments of world governance. In the classic international legal
schema that has dominated so far, states negotiate, sign, and ratify
treaties that then come into force. Today, the dynamics of world
agreements is slightly different. Given that right from the start the
idea is to involve the greatest number of actors, the documents
outline framework provisions and it is the job of the conference of
the parties to specify the details of them. The result is that frame-
work treaties on global governance are looking more and more
like international organizations that carry out actions according to
a collective process in which no actor taken individually controls
the game.

Symmetrically, these documents generate models of normative
conduct there again produced by the dynamic nature of the nego-
tiations and the protocols implemented.* This dynamic, which
encourages the existence of pivotal actors, does not necessarily work
in favor of large states. The ICC statute for instance stipulates that its
area of jurisdiction may be extended by a two-thirds majority.

What the United States fears is that sovereign states will lose
their control in the face of an emerging global legal corpus where
commitments made by states would be administered, interpreted,
and implemented by multilateral institutions, thus transforming
international cooperation into international law.*> Tthe United
States refusal to ratify the Kyoto Protocol or the ICC statute
clearly expresses these fears.** The body of law created by courts
such as the ICC is argued to have the major disadvantage of being
based on a principle of authority that leaves no room for the power
of representative democracy.” But it is interesting to note the
coincidence in the timings of the rise of legal revisionism in the
United States that is increasingly hostile to the interiorization of
international law by American law and the emergence of a politi-
cal, ideological, and militant sovereignism training its sights on
“world governance.”



106 Norms over Force

American Legal Revisionism

American legal revisionism was spawned by two American legal
scholars, Curtis Bradley and Jack Goldsmith. In an article published
in 1997,° these two authors criticized the increasing and direct
intrusion of international law in American law with no control or
mediation from representatives of the American people. More pre-
cisely, they dispute the idea that customary international law (CIL)*’
is self-executory by American courts without having first been rati-
fied or implemented by the U.S. Congress itself.>® They deem this
position, which they call “modernist,” contrary to the principles of
separation of powers, federalism, and representative democracy. To
them, assimilating CIL with federal law is nothing short of illegiti-
mate.? The internal order remains fundamentally distinct from the
international order and, under such conditions, the federal authori-
ties alone are entitled to enforce and interpret CIL.

This legal sovereignism aims to reverse a trend that was set by
the famous Restatement of the Foreign Relations Law of the United
States, which is widely taken as a reference for legal specialists,
whether they are professors, lawyers, or judges.*’ This Restatement,
produced by internationalist legal scholars, confirms the idea that
international law is clearly part of federal American law, which
is precisely what Bradley and Goldsmith dispute. In support of
their thesis, the two authors refer to a highly substantial body of
Supreme Court jurisprudence in a degree of detail that will not be
repeated here.* On the other hand, what is worth remembering
about this revisionist movement is its political significance and the
contrast it offers with regard to the European position. In a com-
plementary article, Curtis Bradley carries his reasoning further. He
disputes the self-executory inclusion of customary international
law in federal American law by restating the preceding arguments,
but this time he adds more political than legal arguments: Unlike
the customary international law that prevailed in the nineteenth
century and up until the Second World War, the new customary
international law is highly focused on human rights, being based
on political declarations rather than practices established by states;
instead of seeking to regulate relations between states, it attempts
to control the way a state treats its own fellow citizens, particularly
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as regards human rights, thus creating a conflict between domestic
law and international law.*?

Actually, American legal revisionism boils down to challeng-
ing two principles that the European states have all approved: the
principle of direct effect and that of the primacy of Community
law. In addition, there is another evolution that Europeans deem
positive but that American revisionists fear above anything else:
the constitutionalization of international law in the sense of a
body of law granting primacy of individual rights over those of
states.™

Recognizing citizens’ rights over and above their state amounts to
admitting that an authority other than the American state can have
control over American citizens. This fundamental postulate reflects
the confidence Americans place in their own institutions—and the
implicit wariness they have for systems other than their own—thus
refusing to unbind the exercise of law from its national framework,
deemed to be the only legitimate framework in a democracy, as
well as to accept changes in the domestic order imposed from the
outside.**

The Attack on Global Governance

Actually, and over and above its strictly legal aspects, this form of
“revisionism” is interesting especially in its political implications.
Empirically, the intrusion of international law in American law
hardly seems established. Even when, at the end of the 1980s, at the
behest of the executive, the U.S. Congress decided to ratify four
major human rights treaties (Convention on the Prevention and
Punishment of the Crime of Genocide, International Covenant
on Civil and Political Rights, Convention against Torture,
International Convention on the Elimination of All Forms of
Racial Discrimination), each time it expressed reservations that
removed any self-executory character from these documents such
that, without explicit and specific legislation passed by Congress,
the treaties could have no legal value on American soil.*
Moreover, in reaction to any attempt to use international trea-
ties as arguments, in particular to stay executions, the United
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States courts have systematically refused to accept their enforce-
ability on federal or state law.*® The International Protocol on Civil
and Political Rights held up by American plaintiffs was deemed
not admissible by the American courts precisely because, among
the reservations made by the Senate when the document was rati-
fied, there figured the refusal to accept this protocol as a source of
national law.*

The screening of international law through national lenses thus
remains substantial in the United States, with perhaps the exception
of the Alien Tort Claims Act (ATCA) that Andrea Bianchi rightly
considers an American “anomaly” and that the “revisionists” have,
in fact, used as a starting point for their offensive.** The ATCA,
which actually goes back to the eighteenth century, installed before
its time a sort of universal jurisdiction that allows a foreigner resid-
ing in the United States to sue a person or a state outside of the
United States as long as the offenses invoked were against the law
of nations or a treaty signed by the United States.*” On the shelf
for nearly two centuries, this act was reactualized when in 1980 an
American court handed down a now famous decision (Filartiga v.
Pena-Irala) that authorized a Paraguayan citizen to bring a lawsuit
against a Paraguayan police officer accused of torture.®” It should
be noted here that the acceptance by an American court of the
principle of universal jurisdiction came at a time when the Carter
administration had made human rights a political crusade after
the debacles of Vietnam and Watergate. There is hence nothing
surprising about the fact that legal revisionism coincides with the
reassertion of American national power. Seen from a European
perspective, this relation between case law and politics may seem
shocking. But in the United States there is nothing shocking about
it, because, as Rubenfeld points out, “if the law is to be democratic,
the law and the courts that interpret it must retain strong connec-
tions to the nation’s democratic political system.”' In other words,
when the American legal authorities change their viewpoint, the
law has to adapt to this change in the name of the primacy of
politics over law. Naturally, this interpretation is not shared by the
entire American legal community. There is a whole “international-
ist” current among those who argue in favor of an increased inclu-
sion of international documents and norms in domestic law.>* But
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that has hardly prevented American legal revisionism from radical-
izing. Eric Posner for instance goes much farther than Bradley and
Goldsmith. In answer to the question “Should a state obey interna-
tional law?” he very clearly replies “no,” even if that state is already
bound by an international treaty. According to him, consenting to
a document is more like a promise than a legal obligation. For a
promise to become a legal obligation, it must meet certain criteria
that do not meet with international consensus. International law
thus can be binding only if it is rational for the states to comply
with it.>> Of course, he does not describe the content of this ratio-
nality. But he does underscore to what extent the idea of norm can
be disputed, even rejected. The idea that an international norm can
lead to a change in American legislation is massively rejected by the
American legislator for whom no international law can override
American law.>*

The interest of this debate is that it is powerfully conveyed by the
American neoconservatives working first within the framework of
foundations, and then within the Bush administration. Its figure-
head is John Bolton, the U.S. ambassador to the United Nations,
who was appointed in August 2005 by President Bush despite U.S.
Senate reservations and resigned in December 2006.

His thesis, however unconvincing, has the merit of being clear.
According to him, globalization has given rise to a sort of “globalist
ideology,” the benchmark for which remains the Bruntland Report
on global governance, and the dynamics of which threaten the
United States’ political sovereignty, its political system, and the
international flexibility it needs to act in the world.>

Bolton identifies four areas in which globalism is a threat: the
conditions for recourse to force, human rights, NGOs in the devel-
opment of formal and informal world regulation.

As regards recourse to force, it is the ICC, the Convention on
Anti-Personnel Mines, and the Comprehensive Nuclear-Test-Ban
Treaty (CTBT) that are identified as sources of global governance
nibbling away at American sovereignty. And, in fact, the United
States has ratified none of these three treaties, thereby contra-
dicting Bolton’s claim that “globalists” have won the game.>®
Moreover, the Bush administration undertook an offensive to
limit the effects of international treaties that might undermine
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its sovereignty. In May 2002, it announced its withdrawal from
the Rome Statute. Three months later, the U.S. Congress passed
a law allowing the United States to sign immunity agreements
with foreign states. Since that day, the United States has managed
to sign 75 immunity agreements, 32 of which are with signatory
states of the Rome Statute.’” The extradition agreement signed
with Great Britain in March 2004 seems to include a nonextradi-
tion clause.®® In fact, the United States has managed to protect
itself against any utilization of the ICC against its own citizens.

Fire on Europe!

The Americanist and antiglobalist line of argument is a familiar one.
It essentially says that world governance aims to keep American
political sovereignty in check and place it under the authority of
nondemocratic institutions.”” This feeling has naturally been rein-
forced since September 11, 2001, to the extent that the sovereignist
logic has been extended to the rules of war. Eric Posner, who in a
2003 article expressed the belief that states had no moral obliga-
tion to obey international law, repeated the offense in 2005 by
stating that the fight against terrorism exempted the United States
from feeling bound by the rules of war and even called on the
United states to devise implicit norms in this area to serve its own
interests.®

But beyond its criticism of global governance, what is interesting
to note about American revisionism is the role it gives Europe as
a vehicle of global governance and thus as a potential adversary of
the United States. Bolton writes, for instance, that in many respects
Europe has replaced the Third World in globalist rhetoric. “Not
content alone with transferring their own national sovereignty to
Brussels, they have also decided, in effect, to transfer some of ours
to worldwide institutions and norms, thus making the European
Union a miniature precursor to global governance.”® Such ideas
lead Jeremy Rabkin to believe that the most fundamental source of
conflict likely to oppose the United States and Europe will not be
any subject in particular but the very concept of sovereignty. For
Rabkin, Europe constitutes a model of shared sovereignty that, if
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it were to spread, would erode the sovereignty of nation-states.®>
In support of his argument, he takes the example of the environ-
ment where, as [ have pointed out elsewhere in this chapter, green
states have pulled in tow those that were less so. The fact is proven
and undebatable. But more important than the fact itself is the way
it is interpreted. Rabkin believes that from a sovereignist stand-
point, encouraging other states to align their position along that
of a group of states—in this case proenvironmental states—is an
infringement on state sovereignty and that from a legal standpoint,
this process is reprehensible.®® In his opinion, European member
states have a tendency not only to influence one another, but also
to be overly influenced by NGOs, particularly environmentalist
ones.**

In its radicalism, American legal revisionism takes into account
the entire body of global regulation, including trade regulation
through the WTO,* the only international agency the Bush
administration has not attacked. In the archipelago of global gov-
ernance, the WTO remains a preserved oasis for reasons that have
to do with Republican free trade ideals and the many lines of cleav-
age within this institution. In many cases, the United States are,
for instance, less isolated than the Europeans precisely because their
demands in terms of environmental preservation, health, food, and
social norms are not as strong as those of the Europeans.

In any event, and over and above the ideological activism of
the neoconservatives who are also sovereignists, looms a deeper
issue, there again related to what I have called the Euro-American
chassé-croisé.

As I wrote in The Great Disruption, the Euro-American conflict
is primarily a conflict of experience. By that I mean that the tra-
jectories of the United States and Europe diverge because the two
entities find themselves at difference historical moments. They do
not experience these moments in the same manner. I have demon-
strated this as regards environmental questions. Twenty years ago
American standards were higher than European standards. Since
then, the relationship to risk has been inverted. The same holds
true for the relationship to law. According to Robert Pildes, who
wrote some enlightening pages on the topic, Euro-American dif-
ferences over international law also have to do with this conflict
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of experience. Europeans, according to him, are caught in a logic
of constitutionalization of the law, a logic that even the British
can no longer escape and that they would like to extend to the
international sphere; whereas the Americans express increasing dis-
enchantment with regard to the judicialization of their social and
political system: “It is quite intriguing—and enormously signifi-
cant in this context—that the attachment to legalism and judicial
institutions outside the United States is reaching this peak in the
same period in which within the United States there has been gen-
eral and increasing skepticism about judicial institutions.”*® Thus,
at a time when Europe sees in law, and thus in norms, a resource for
expressing its identity and organizing the world, the United States
sees in it a potential means of stifling its autonomy at a time when
it no longer has the power to be the initiator of everything.



CHAPTER 5

Is Constitutionalizing the
World Order the Answer?

At that point, the question for Europe becomes: How should it
use its preference for norms? Should it wave them like a flag in
international forums even if Europe does not have the means to
plant them firmly on the international scene? Or on the contrary,
should Europe more boldly assert its preference for norms so that it
becomes shared by the entire world system? In that case, the issue
would seem to be to standardize norms, codify them, make them
consistent, and rank them, in other words, to constitutionalize the
world order. The outcome of global governance would logically be
the constitutionalization of the world order.

Constitutionalizing the world order means providing it with
normative coherence by

e devising norms for all areas of global activity, creating a legal
continuity between internal order and international order;

e giving citizens rights that are guaranteed to be enforceable on
their own states;

e ranking norms in such a way that they enter into contradiction
with one another as little as possible;

e setting up bodies to arbitrate the inevitable conflicts between
norms;

e codifying in as much detail as possible the procedures for
implementing these norms;
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e prescribing legitimate conduct that flows from the choice of
these norms.

Constitutionalizing the world order thus means changing the
structuring principle of the international system. It would no lon-
ger be a matter of guaranteeing sovereign equality of states but
rather state compliance with the world constitutional order.

The order of factors would thus be inverted. Recognition of
state sovereignty would be subject to a certification process based
on compliance with the world constitutional norm, held to be
superior.

Is it to Europe’s benefit to embark on this path, assuming it is in
a position to do so?

Before answering this question, I should first undertake to sketch
out a normative picture of the world in the age of globalization.
This picture is fundamentally baroque in that it blends contradic-
tory forms.

The Baroque World Picture

From the European viewpoint, the picture of the world is made
up of forms that without a doubt reflect its preferences, even its
institutional model.!

The first element in this picture has to do with the undeniable
interweaving of national order and international order, particularly
between national law and international law. Many legal principles
born and applied within the internal order itself are increasingly
extended internationally to the point of becoming standards of
international life. This is particularly the case of human rights and
democracy.?

Alongside such internationalization of internal standards, there
is an equally powerful process of internalization of international
norms. More and more world standards are being integrated into
national legislation, including constitutions. Swiss law has consti-
tutionalized the principal of non-refoulement laid out in the UN
convention relating to the status of refugees and is about to do the
same for the protection of children, this being in compliance with
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the principles of the International Convention on the Rights of the
Child.> And France has enshrined the precautionary principle in
its constitution.

The second element of the picture has to do with the emer-
gence of documents aiming to frame the regulation of global pub-
lic goods and not only the regulation of relations between states.
Underlying the ICC and the Kyoto Protocol is the idea that there
are global public goods that warrant preservation over and above
national prerogatives. Their protection requires the adhesion of the
entire world community.* One might certainly object that nearly
all the international treaties and conventions are universal in scope.
But there will always be a difference between treaties whose effec-
tiveness requires the endorsement of the greatest number of actors
and those whose effectiveness requires the endorsement of the most
powerful actors.

The third element of the picture has to do with the increasing
pluralization of the international system, which is less and less state-
centric. Naturally, the role of states remains decisive at every stage
of the process of “normalization.” But the role of market actors or
NGOs cannot be neglected in the success of certain treaties (Kyoto,
ICC) or in the failure of others (MAI for instance). Even more fun-
damentally, it can be said that the sovereign state is no longer the
exclusive source of legitimacy for international norms.’

The last element of the picture has to do with the appearance of
regulatory systems that are binding for states, as can be seen in the
judicialization of dispute settlement procedures at the WTO. Such
judicialization, far from being on the wane, is on the rise to the
benefit of developing countries who use it more and more to break
down the barriers of European agricultural protection, particularly
in certain areas such as sugar and cotton.

We are thus a far cry from the commonsense perception that
would like to accredit the idea of a totally deregulated world. All
the more since alongside the international or global regulation of
states is the powerful process of self-regulation initiated by market
actors.

But because the picture of the world is baroque, it is natu-
rally threatened by conflicting forces and processes. The first has
to do with the fragmentation of global governance processes, a



116 Norms over Force

fragmentation that results both from legal activism in various
domains and from the impossibility of linking them and even less of
ranking them. One of the major difficulties that global governance
encounters flows precisely from the lack of regulation of regula-
tions, whereas the interpenetration of globalized fields of action
is intensifying. The whole difficulty of reconciling trade and the
environment, state sovereignty and respect for human rights, free
movement of capital and obstacles to the free movement of people
results precisely from the difficulty of arbitrating between these
different preferences.

The second problem results from differences in the degree of
elaborateness of global governance processes. In some areas (trade),
normativity is advanced or relatively advanced, whereas in others
(economic and social rights), it has not made very much progress.
Such that the rights of globalization often appear ahead of the
globalization of rights.®

The third problem is to be found in the heterogeneity of actual
mechanisms for implementing the fragments of global governance.
The only area in which an obligatory regime of sanctions exists is
trade, through the WTO dispute settling mechanism. In all other
areas, the power to sanction is very weak (social measures) or dis-
cretionary (recourse to force).

The fourth problem, which is perhaps the most serious of all,
has to do with the resistance or “exit” mechanisms from the
world game, mechanisms that can be seen very clearly at work
in the United States. As I have shown, such conduct draws on
legal arguments—there is no international legitimacy that can
be enforced on the national legitimacy born of representative
democracy—as well as on more classic political arguments referring
to states’ freedom of choice in a “anarchic world.” The U.S. gov-
ernment’s decision to agree to deliver civilian nuclear equipment
to India—not a signatory to the Treaty on the Nonproliferation
of Nuclear Weapons—while denying Iran—a signatory of the
NPT—the right to acquire civilian nuclear power is indicative of
this freedom of choice exacted by the United States. The fact that
this country is at the crux of the system of opposition to the logic
of global governance is, of course, a major political fact. But the
problem is likely to amplify if the emerging major powers join
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the United States in their argument against global governance. In
a substantial critique of global governance, Indian legal scholar
B.S. Chimni discusses seven objections that he summarizes by
what he calls the emergence of a global state working for transna-
tional capital and the dominant states and against the interests of
peoples and states of the Third World.” Naturally, in these critiques
there is a very strong ideological dimension that in a way is poles
apart from American criticisms. But where these recriminations
meet is in the undermining of state sovereignty to the benefit of
multilateral institutions or NGOs and in the erosion of national
control mechanisms that alone have any real legitimacy.®

How then, from such a contradictory global context, can a line
of thought and action be drawn that takes charge of globaliza-
tion without yielding to a mechanical globalism based on a simple
transposition of national mechanisms to a global level, with all
the implied inherent risks of political and identity dispossession?
How can sovereignism and the attendant regime of exceptions to
the rule be refuted without neglecting the reality of processes and
national identities?

As I have said before, Europe does not have to choose between
governance and sovereignism. However, it does have to choose
between two highly different modalities of governance through
norms. These two modalities are ethic governance, the ambition of
which would be to constitutionalize the world order, and political
governance, which would seek to seal the cracks in global gover-
nance without ever yielding to the temptation of acting as a great
architect. The first form should be discouraged. The second should
be prescribed.

The Dangers of Constitutionalizing
the World Order

Indeed, given the contradictory dynamics of the world system
and the extreme complexity of the processes underlying it,
Europe’s temptation might be to want to overstandardize norms
by using a method that actually is not so very remote from that of
the European Convention: since the processes are complex, since
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citizens fail to understand the rationality behind them, since the
mechanisms of legitimation seem to be disputed or blocked, since
individual states can no longer handle the European dynamic on
their own, it is time to undertake a task of clarification, simplifica-
tion, and relegitimation of the treaties that would lend the European
project coherence. It would be entirely exaggerated to interpret
this exercise, today reduced to naught by the failure of the French
and Dutch referendums, retrospectively as an excessively volun-
taristic and senseless exercise. But the determination it expressed
cannot be denied: that of constitutionalizing Europe and its politi-
cal future based on the idea that, by the magic of a text reputed
to be simpler, major contradictions would have been overcome,
historic ambiguities lifted, and resistance defused. Naturally one
might point out, and rightly so, that in taking over negotiation of
the Constitutional Treaty, states obliterated the “constitutionalist”
advances of the text. But this explanation—accurate in itself—is
hardly enough to explain the failure of the referendum method. It
can instead be ascribed basically to the ambition, even the preten-
sion, of wanting to constitutionalize European political life in the
absence of a real European demos. This created the impression of
an attempt to “force the document through,” even if, in fact, the
final treaty contained very few advances. This also explains the
campaigning at cross purposes in which those in favor of the “yes”
vote minimized the advantages of the text whereas its adversaries
overstated them better to combat them.

If I discuss the Constitutional Treaty in connection with global
governance, it is precisely because there is a very comparable
ambition at the world level, particularly in Europe, that aims to
constitutionalize the international order through law.” This idea
of constitutionalizing the world order is particularly strong in
Germany. It draws on three hypotheses: the deepening ethical
dimension of international relations, the increasing demand to
make these norms effective, and the partial emancipation of these
dynamics from state will.'"" However appealing it may seem on the
surface, this approach presents considerable dangers.

For a political ensemble such as Europe to have ethical prefer-
ences is not only praiseworthy but indispensable. Believing in law
rather than force, believing in deliberation rather than authority,
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believing in a plurality of actors rather than their conscription
under the state banner are all social preferences that have an indis-
putable ethical content Europe should promote. But there is a fun-
damental difference between conceiving political action on the
basis of ethical principles or strong normative preferences and see-
ing political action as the remote-controlled arm of these ethical
preferences.

Reducing politics and political action to a mere ethical imple-
mentation amounts to denying the plurality of determinants of
political action and to de facto exempting these ethical preferences
from any democratic political control on the pretense that they
have undergone public and democratic deliberation. To embark on
this path would be to embark on a path that Kant called despotism,
which he defined in particular as the intention of making men
virtuous citizens:

Woe to the legislator who wishes to bring about through
coercion a constitution directed to ethical ends, for he would
thereby not only achieve the very opposite of ethical ends, but

also undermine his political ends and render them insecure."

Morality, according to Kant, is the common test of the common
law and not the experience of the exercise of freedoms. To consti-
tutionalize the world order is precisely to seek to transform a com-
munity of values into a political community, to the point of taking
one for the other, no longer distinguishing between common trials
and public experience. This is why Europe should remain Kantian
not in the sense that Kantian orthodoxy might mean, but in the
sense that Kant gave to politics and the mortal danger of confusing
ethics, morality, and politics.

Let us take an example. Suppose that the environmental pref-
erence 1s constitutionalized on a global scale. That would mean
that violating the Kyoto Protocol would be likened to destroying a
global public good and that, moreover, the Security Council would
consider the destruction of a global public good as a threat to peace.
It is easy to imagine that violating the Kyoto Protocol would legal-
ize the Security Council’s recourse to force against a recalcitrant
state. We would resort to war to protect the environment.



120 Norms over Force

The move from environmental protection to recourse to force
would be not only entirely legal but also perfectly coherent,
because respect for the norm would have been placed legally above
all political judgment. With this example it is obvious that consti-
tutionalizing the environmental world order, with all the sanction
mechanisms it implies, would erode the capacity of politics to assess
the balance of risks induced by a possible recourse to force before
acting. On the other hand, if political reason recommended not
resorting to force, it is politics that would then be in breach of the
ethical principles it is supposed to enforce.

Naturally, constitutionalization of the world order would not
necessarily lead to war. But the aim here is to point out that the
clarifying and simplifying virtue implicitly expected of the con-
stitutionalization of the world order is both illusory and danger-
ous. Illusory, because the law in general and norms in particular
provide a means of governing and codifying only what people are
prepared to codify and not what we would like to force them to
accept as a common rule. Dangerous, because all “major clarifica-
tions,” or those that supposedly are, lead to rejections if the norm
is too strong and strictly binding. In Europe, it is already plain
to see to what extent community norms, however rational, very
often provoke forms of rejection. The fact that these rejections are
irrational, incoherent, or groundless makes no difference. Norms
have a regulatory but not salvational function. To constitutional-
ize the world order would be to succumb to a salvational vision
that believes that by carrying a process to its logical conclusion,
we can settle the world’s problems. That would be giving in to an
ideal of perpetual equilibrium—but an ideal that has absolutely
nothing to do with Kantian philosophy. Kant harbored profound
hostility toward dogmatism, a belief that consisted in confusing
the idea with the result.'” Constitutionalizing the world order is
precisely believing that principles founded and constructed on the
demand for justice can lead only to “just” choices. Confusing an
idea with the result is thus to demonstrate an inability to imagine
that a just principle can lead to a morally unjust or politically disas-
trous result. Kant, moreover, never thought that perpetual philo-
sophical peace implied the emergence of a constitutional state or
a rational consensus about rules that allowed free discussion in a
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controlled and peaceful manner.!® It is on the contrary the condi-
tion in which ideas can assert their force, hone their powers, and
increase their strength." In other words, a normative order must
always be founded on the tensions that clear a space for political
action and the indetermination that it involves. There again, the
French debate on the Constitutional Treaty turns out to be instruc-
tive. The controversy that raged over Part Three, the part of the
treaty that constitutionalized EU policies, is very indicative of the
problem. Adversaries to the treaty pointed out that constructing
European policies would end up rigidifying them, carving them in
stone, and devitalizing them to the point of making them intan-
gible. Whether this argument is grounded or not matters little
here. The main thing is simply to see and to measure how much
overconstitutionalization of a political order can be experienced
as the negation of political autonomy as long as the political body
does not spontaneously appear in favor of approving such consti-
tutionalization. Kant warned against hollow and inapplicable prin-
ciples. Closer to us, Robert Schuman contrasted “single plans” and
“concrete achievements.”

If the constitutionalization of the European political order seems
extremely risky, it is hardly difficult to imagine that the constitu-
tionalization of the world order would be explosive. Why? For at
least three fundamental reasons.'

The first is that aside from the principal of equal sovereignty
among states, there are few principles on which the actors of the
world system agree.

The second reason is that the constitutionalization of the world
order would not automatically offer superior guarantees to the most
vulnerable actors of the world system. Even where there already
exist fragments of constitutionalization of the world order, as is
the case with the WTO, it is plain to see that the formal equal-
ity among states with respect to trade cannot overcome the real
inequality among states. All states have the right to apply sanc-
tions, for instance. But the way their effects are distributed is totally
unequal depending on whether they are declared by a rich country
against a less rich country or by a less rich country against a rich
country. If the European Union declared sanctions against Peru,
Peru’s loss of the European market would be incommensurable.



122 Norms over Force

On the other hand, if Peru were to sanction the European Union,
the cost to the latter would be insignificant. To that should be
added the fact that constitutionalization necessarily implies proce-
duralization and that its costs are, there again, always higher for the
weaker countries than for the stronger countries.

Lastly, formal equality with respect to norms is often eroded by
the fact that the reciprocal right to inspection it carries is rarely
operative. Let us take the example of the environment. Through
their state governments or NGOs, rich developed societies will
always have the means to verify a given country’s compliance with
a given norm. But do poorer countries really have the means to
verify that rich countries are not causing harm to the environ-
ment? Can we imagine an Indian NGO coming to France to criti-
cize environmental damage caused by farmers in Brittany, whereas
the reverse seems an already secured possibility? Certainly, we can
imagine that the world community deems that the preservation of
certain global public goods must be defended unconditionally. But
that boils down to saying that there are “global processes” whose
implementation can be enforced based on choices made democrati-
cally by a political ensemble.

Many arguments militate in favor of this, particularly when a
process produces externalities that overreach the national frame-
work. But however justified they may be, such arguments cannot
be taken for granted and especially cannot be imposed in the name
of a “superior human reason” that all people have not accepted.

This entire line of argument may seem to be a charge against the
primacy of norms, an encouragement toward unilateralism, even
recourse to force. But that is not the case.

Respect for freely agreed upon norms remains the most effec-
tive bastion against violence and force and the least evil means of
protecting the weak against the unilateralism of the most powerful.
From this perspective, Europe does not have to choose between
norms and force.

But the resistance that excessive normativity provokes—rightly
or wrongly—within Europe should motivate it to use greater self-
restraint and introspection when it considers constitutionalizing
the world order. Europe must remain Kantian in that it must keep
in mind that the will to combat despotic behavior in the world,
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particularly that of the most powerful, should not lead to a global
despotism adorned with the best of intentions. Between refusing to
settle the world’s problems by simply and selfishly invoking one’s
own preferences and disregarding those of others, and believing
that the world’s problems can be solved once they are brought
under the wing of a stable and overarching norm, there is a con-
siderable margin of appreciation that is precisely that of politics.
On the global scale, like on the European scale, only “concrete
achievements” will enable governance to make progress.
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CHAPTER 6

Norms and Geopolitics

For 15 years now, Europe has been facing, as I have recalled, the
realities of a multifarious world that it could not simply ignore. Its
normative ambition is thus now more than ever subject to the real-
ity principle. This is because the more norms are applied to situa-
tions remote from the context in which they were conceived, the
more they run the risk of noncompliance. Europe thus has three
choices: it can either be proactively more demanding as regards
respect for the norms it propagates, take liberties with the norms
that it formally prescribes, or enter into a more or less muftled clash
with its partners.

The first possibility would involve spelling out, clarifying or
toughening norms that it exports whenever it meets situations
in which the dissemination of norms can no longer be taken for
granted.! This is the scenario that prevailed during enlargement
toward the Central and Eastern European countries (CEEC) after
the end of the cold war. In 1993, at the Copenhagen Summit, the
European Union agreed to CEEC membership in principle. But it
attached the start of membership talks to an unprecedented formal-
ization of the accession criteria for joining the European Union.
These accession criteria are those well-known conditions that were
to become the Copenhagen criteria, laid down as follows:

o Membership requires that the candidate country has achieved stability
of institutions guaranteeing democracy, the rule of the law, human
rights, and respect for and protection of minorities.
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o Membership requires the existence of a functioning market economy to
cope with competitive pressure and market forces within the Union.

o Membership presupposes the candidate ability to take on the obligations
of membership including adherence to the aims of political economy and
monetary Union.>

But in addition to these three formal conditions, there is an
additional, more informal condition that states that “the Union’s
capacity to absorb new members while maintaining the momentum of
European integration is also an important consideration in the general inter-
est of both the Union and the candidate countries.”

At the time, this criterion was not perceived as such and most
conditionality studies do not recognize it as a criterion in and of
itself. But with the opening of accession talks with Turkey, it was
clearly “reactivated,” particularly by those member states hostile to
Turkey’s membership.* This latter criterion is interesting in the per-
spective examined here, because it shows to what extent a condi-
tionality that is also a norm can give rise to extensive uses that are at
odds with the European discourse claiming that norms are a codifi-
cation of relations between equals. Accession talks with Turkey are
no longer even a case of conditionality in which the norm-maker
imposes its norm on the norm-taker. Rather, the European Union
is using a rationale in which it alone estimates its capacity to wel-
come a new member state, a decision that is not open to dispute.

Europe has thus embarked on a totally different logic in that it
leaves itself a discretionary margin of appreciation that is totally
disconnected with the partner’s performances. The criterion rela-
tive to its absorption capacity thus boils down to saying that, even
assuming the applicant country fulfills all the accession criteria,
membership could still be denied.

The first three Copenhagen criteria do not go that far. For even
if many dispute the clarity and precision of these criteria, which
are also too vague not to be open to interpretations of pure politi-
cal contingency, they nevertheless fit within a contractual norma-
tive framework. If an applicant country fulfills its obligations, it is
qualified to join the EU.

For all that, the relative clarity in which this conditional-
ity is exercised should not make us lose sight of its profoundly
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asymmetrical nature. To become a member, a country must satisty
the Copenhagen criteria and adopt the 80,000-page long acquis
communautaire in its entirety. This is a take-it-or-leave-it condition.
What is commonly referred to as “talks” is actually a process by
which the European Union verifies that the applicants have indeed
incorporated the acquis communautaire into their domestic legisla-
tion, chapter by chapter, page by page.’ In practice, the reality
has turned out to be more complex. In fact, the broader and more
massive the conditionalities, the more they leave room for arbitra-
tion between the various priorities, thereby creating a degree of
leeway for the applicants.® However, neither the rigor of European
conditionality nor, on the other hand, the interstices left open to
the local actors by such conditionality suffice to explain the suc-
cess of European enlargement to Central and Eastern Europe. It
has to do with the fact that right from the start the perspective of
membership exerted a considerable power of attraction over soci-
eties in which the system they were leaving—communism—had
not only failed but, what’s more, also restricted state sovereignty.
So even before European conditionality was exercised, the elites
had interiorized it, so to speak, as soon as they were assured locally
of a consensus to join the European Union.” Thus, through elec-
toral competition, the political forces in favor of membership won
the game on the domestic checkerboard even before the opportu-
nity to engage in accession talks was put to debate.

This was thus a far cry from the zero-sum game in which an
external actor attempts to impose a norm on an actor that wants
nothing to do with it. This still did not make it a game between
equals, because the conditionality was defined by the norm-maker.
The context was instead one in which asymmetry was interiorized
due to the tangible rewards involved in complying with it.?

Norms and Asymmetry

Reproducing this pattern becomes problematic when Europe can
no longer commit to offering a reward as substantial as accession. Its
entire neighborhood policy, the famous European Neighborhood
Policy (ENP), is designed to solve this problem, which can be
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summarized thus: Europe is no longer able to or no longer wants
to offer membership as a perspective to its neighbors, while lead-
ing them to believe that this fundamental change will not make a
big difference to them. But the distinction makes a big difference.
It first makes a difference to Europe, which can no longer use the
perspective of membership as a disciplinary mechanism first to
discipline its neighbors. It also makes a big difference for its part-
ners, for which the cost of compliance with European standards
from both economic and political standpoints is not apparently
offset by decisive advantages. Now if membership policies have
succeeded despite the initially asymmetrical nature of the relations
between the EU and its candidates, it is because the trade-off in
terms of costs and benefits was established from the start.”

From the standpoint of perceptions, we must first take into
account states that refuse from the start to accept the ENP frame-
work as an overall contractual framework for their relations with
Europe. This is the case of Russia, which was initially part of the
system and later withdrew from the initiative. Now consider those
who do not accept this framework but have no choice for lack of
anything better. This is the case of Ukraine, for which the only
serious political perspective with Europe is membership and which
sees the ENP as a mechanism to delay its accession.'” We must take
into account also the case of countries that have no problem for-
merly entering this framework, but do not seem for all that to have
made up their mind to accept all the modalities, especially if they
contain new obligations. Take, for instance, Algeria: because it
constitutes a precious source of energy supply for Europe, it knows
perfectly well that Europe will not risk imposing on it political
conditionalities or economic reforms it does not want to imple-
ment. The only potential interest Algeria has in the ENP frame-
work is the free circulation of people. But it knows that Europe
is not prepared to grant this.!" That leaves most others—countries
for which there is no chance of joining the European Union in
the next 10 to 15 years and for which the principle advantage is to
attract European resources in an attempt to build viable states. The
remainder is a particular set of countries that have specific expec-
tations with regard to Europe and for which the formal framework
governing relations with Europe is of little importance or even
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signification. All this makes it legitimate to wonder whether ENP
is not mainly a political-institutional system that holds meaning
first and foremost for the EU itself.

Indeed, the ENP was fundamentally designed as a policy of
nonmembership, even if it was bureaucratically conceived by those
who are responsible for enlargement.'

Initially entitled Wider Europe in 2003, it was pared down to
the European Neighborhood Policy the following year, precisely
to underscore the fact that being a European neighbor in no way
implies being a member of Europe.' In this perspective, the major
political fact resides in the discarding of any political right to join-
ing European Union even for states whose Europeanity is not dis-
puted.' Like any policy, it rests on explicits and implicits. What has
been made explicitis that Europe has an interest in being surrounded
by a “ring of friends” that have the characteristic of being econom-
ically prosperous, politically stable, and well governed."> What has
been left unsaid is a desire to avoid unintentionally importing secu-
rity risks into the EU from unstable or little-developed countries
in the form of uncontrolled migration, Mafia-like conduct, or ter-
rorist action. This point is the most fundamental one, because deep
down it is the only characteristic shared by countries as different
as Moldavia, Lebanon, and Tunisia. The ENP actually constitutes
a very classic semiperiphery control policy that aims to set up a
virtuous circle encompassing development, democracy, and good
governance so as not to jeopardize Europe’s security and stability.
It is the very example of a milieu goal policy.'® Europe thus does geo-
politics with norms.

Europe does not claim to be creating this circle. But it hopes to
encourage it while believing that it has neither the power nor the will
to impose its own norms.”” The question should then be posed in the
following terms: What can the partners find that is new or attractive
enough to embark on the path offered by Europe through its ENP?
The answer is probably “not much,” except for some of them to
whom the ENP is a necessary step on the road to accession.

On the economic and trade level, for instance, the ENP offers
“deep trade and economic integration with the EU” that one imag-
ines might take the route of what is again called “deep and com-
prehensive free trade agreements.”'® But what is really meant by
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“deep and comprehensive free trade agreements”? The European
Commission’s answer is the following: “a deep and comprehen-
sive FTA should cover substantially all trade in goods and services
between the EU and ENP partners including those products of
particular importance for our partners and should include strong
legally-binding provisions on trade and regulatory issues.”'” In
exchange for greater access to its market, Europe demands that its
partners comply with its constraints in terms of technical norms
and standards, industrial policy, intellectual property, rules of ori-
gin, taxation, public procurement, and the like.? In other words,
Europe is striving to wrest bilateral recognition for norms that it
is unable to impose on a global scale. “Adopt our norms and in
exchange, we’ll open our markets.” But this apparently fair deal is
actually deeply imbalanced and not always attractive. Imbalanced
because the concessions made by the two parties are not equal in
nature. When Europe, through a bilateral treaty, offers a coun-
try greater access to its market, it is apparently granting a favor
with respect to other partners. But this preference is fragile: on one
hand, because nothing prevents Europe from granting it to a coun-
try in competition with another, on the other, because nothing
proves that in the event of a multilateral agreement, the preferences
granted to the two countries will not eventually diminish, or even
disappear. Moreover, the existence of a free-trade agreement does
not prohibit maintaining limitations on sensitive agricultural or
industrial products, not to mention the movement of people.*!
Europe will have nothing to lose. On the contrary it stands to
gain. For in exchange for granting tenuous and relative preferences,
it will have wrested from its partners lasting concessions in the
regulatory areas that interest it, as we have seen, to the utmost.*
Indeed, that the ultimate objective of Europe is to “share a common
regulatory basis and similar degree of market access” confirms the poten-
tial imbalance of such agreements. Moreover, there is no evidence
to show that a free-trade agreement presents truly new opportuni-
ties in terms of access to the European market. Europe’s partners are
usually fettered in their export policy to Europe either by internal
difficulties preventing them from increasing their exports, or by
drastic EU regulatory obstacles that Europe forces them to accept
precisely in the framework of free-trade agreements or preferential
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accords. Certainly, Europe’s partners are not required to adopt the
full spectrum of the acquis communautaire. But this freedom has a
price: not being allowed to fully integrate into the single mar-
ket, thus making the idea of access to “everything but the insti-
tutions” entirely theoretical. Incidentally, this offer is ambiguous.
For although, for Europe, it means “don’t get discouraged, because
finally you can have almost everything,” this may well be inter-
preted by its partners as “even if we do everything the way they do,
they’ll never accept us.” Misunderstandings notwithstanding, this
approach poses a real political problem: “everything but the insti-
tutions” means that these countries will never be able to take part
in defining the European policies that they will have neverthe-
less adopted. They are thus bound to remain forever norm-takers.
From that standpoint, the ENP constitutes a mechanism aimed at
normalizing the asymmetry between Europe and its noncommu-
nity partners. Actually, in many cases, already fairly extensive and
usually underutilized access to the European market is much less
valuable than some form of regional integration, for instance. The
ENP is built on a foundation that exacerbates bilateralism. It natu-
rally claims to foster development of regional integration. But in
actual fact, it does not give itself the means to realize it, especially
when obstacles to this integration are highly political in nature.
We know, for instance, that regional integration in the Maghreb
is hindered by the Algeria-Morocco rivalry and that the European
Union obviously does not have the means to settle it. In fact, the
ENP has given rise to no new trade initiative moving toward “deep
integration.” The Balkans are covered by the famous Stabilization
and Association Agreement (SAA), the Mediterranean countries
by the Euro-Med agreements. The only two free-trade agree-
ments offered have been to countries that are not covered by the
ENP: South Korea and India. Talks with Ukraine in view of an
“enhanced agreement” are underway. But this is primarily a for-
mula aimed to mollify the Ukrainians who seem disappointed by
the lack of a membership calendar.

These difficulties are multiplied when shifting from the eco-
nomic sphere to more sensitive areas such as those pertaining to
good governance or human rights. In theory, the ENP is meant
as a comprehensive policy in the sense that it intends to tie in the
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various dimensions of its cooperation with its neighbors. But in
practice, this ambition is seriously belittled as soon as political ques-
tions are touched on.

For the same question arises once again: What benefits do author-
itarian political regimes derive from complying with the rules of
good governance and democracy if the incentives to change are
weak? Incentives can be understood either as possible sanctions the
European Union would apply to recalcitrant countries, or on the
contrary rewards it would offer in exchange for compliance with
these norms. In view of the results obtained so far, ENP achieve-
ments are modest.

To realize this, it is methodologically interesting to compare
three European instruments: the 2004 Strategy Paper, the Country
Reports and the ENP Actions Plans. The Strategy Paper defines a gen-
eral framework of the ENP, the Country Reports its specific appli-
cation, the Action Plans their implementation by both parties.23 In
these three documents, the common policy reference point is that
of shared values. The 2004 Strategy Paper claims to link the level of
ambition of relations with its neighbors “to the extent to which
those values are effectively shared.”?* But this principle is ignored in
practice since the ENP does not constitute a new legal instrument
able to enforce commitments taken in a framework of partnership
or association agreements. Moreover, the European Commission
seems to interpret article 2 (pertaining to respect for human rights)
of these agreements in the Euro-Mediterranean framework in a
very minimalist sense.?® Lastly, the financial instruments, such as
the MEDA program, that Europe has made available with respect
to the Mediterranean countries make very little reference to respect
for human rights.

One first notes that no Country Report or Action Plan has been
drafted for four countries integrated into the ENP. These coun-
tries are Belarus, Algeria, Libya, and Syria. Although the absence
of Belarus can be explained by this country’s very slim political
achievements, explicitly acknowledged by the EU, the other three
cases are different. These are sensitive countries with which the
EU and its member states have important political or economic
relations but with respect to which it hesitates to take a confron-
tational position, particularly as regards democracy and human
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rights. The lack of an Action Plan with these countries thus reflects
either the European preference for stability of these three regimes,
where Islamism represents a threat, or the lack of a basis for agree-
ment between the EU and these countries, or possibly both. Even
in countries that have managed to reach an agreement with the EU
about Action Plans, there is a total lack of EU discussion with local
NGOs dealing with human rights issues.?’

Structurally, the ENP seems extremely poorly equipped to come
to the aid of civil society NGOs.?® Although it may deny this,
Europe actually practices a very classic double standard. In human
rights matters, the EU is much more intrusive with European coun-
tries such as Moldavia or Ukraine, which are likely to join someday
in the future, than with Arab countries.?’ Moreover, even when
critiques are directed at the same Arab countries in the Country
Reports, which engage the EU alone, they tend to disappear in the
Action Plans drafted in conjunction with the local governments.
The Action Plan with Egypt for instance states that the two parties
pledge to “strengthen the culture of respect for human rights and funda-
mental freedoms in Egypt and the EU.” This is a very vague commit-
ment, but it has a powerful political meaning, for the Egyptians in
any case. The commitment to strengthen “the culture of respect
for human rights” is perfectly acceptable, for who could claim that
it has no improvements to be made in this regard? It is all the
more acceptable since it is followed by the phrase “in Egypt and in
the EU,” which for the Egyptians means that even the Europeans
could make improvements in their human rights record.

As we can see, the normative nature of the European power
raises many more questions than one might have thought. And if
these issues are worth examining in order to understand Europe in
the world, such analysis, in order to make sense, must now make
reference to questions of reception. The next step is an in-depth
reflection on the theory of reception in international relations that,
applied to Europe, would enable us to consider it as a living, com-
plex, and contradictory actor, and not as an idealized actor whose
preference for norms is seen as a guarantee of its good faith and
disinterestedness.
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CONCLUSION

The crucial question for the international system is and will remain
that of order. What should be done so that the political entities that
compose it can ensure their survival without doing so at others’
expense or, more precisely, in such a way that the conditions posed
by a political community for its own survival do not accentuate the
disorder of the entire world system?

In an attempt to answer this focal question, I formed the hypoth-
esis at the beginning of this book that there were two possible
visions: governance and sovereignism. Between these two con-
ceptions, Europe has made clear its choice for governance. This
choice is made necessary by the historical conditions of its political
refoundation since 1957 as a political ensemble that is not a state:
it is not the ultimate guarantor of its own security and it wants to
protect itself through norms to avoid having to face the trial of
confrontation.

There is little chance that this reality will change very much in
the course of the coming decades. This is why, even if Europe were
to provide itself with a military force, that would not make it a hard
power. For Europe to become a hard power, it would take some
form of federalization of its foreign policy. This is hardly possible
without federalizing the European political system, if security and
defense are admitted to constitute the hard core of state sovereignty.
The only likely possibility is that Europe’s foreign policies will be
harmonized according to a logic of socialization among European
political actors, interdependence among societies, rationalization
of military spending, and convergence of interests. This process
is and will remain uncertain. It has every chance of remaining
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ambiguous. If we look at what has happened in Europe since 1989,
the major event has been Germany’s keeping a political distance
from the United States. But this distantiation has not really cre-
ated any strong European dynamic. The Franco-German couple so
talked about has produced nothing tangible since Maastricht, except
perhaps a reinforcement of classic interstate rationales. Europe is
not at risk of imploding, but it is highly likely to operate on the
basis of a baroque compromise between shared norms (rule of law,
respect for freedoms, market regulation, environmental protec-
tion) and competition between states (diplomacy and economics).
European power remains enigmatic. Under such circumstances,
political distantiation with the United States will always remain
relative. Certainly, in order to assert itself, Europe will always have
to react by stressing its difference from the United States. But the
end of classic Atlanticism does not for all that automatically trig-
ger a fundamental distantiation. All the more so since China’s rise
in power is highly likely to prompt Europe to move closer to the
United States.

This is why, and without indulging in futurology, it is reasonable
to believe that five stable and distinctive features will continue to
characterize European power.

The first is the declared and fully assumed refusal of any notion of
European supremacy over the rest of the world. This refusal of any
idea supremacy ipso facto goes along with a refusal to think of the
world from the Schmittian perspective of friend versus foe. Europe
is and will remain Kantian. There is little chance of its becoming
Schmittian. That is what sets it apart most from the United States
and what its preference for norms is based on. Naturally, neither
China nor India nor Russia spontaneously shares this vision. But
it 1s not by mimicking the major powers that Europe will promote
its interests and values. Europeans in any event have no inclination
to embark on this path. The race between global governance via
norms and “realist” governance by states has clearly begun, and its
outcome is uncertain. This is all the more true since realism can be
taken to mean different things. In its chemically pure form, realism
does not let ideological considerations get in its way. It reasons in
terms of power struggles but respects state sovereignty. The U.S.
policy under the Bush administration is neorealist in nature. It starts
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from a balance of power overwhelmingly in favor the United States
but uses it to promote an ideological vision that refuses to sanc-
tify the sovereignty of other states. The theory of regime change
used in Iraq is well and truly an expression of this neorealism. But
the more time goes by, the more the limits of this new paradigm
will come to light. Barring an always possible headlong flight into
madness, regime change theory is highly likely to stop in Baghdad.
But reverting to a more classical realist position will not necessarily
make the United States more accommodating as regards issues of
global governance.

The second feature of European identity is that of a necessar-
ily more self-centered power than other state powers, precisely
because its very structure forces it to undertake many internal
arbitrations that national power does not need to do or less so.
Consequently, its political reactivity will always be slower and
weaker. But it can turn this weakness into an asset, considering
that the game of power rests not only on reactivity but also on a
capacity to modify the game by relying on the long-term effects
of the choices made rather than on their immediate consequences.
After all, the business in Iraq shows that “change through force”
has turned out to be ambiguous to say the least, even with respect
to the objectives that it had assigned itself. Europe can rightly
believe that international norms may have greater power to trans-
form the world order in the long run than a strategy of destruc-
tion or confrontation that may prove to be spectacular in the short
run but totally unsuccesstul in the long haul. It is even perfectly
possible to think that Europe’s political ambition should involve
not shifting from soft power to hard power, but acting in such a
way that today’s issues of soft power do not become tomorrow’s
conflicts of hard power, precisely because they were not settled in
time. If no concerted policy action takes responsibility for climate
change, for example, it is highly likely that environmental wars
will break out in the future when the most powerful feel threat-
ened. It nevertheless remains true that all issues are not conceiv-
able in terms of soft power, some of them being hybrids between
hard and soft power. Nuclear proliferation is a good example of
this overlapping. That said, should the possibility of a transforma-
tive power be accepted without seeking to idealize it?
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As regards the rest of the world, Europe will always appear as
a power that is both more attractive and less convincing. More
attractive because, not being a hard power, it seems a more rea-
sonable power, more sensitive to other people’s arguments, more
willing to compromise than to enter into confrontation. But at the
same time, it will prove to be less convincing, and even less cred-
ible, precisely because it is not a coercive power. This is the view-
point of China, India, and Russia. It points up the ambivalence of
European power as well as the disadvantages of what is commonly
called multipolarity. For it all depends on what is meant by mul-
tipolarity. If advocating multipolarity means promoting a sort of
world pluralism to counterbalance the unilateral hegemony of the
United States, there is no reason to harbor reservations about this
idea. All the more so since the multiplication of sources of wealth
and power is a process underway that American unilateralism can
mask or curb but not prevent. On the other hand, if multipolar-
ity means a sort of organized pluralization of the world around
power clusters that revive the tradition of power politics, Europe
has no advantage in embarking on this path. This is so for a simple
reason: China, India, and Russia are seeking the construction of a
multipolar order, not necessarily to build a multilateral world but
to acquire a privileged status that will enable them to negotiate on
equal footing with the United States. Multipolarity in their eyes
is merely a means of gaining recognition as a major power by the
United States, even if it means acting on the international stage—
once this recognition is obtained—in a largely similar way to the
United States. In that case, it is not at all certain that norms can
triumph over force.

Europe will always have a decisive comparative advantage
over the rest of the world each time that shared sovereignty seems
more beneficial than sovereignism. The development of this advan-
tage will depend not only on the context in which it can be used
(the environment rather than defense) but also on the nature and
the state of the world cycles. Since the end of the cold war, we have
been in a strong multilateral cycle symbolized by the Rio Earth
Summit in 1992 and the powerful sovereignist cycle that appeared
with September 11, 2001. Naturally, cyclical effects always ripple
out beyond the boundaries that are supposed to contain them, such
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that environmental multilateralism, for instance, did not end with
September 11. But on the other hand, no one yet knows how much
longer the world political cycle born on September 11 will last.
The world cycle is definitely unfavorable to Europe, but that of
course does not mean that it should abandon its principles. On
the contrary, the countercyclical influence that Europe could have
in a world once again caught up in sovereignism may turn out to
be beneficial. All the more so since signs of disenchantment with
the meager results of the neoconservative counterrevolution are
beginning to appear even in the United States.

Norms are and will remain not only Europe’s best shield but
also its finest banner. The collective capacity to resort to force will
never constitute a political goal in itself for Europe. Even if the
pursuit of norms seems less rewarding or spectacular than taking
the route of force, they cannot be abandoned and even less under-
estimated. The sizeable and inevitable qualitative mutations of the
world undergo long, chaotic, and reversible maturation phases. It
is not because human rights violations are abundant, constant, and
sometimes increasing that the defense of these rights should not be
pursued. It is not because great harm is being done to the environ-
ment that one should give up promoting the idea that protecting
it involves protection of global common goods and that it is not a
national responsibility one can shirk.

Europe has no other choice and no other aim than to defend
norms on the world scale. But as it intensifies this attitude, it will
have to defend itself against any attempt to constitutionalize the
world order. Such an approach would inevitably lead to a cem-
etery of good intentions. It would also be a negation of its Kantian
heritage.
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